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PREFACE. 


The  object  of  the  present  work  is  to  present,  in  a  practical  treatise,  a 
connected  view,  not  only  of  the  main  features  of  the  criminal  law  as  known 
in  this  State,  but  also  of  the  method  of  the  criminal  procedure  before  the 
different  officers  and  courts  exercising  criminal  jurisdiction  in  the  State. 

The  author,  during  his  professional  practice,  and  more  especiallj  while 
holding  the  office  of  district-attorney  in  one  of  the  counties  of  this  State, 
has  often  felt  the  necessity  of  a  compact,  reliable  hand-book  upon  the 
criminal  practice.  The  work  of  Mr.  Babboub,  which  was  most  in  use, 
was  more  expressly  designed  for  the  guide  of  justices  of  the  peace,  and 
instruction  in  such  criminal  proceedings  as  were  carried  on  before  them 
and  in  their  courts,  and  was  not  expected  to  be  complete  in  its  details  of 
the  practice  in  courts  of  record  upon  the  trial  of  indictments.  Mr. 
Abchbold's  "Criminal  Practice  and  Pleading*' was  originally  written 
and  designed  to  illustrate  the  practice  in  the  courts  of  England,  and,  by 
reason  of  various  statutory  enactments  in  this  State  dilFering  from  the 
practice  of  the  common  law  and  the  statutes  of  England,  it  did  not  meet 
the  wants  of  the  profession.  Again,  .the  works  of  Mr.  Whabton  upon 
the  criminal  law,  and  the  notes  by  Mr.  Watebman  subjoined  to  the  text 
of  Abchbold,  although  the  result  of  extended  labor  and  great  patience 
and  care  in  their  preparation,  were  too  cumbersome  for  general  use,  and 
embraced  a  variety  of  statutory  enactments  by  the  Legislatures  of  other 
States,  which  had  no  application  to  the  practice  in  this  State,  besides 
containing  many  decisions  made  by  the  courts  of  other  States,  which 
either  interpreted  such  special  enactments,  or  were  repugnant  to  the 
decisions  which  had  been  made  by  our  courts  upon  various  questions 
arising  upon  the  criminal  practice  in  this  State. 

In  the  arrangement  of  that  portion  of  this  work  embraced  in  Book  I, 
treating  of  the  procedure  in  criminal  prosecutions,  the  author  has 
endeavored  not  only  to  ensure  accuracy  and  brevity,  but  also  to  arrange 
the  order  of  the  subjects  as  they  would  be  most  likely  to  occur  in  an 
actual  case  of  practice.  Such  matters  as  are  most  frequently  determined 
without  the  aid  of  a  court  of  record,  and  over  which  the  inferior  judicial 
officers  and  tribunals  exercise  jurisdiction,  are  mentioned  first,  and  these 
are  followed  in  consecutive  order  by  the  proceedings  had  and  taken  from 
the  arrest  of  an  offender  for  the  most  trivial  misdemeanor  down  to  the 
inff iction  of  the  death  penalty  for  a  capital  crime ;  and  the  attempt  has 
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been  made  to  so  arrange  the  subjects  spoken  of  that  a  person  having 
occasion  to  refer  to  the  book  will,  upon  an  examination  of  the  particular 
question  under  consideration,  find  upon  the  pages  immediately  following 
a  discussion  of  the  topics,  concerning  the  next  step  to  be  taken  by  either 
party  to  the  action  in  its  actual  progress.  Convenience  of  arrangement 
has  thriDUghout  been  carefully  looked  after;  for  brevity  and  accuracy  are 
often  useless  in  a  hand-book  designed  to  be  used  upon  the  necessity  of  the 
moment  if  the  matters  spoken  of  are  so  disarranged  that  they  cannot  be 
readily  found. 

The  arrangement  of  Book  I  is  devoted  entirely  to  a  discussion  of  the 

criminal  procedure.    In  the  first  chapter,  the  persons  capable  of  committing 

crimes,  and   the  various  grounds  of  exemption  from  punishment,  are 

considered.     Chapter  two  embraces  the  degrees  of  guilt;  those  who  are 

principals  and  accessories,  and  persons  attempting  to  commit  offences. 

Chapter  three  enumerates  the  powers  and  duties  of  the  several  judicial 

officers  and  courts  possessing  criminal  jurisdiction  in  the  State.     Chapter 

four  consists  of  a  discussion  of  the  law  relative  to  arrests  upon  criminal 

charges — ^by  whom,  for  what  offences,  when,  where,  and  in  what  manner — 

by  public  officers  and  private  individuals,  with   and  without  process ; ' 

containing,  also,  a  section  relative  to  the  arrest  of  fugitives  from  justice 

by  requisitions  upon  the  governors  of  other  States.   Chapter  five  embraces 

the  questions  of  sureties  of  the  peace  and  of  good  behavior,  including  the 

subsequent  proceedings  in  courts  of  sessions  upon  the  recognizance.     la 

the  sixth  chapter,  the  practice  upon  the  different  kinds  of  search  warrants 

is  treated  of.     In  chapter  seven  is  considered  the  law  and  practice  upon 

coroners'  inquests,  including  investigations  by  coroners  into  the  origin  of 

fires.    Chapter  eight  is  devoted  to  a  discussion  of  the  practice  in  bastardy 

proceedings,  and  appeals  to  the  court  of  sessions  from  orders  of  filiation 

made  in  bastardy  cases.   Chapter  nine  contains  a  discussion  of  the  practice 

in  summary  convictions,  without  the  intervention  of  a  jury.     In  chapter 

ten,  the  arrest  and  examination  of  offenders,  their  commitment  for  trial, 

and  letting  them  to  bail,  and  trials  in  courts  of  special  sessions,  are  very 

fully  considered.     The  subjects  discussed  in  this  chapter  are  divided  into 

three  general  subdivisions,  and  include,  first,  the  proceedings  from  the 

complaint  until  the  return  of  the  warrant  of  arrest ;  second,  the  proceedings 

subsequent  to  the  return  of  the  warrant,  where  the  offence  is  not  triable 

in  a  court  of  special  sessions ;  and,  third,  the  proceedings  subsequent  to 

the  return  of  the  warrant,  where  the  offence  is  triable  before  a  court  of 

special  sessions.     Chapter  eleven  embraces  the  question  of  the  removal, 

by  certiorari^  of  the  proceedings  and  judgment,  upon  conviction  in  the 

courts  of  special  sessions  and  police  courts,  into  the  courts  of  sessions. 

In  the  twelfth  chapter,  the  practice  and  proceedings  in  courts  of  oyer  and 

terminer  and  courts  of  sessions  upon  the  finding,  presentment  and  trial  of 

indictments  are  very  fully  considered.     A  comprehensive  view  of  the 
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entire  practice  in  a  court  of  record,  from  the  organization  of  the  court 
down  to  its  final  adjournment,  is  given  in  all  the  various  details  that  can 
arise  upon  a  prosecution  for  a  felony  or  misdemeanor.  This  chapter  embraces 
five  general  subdivisions,  viz. :  Section  one,  treating  of  the  proceedings 
from  the  organization  of  the  court  down  to  the  finding  and  presentment  of 
the  indictment;  section  two,  of  the  proceedings  from  the  presentment  of 
the  indictment  down  to  the  trial ;  section  three,  of  the  proceedings  from 
and  including  the  trial  down  to  and  including  the  verdict;  section  four,  of 
the  sentence  and  punishment ;  and  section  five,  of  the  subsequent  mis- , 
cellaneous  proceedings.  Chapter  thirteen  relates  to  the  various  methods 
of  obtaining  a  review  of  a  criminal  conviction  by  writs  of  error  and 
certiorari;  the  making  of  bills  of  exception;  staying  the  sentence,  and 
motions  for  a  new  trial,  and  embraces  a  full  discussion  of  the  law  and 
practice  upon  these  subjects. 

In  Book  II,  the  first  and  second  chapters  respectively  consider  the  law 
as  applicable  to  the  different  felonies  and  misdemeanors.  These  chapters 
contain  an  alphabetical  list  of  the  various  felonies  and  misdemeanors,  with 
a  particular  reference  to  the  statutes  and  laws  creating  them ;  and,  in  the 
subsequent  discussion  of  indictable  offences,  the  felonies  and  misdemeanors, 
for  convenience,  are  also  arranged  alphabetically.  The  third  chapter  of  the 
second  book  relates  to  the  form  and  contents  of  the  indictment,  and  the 
legal  rules  of  criminal  pleading  as  applied  to  an  indictment.  The  fourth 
chapter  consists  of  a  discussion  of  the*  principles  of  evidence  as  applied  to 
the  administration  of  the  criminal  law,  and  is  entitled  *'  Of  Criminal 
Evidence.'' 

It  has  been  a  task  of  no  small  magnitude  to  explore  the  mass  of  criminal 
authorities,  and  endeavor  to  select  only  such  as  were  necessary  and  useful, 
and  arrange  them  in  a  systematic  manner,  and  with  such  notes  and 
observations  as  would  not  only  aid  those  engaged  in  the  practice  of  the 
profession,  as  a  ready  hand-book  for  reference,  but,  at  the  same  time,  be 
of  value  as  a  text-book  for  the  student  and  younger  members  of  the 
profession. 

The  author  cannot  but  acknowledge  the  assistance  he  has  derived  from 
the  comprehensive  notes  of  Mr.  Waterman  to  the  text  of  Archbold  ; 
and  if  this  work,  as  a  first  effort  in  the  line  of  aufcborship,  should,  prove 
of  any  assistanoe  to  those  public  officers  whose  business  it  is  to  aid  in  the 
administration  of  public  justice,  or  serve  to  lighten  the  labors  of  the  legal 
profession,  it  is  all  the  author  expects. 

J.  11.  C» 

Troy,  N.  T.,  1868. 
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OF  THE  PSBSONS  CAPABLE  OF  COMMITTING  OBDfBS. 

Gbhxxal  Rxmauu. 
SecUoo  L— EzxMPTiov  fxom  vufOMmnan  09  tem  •bovus  of  ihfaiiot. 

II.— EzXMPnOH  FROM  PyXISHMXIlT  OF  THX  OVOVHB  OF  nrtAinTT. 

IIL— ElxsMmoF  FBOM  PUHnmixiiT  Fom  Aon  som  n  •vmcnov  Tona  mm 


IV.— EXBMFTIOir  FBOM  FVmf  HMBITT  ABISIHS  FIOK  WNOmAHOB  OE  K»f  AIS  «V  VACff. 

Y.—AMHAMADOM,  FUH.10  mxhutsbs  An>  cofsum. 

That  eminent  jurist,  Sir  William  Blackstone,  in  discussing  the 
question  what  persons  are  or  are  not  capable  of  committing 
crimes;  or,  which  is  the  same  thing,  who  are  exempted  from  the 
censures  of  the  law  upon  the  commission  of  those  acts  which  in 
other  persons  would  be  severely  punished,  lays  down  the  gen- 
eral rule  that  no  person  shall  be  excused  from  punishment  for  dis- 
obedience to  the  laws  of  his  country,  except  such  as  are  expressly 
defined  and  exempted  by  the  laws  themselres.^ 

The  same  author  further  says,  that  all  the  several  pleas  and 
excuses  which  protect  the  committer  of  a  forbidden  act  from  the 
punishment  which  is  otherwise  annexed  thereto,  may  be  reduced 
to  the  single  consideration  of  the  want  or  defect  of  wilL' 

There  are  three  cases  in  which  the  will  does  not  join  with 
the  act:  first,  where  there  is  a  defect  of  understanding;  second, 
where  there  is  understanding  and  will  sufficient  residing  in  thei 

^  4  BUe.  Com.,  20.  *  Idem. 
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party,  but  not  called  forth  and  exerted  at  the  time  of  the  action 
done.  Here  the  will  sits  neuter,  and  neither  concurs  with  the 
act  or  disagrees  with  it.  Third,  where  the  action  is  constrained 
by  some  outward  force  and  violence.* 

We  shall  proceed  to  discuss  the  several  cases  in  which  there  is 
such  a  deficiency  of  will  in  the  party  by  whom  the  act  is  com- 
mitted, as  will  amount  to  a  plea  and  excuse  that  may  be  urged  in 
his  behalf  as  a  sufficient  ground  of  exemption  from  punishment. 


SECTION  I. 

EXEMPTION  FROM  PUNISHMENT  ON  THE  GROUND  OF  INFANCY. 

Infancy,  or  non-age,  properly  falls  under  the  first  class  men- 
tioned above,  that  is,  where  there  is  a  defect  of  understanding. 
An  infant  is  a  person  under  the  age  of  twenty-one  years;  but  the 
question  as  to  whether  or  not  they  are  to  be  punished  by  criminal 
prosecution,  seems  to  depend  upon  the  fact  whether  or  not  they 
are  under  the  years  of  discretion." 
I  The  case  of  the  King  agst  William  York,  tried  at  the  Michael- 

mas.term,  in  1748,'  has  long  been  the  leading  case  on  the  liability 
of  infants  for  crimes.  In  that  case  it  was  held  that  a  child  of  ten 
years  of  age  might  be  guilty  of  murder  if  it  knew  what  it  was 
doing.  In  that  case  the  court  observed  there  are  many  crimes  of 
the  most  heinous  nature,  such  as  in  the  present  case  ;  the  murder 
of  young  children,  poisoning  parents  or  majsters,  burning  houses, 
etc.,  which  children  are  very  capable  of  committing,  and  which 
they  may  in  some  circumstances  be  under  strong  temptations  to 
commit;  and,  therefore,  though  the  taking  away  the  life  of  a  boy 
ten  years  old  may  savor  of  cruelty,  yet,  as  the  example  of  this 
boy's  pimishment  may  be  a  means  of  deterring  other  children  from 
the  like  oflences,  and  as  the  sparing  of  this  boy  merely  on  account 
of  his  age  will  probably  have  a  quite  contrary  tendency,  in  jus- 
tice to  the  public  the  law  ought  to  take  its  course,  unless  there 
remains  any  doubt  touching  his  guilt. 

On  the  trial  or  examination  of  an  infant  for  a  crime,  he  has  a 
right  to  appear  and  defend  himself  in  person  or  by  an  attorney, 

^  4  Bkc.  Com.,  20.  '  4  Blac.  Com.,  22.    1  Hawk.  P.  C,  2. 

•  1  Foster's  Crown  Law,  70. 
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and  it  is  error  for  the  court  to  assign  him  a  guardian  and  try  the 
ease  on  a  plea  pleaded  for  him  by  the  guardian.^ 

The  discussion  of  this  subject  presents  itself  under  the  follow- 
ing sub-divisions : 

1.  Their  liability  bdow  the  age  of  seven  years. 

2.  Their  liability  between  the  ages  of  seven  and  fourteen. 

3.  Their  liability  above  the  age  of  fourteen. 

1.  It  is  laid  down  by  the  elementary  criminal  writers  that  an 
infant  under  the  age  of  seven  years  cannot  be  guilty  of  any  crime, 
whatever  circumstances  may  appear  proving  his  discretion,  for  it 
is  a  presumption  of  law  that  he  cannot  have  discretion,  and  no 
averment  can  be  received  against  that  presumption.^  And  it  has 
been  held  in  this  State  that  a  child  of  seven  is  incapable  of  com- 
mitting crime. ^  Although  it  would  seem  that  the  maxim,  malice 
supplies  age,  applies  as  well  to  one  under  as  one  over  the  age  of 
fourteen  years. 

2.  Whatever  may  be  the  law  relative  to  persons  under  the  age 
of  seven,  all  authorities  agree  that  at  that  age  criminal  responsi- 
bility commences,  and  subject  to  the  presumption  in  favor  of  in^ 
fants,  they  are  amenable  for  any  and  all  crimes  conunitted  by 
them,  whether  felonies  or  misdemeanors.^ 

The  presumption  mentioned  in  favor  of  the  infant  is,  that  he 
has  not  knowledge  of  good  and  evil,  and  did  not  know  that  he 
was  doing  wrong.*  This  presumed  incompetency  to  discern  evil 
is  technically  termed  doli  incapaxt  and  the  distinction  in  relation 
to  the  conviction  and  punishment  of  infants  below  seven  years 
of  age,  and  between  the  ages  seven  and  fourteen,  rests  in  this, 
that  although  the  law  regards  them  both  as  doli  incapax,  no  evi- 
dence is  admissible  to  contradict  this  presumption  in  the  case  of 
infants  below  seven  years  ;  while  in  the  case  of  infants  between 
the  ages  of  seven  and  fourteen  it  is  competent  to  prove  that  the 

'  3  Lei^,  743. 

*  1  Hawk,  P.  C,  2;  4  Blac.'Com.,  22,  23;  1  Hale,  P.  C,  27;  Plowden  19 
a;  Mirror,  ch.  4,  §  16;  Dalton*a  Just.,  ch.  147,  p.  334;  Arch.  Cr.  Pr.,  10, 11; 
1  Ross  on  Cr.,  2;  Peo.  v.  Townsend,  3  Hill,  480. 

«  Walker's  Case,  5  City  H.  Rec.,  137. 

*  1  Lead.  Cr.  Cases  71,  note  2. 

*  4  Blac.  Com.,  23;  Rex  «.  Owen,  4,  C.  &  P.  236;  5  City  H.  Rec.,  137;  1 
Wbee.  Or.  Oases,  230. 
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infant  has  sufficient  mental  capacity,  and  may  therefore  be  guilty 
of  crime.  The  ground  upon  which  this  presumption  is  over- 
come, is  found  in  the  maxim  malitia  supplet  aetatem  (malice  sup- 
plies age),  and  if  the  evidence  be  sufficiently  strong  and  clear, 
beyond  all  doubt  and  contradiction,  that  the  offender  is  doli  car 
pax,  that  is,  able  to  discern  between  good  and  evil,  he  may  be 
convicted  and  suffer  death.' 

In  this  State,  where  on  a  charge  of  felony  against  an  infant 
under  the  age  of  fourteen  years  and  over  the  age  of  seven,  no 
proof  of  his  capacity  to  commit  crime  was  given,  it  was  held 
that  the  presumption  was  in  his  favor,  and  he  was  entitled  to  an 
acquittal.^  The  malicious  intent  and  guilty  knowledge  that  the 
prisoner  was  doing  wrong  must  be  proved  from  the  evidence, 
and  cannot  be  presumed  from  the  mere  commission  of  the  act.' 

Although  it  has  been  said  that  as  his  age  approximates  to 
seven  the  inference  in  his  favor  becomes  greater,  and  as  it  ap- 
proximates to  fourteen  the  inference  in  his  favor  is  less.^ 

The  fact  of  guilty  knowledge  may  often  appear  from  the  cir- 
cumstances of  the  case,  as  if  the  prisoner  conceals  himself,  de- 
nies the  act,  attempts  to  escape,  or  in  any  way  shows  a  conscious- 
ness that  he  was  doing  wrong,  and  was  capable  of  discerning 
good  from  evil.* 

By  the  common  law  it  was  had  that  an  infant  under  fourteen 
years  of  age  was  conclusively  presumed  to  be  incapable  of  com- 
mitting the  offence  of  rape';  but  in  this  State  the  presumption  is 
not  conclusive,  and  may  be  overcome  by  showing  that  the  party 
charged  had  attained  to  puberty,^ 

It  was  also  held  in  this  State  that  a  boy  under  fourteen  years 
of  age,  indicted  for  rape,  being  presumed  to  be  physically  in- 
competent to  commit  the  crime,  could  not  be  convicted  of  an 
assault  with  attempt  to  commit  a  rape,  though  he  might  be  con- 
victed of  a  simple  assault  and  battery." 

M  0.  &  P.,  236;  1  Whee.  Or.  Cases,  230;  1  Ashm.,  248;  1  Hale,  25,  27;  4 
Blac.  Oom.,  23 ;  1  Russ  on  Cr.,  3. 

*  Peo.  V,  Davis,  1  Whee.  Cr.  Cases,  230. 

*  Rex  t>.  Smith,  1  Cox  C.  C,  260. 

*  Walker's  Case,  6  City  H.  Rec.,  137. 

*  State  V.  Doherty,  2  Overton,  80 ;  Stoges'  Case,  5  City  H.  Reo.,  177 ;  1  Hale 
P.  C,  27;  1  Russ  on  Or.,  3 ;  4  Blac.  Com.,  24;  Arch  Or.  Pr.,  11. 

*  3  0.  &  P.,  396 ;  7  Id.,  682;  8  Id.,  736 ;  9  Id.,  S66, 118. 

*  Peo.  V.  Randolph,  2  Park  0.  R.,  174. 

*  Id.,  213. 
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3.  The  authorities  all  agree,  with  a  single  chiss  of  exceptions, 
that  entire  criminal  responsibility  commences  at  the  age  of  four- 
teen years,  and  the  presumption  of  incompetency  ceases.^ 

The  exception  referred  to  is  when  the  infant  is  privileged  as 
to  common  misdemeanors  by  an  omission,  as  not  repairing  a 
bridge,  or  a  highway,  or  other  similar  offences  ;  for  not  having 
the  command  of  his  fortime  until  twenty-one,  he  wants  the  ca- 
pacity to  do  those  things  which  the  li^w  requires.' 

Our  statute  also  makes  an  exception  in  the  case  of  embezzle- 
ment committed  by  apprentices  and  persons  within  the  age  of 
eighteen  years.' 

The  principles  above  set  forth  may  be  summed  up  as  follows  : 

Infants  below  the  age  of  seven  have  not  legal  capacity  to  com- 
mit crime;  between  the  ages  of  seven  and  fourteen  they  have 
possible  capacity,  the  burden  of  proof  resting  upon  the  prosecu- 
tion to  show  such  capacity;  above  the  age  of  fourteen  they  have 
legal  capacity  unless  something  else  other  than  npn-ago  inter- 
venes to  show  a  want  or  defect  of  will. 


SECTION  n. 

EXEMPTION  FBOM  PUNISHMENT  ON  THE  OBOUND  OF  INSANnT. 

The  second  case  of  a  deficiency  in  will,  which  excuses  from 
the  guilt  of  crimes,  arises  from  a  defective  or  vitiated  under- 
standing, viz:  in  an  idiot  or  lunatic.^  No  question,  that  ever  can 
come  before  a  court  and  jury,  is  so  embarrassing  to  consider  and 
with  precision  to  determine,  as  cases  of  real  or  alleged  insanity. 
What  deprivation  of  reason  ought  to  protect  the  unfortunate 
from  punishment,  and  what  ought  not  to  cover  them  as  a  shield 
from  suffering  the  reward  of  crime,  is  a  question  of  great  impor- 
tance and  greater  difficulty.^ 

Every  person  at  the  age  of  discretion  is,  unless  the  contraiy 
be  proved,  presumed  by  law  to  be  sane  and  accountable  for  his 

'  1  iMdi,  Cr.  Cases  75,  note  3. 

*  4  Blsc.  Com.,  22;  1  Hale's  P.  C,  20,  21,  22. 

*  2  R.  S.,  678,  §  69. 

*  4  Black.  Com.,  24. 

*  Peo.  0.  Triplet,  1  Whee.  Cr.  Cas.,  note. 
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actioDS.^  But  if  there  be  a  defective  or  vitiated  understanding, 
there  is  no  consent  of  the  will;  and  this  is  either  natural,  acci- 
dental  or  acquired,  and  is  permanent  or  temporary  and  has  been 
divided  by  the  writers  upon  criminal  law  into  three  classes,  viz : 

(a)  A  nativitojte  vd  dementia  nalurcUts — ^which  is  idiocy  or  nat- 
ural fatuity. 

(d)  Dementia  accidentalis  vel  adventitia — which  is  such  as  have 
had  understanding  but  have  lost  the  use  of  their  reason  by  dis- 
ease, grief  or  other  accident.^ 

(c)  Dementia  qff^ectata — which  is  a  volxmtary  insanity  pro- 
duced by  intoxication,  or  other  like  causes,  which  places  a  person 
in  a  temporary  frenzy. 

We  will  follow  the  classification  above  laid  down,  and  discuss 
each  in  its  order. 

(a)  An  idiot  is  one  who  is  of  non  sane  memory  from  his  birth, 
by  perpetual  infirmity,  without  lucid  intervals,^  and  hath  had  no 
tmderstanding  from  his  nativity.^  It  is  laid  down  that  a  man  is 
not  an  idiot  if  he  hath  any  glimmering  of  reason  so  that  he  can 
tell  his  parents,  his  age,  or  the  like  common  matters  ;^  but  a  man 
who  is  bom  deaf,  dumb  and  blind,  is  looked  upon  by  the  law  in 
the  same  state  as  an  idiot ;  he  being  supposed  incapable  of  any 
understanding,  as  wanting  aU  those  senses  which  furnish  the 
human  mind  with  ideas.^ 

An  idiot  is  not  of  course  capable  of  committing  a  crime,  but 
to  make  a  lack  of  natural  sense  a  valid  excuse,  w^  are  not  to  sup- 
pose that  the  party  must,  in  all  cases,  come  within  the  strict  defi- 
nition given  above.  One  may  possess  such  a  glimmering  of 
reason  as  to  show  that  he  is  not,  strictly  speaking,  an  idiot,  and 
still  not  have  sufficient  discretion  and  judgment  to  enable  him  to 
distinguish  between  good  and  evil.  The  question  then  to  be 
determined  in  regard  to  such  persons  is,  whether  they  possess 
enough  reason  to  make  them  capable  of  malicious  discretion.'^ 

^  Lake  v,  Peo.,  1  Park.,  495;  3  C.  &  K.,  188;  6  Cox,  C.  C,  385;  4  Id.,  149; 
5  John.,  144;  4  Cow.,  207;  Peo.  v.  Robinson,  1  Park.,  649;  Peo.  v.  Kirby,  2 
Id.,  28. 

'  1  BIac.  Com.  304. 

•  Co.  Lit.  247.  •  1  Blac.  Com.  303. 

•  Id.;  F.  N.  B.  233. 

•  Id.;  Co.  lit.  42;  Fleta,  b.  6,  c.  40. 
»  1  Arch.  Cr.  PI.  §  4,  note. 
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The  question,  however,  whether  the  accused  is  an  idiot  or  not, 
is  a  question  of  fact  for  the  jury,  and  it  is  for  them  to  determine 
whether  the  accused  has  the  use  of  imderstanding  sufficient  to 
enable  him  to  distinguish  good  from  evil.^ 

(b)  In  this  class  of  cases  commonly  called  insanity,  when  the 
loss  of  reason  is  permanent,  constant  and  total,  it  is  called  mad- 
ness, and  when  it  is  temporary,  the  subject  being  only  afflicted 
at  times,  enjoying  lucid  intervals,  when  his  reason  returns,  it  is 
called  lunacy.'  Besides  this  general  classification  adopted  by  the 
older  writers,  the  modem  authors  upon  medical  jurisprudence,^ 
in  their  investigations  into  the  question  of  insanity,  considered 
as  a  legal  defence,  have  bestowed  great  care  and  labor  in  classi* 
fying  the  different  cases  of  insanity,  and  describing  their  attend- 
ant symptoms  and  peculiarities,  and  the  reader  who  desires  to 
study  this  interesting  branch  of  the  criminal  law,  is  referred  to 
the  later  works  upon  medical  jurisprudence.^ 

The  rules  recognized  in  governing  pleas  of  insanity,  are  dif- 
ferent from  what  they  were  in  the  days  of  the  earlier  writers. 
The  improvements  in  the  science  of  medical  jurisprudence,  a 
more  enlarged  benevolence,  and  a  clearer  sense  of  Christian  obli- 
gation have  relaxed  the  cruel  severity  of  the  earlier  doctrines.* 

A  controling  case  upon  the  question  of  insanity,  as  a  defence 
for  the  commission  of  crime,  is  that  of  Rogers.^  The  court  there 
laid  down  the  rule,  that  a  party  indicted  is  not  entitled  to  acquittal 
on  the  ground  of  insanity  if,  at  the  time  of  the  alleged  offence, 
he  had  capacity  and  reason  enough  to  enable  him  to  distinguish 
between  right  and  wrongs  and  understood  the  nature,  character 
and  consequences  of  his  act,  and  had  mental  powers  sufficient 
to  apply  that  knowledge  to  his  own  case;  that  when^the  delusion 
of  a  party  is  such  that  he  has  a  real  and  firm  belief  of  the  exist- 
ence of  a  fact  which  is  wholly  imaginary,  and  under  that  insane 
belief  he  does  an  act  which  would  be  justifiable  if  such  fact 
existed,  he  is  not  responsible  for  such  act;  nor  is  a  party 
responsible  for  an  act  done  under  an  uncontrollable  impulse, 

^  1  Ross,  on  Or.  6;  Bac.  Abr.  Idiots,  a.;  Bro.  Idiot  L.  Dy.  25;  Moor,  4  PL  12; 
F.  N.  B.  233. 
■  1  Aich.  Cr.  PL  §  6,  note. 
'  Wharton  &  Steele's  Med.  Juris.  75,  et  seq. 
«  Vide  Beck,  Guy,  Dean,  Whar.  &  Steele  on  Med.  Juris. 

•  1  Arch.,  Cr.  PL,  §  6,  note,  7th  ed. 

•  Com.  V.  Rogers,  7  Met.,  500;  more  fully  in  pamphlet  of  Rogers'  trial. 
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which  is  the  result  of  mental  diseases.^  The  same  doctrine  has 
been  held  in  this  State,  that  when  insanity  is  set  up  as  a  defence 
the  single  question  is  whether,  at  the  time  of  committing  the  act, 
the  person  was  laboring  under  such  mental  disease,  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or  if  he 
did  know  it  that  he  did  not  know  he  was  doing  wrong.' 

Where  insanity  is  alleged  as  a  defence  to  the  indictment,  the 
test  is  whether,  at  the  ^tme  of  committing  the  act^  he  was  laboring 
under  such  mental  disease  as  not  to  know  the  nature  and  quaUty 
of  the  act  he  was  doing,  or  that  it  was  wrong;^  for  where  the 
lunatic  has  lucid  intervals  the  law  presumes  tbe  offence  of  such 
person  to  have  been  committed  in  a  lucid  interval,  unless  it 
appears  to  have  been  committed  in  the  time  of  his  malady.^ 

The  question,  as  to  whether  the  prisoner  is  insane  or  not  at 
the  time  of  the  trial,  is  regulated  by  statute,  and  will  be  spoken 
of  hereafter;^  and  the  finding  of  a  jury  upon  a  preliminary  issue 
to  the  trial,  as  to  whether  the  prisoner  be  sane  at  the  time  of  the 
trial,  (the  statute  providing  that  no  insane  person  shall  be  tried) 
cannot  be  taken  into  consideration  upon  the  question  of  insanity 
set  up  as  a  defence  upon  the  trial  of  the  indictment  itself.® 

Independent  of  the  common  law  docrine,  the  Revised  Statutes 
declare  that  no  act  done  by  a  person,  while  in  a  state  of  insanity, 
can  be  punished  as  an  offence  J 

(c)  The  third  species  of  insanity,  viz  :  that  which  is  acquired 
or  voluntary,  is  looked  upon  by  the  law  as  an  aggravation  of  the 
offence,  rather  than  as  an  excuse  for  criminal  misbehavior,®  and 
the  law  holds  a  person  responsible  for  a  criminal  act,  though  at 
the  time  he  was  intoxicated  to  such  an  extent  as  to  be  unconscious 
of  what  he  was  doing.' 

Voluntary  intoxication  can  form  no  excuse  or  immunity  for 

'  Com.  «.  Rogers,  7  Met.  500;  more  ftilly  in  ptmphlet|[of  Rogers'  trial. 

*  Clark's  case,  1  City  H.  Reo.,  176;  Bolls,  Id.,  2  Id.,  85;  Peo.  v.  Pine,  2 
Barb.,  566;  Peo.  v.  Sprague,  2  Park.,  43.  Vide,  2  Green's  £y.,  §  373;  10  Clark 
&  Fin,  210;  9  C.  &  P.,  525;  see  Peo.  v.  Lake,  2  Park.,  215. 

'  Id.;  Freeman  v.  Peo.,  4  Den.,  9;  Willis  o.  Peo.,  5  Park.,  621. 
«  1  Rus8.  on  Cr.,  6;  1  Hale,  P.  C,  33,  34;  3  Stark,  on  £▼.,  1702. 

*  Post  page. 

*  4  Den.,  9. 

»  2  R.  S.,  697,  §  2. 

*  4  Blac.  Com.  oh.  25  §  6. 

*  Peo.  V.  Robinson,  1  Park.  649;  7  C.  &  P.  145;  2  Id.  235;  I  Beck.  627;  5 
Mason,  28 ;  Lewis'  Cr.  L.  394-405. 
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crime,  and  so  long  as  the  offender  is  capable  of  conceiving  a 
design,  he  will  be  presumed  in  the  absence  of  contrary  proof,  to 
have  intended  the  natural  consequences  of  his  own  acts.^ 

Thus,  the  voluntary  intoxication  of  one  who  without  provoca- 
tion commits  a  homicide,  although  amounting  to  frenzy,  does 
not  exempt  him  from  the  same  construction  of  his  conduct,  and 
the  same  legal  inferences  upon  the  question  of  intent,  as  affecting 
the  grade  of  his  crime,  which  are  applicable  to  a  person  entirely 
sober.* 

But  evidence  of  intoxication  is,  however,  always  admissible. 
Where  the  crime  was  committed  after  provocation,  it  may  be  con- 
sidered in  determining  whether  it  was  done  in  the  heat  of  pas- 
sion ;  and  in  other  cases  whether  threatening  words  were  uttered 
by  the  culprit,  with  deliberate  purpose,  or  otherwise,  and  gener- 
ally, to  explain  his  conduct.^ 

The  question  is  well  settled,  that  insanity  occasioned  by  previ- 
ous habits  of  intemperance,  and  not  directly  resulting  from  the 
immediate  effects  of  intoxicating  liquors,  is  entitled  to  the  same 
consideration  as  insanity  from  any  other  cause ;  thus,  where  a 
person  is  insane  at  the  time  he  commits  a  murder,  he  is  not  pun- 
ishable as  a  murderer,  although  such  insanity  be  remotely  occa- 
sioned by  undue  indulgence  in  spirituous  liquors ;  although,  as 
we  have  previously  seen,  it  is  otherwise  if  he  be  at  the  time 
intoxicated,  and  his  insanity  be  directly  caused  by  the  immediate 
influence  of  such  liquors.^ 

So,  also,  where  the  frenzy  is  induced  by  a  violent  passion, 
unless  settled  down  into  a  state  of  total  derangement,  it  will  not 
excuse  the  commission  of  an  offence.^ 

That  the  prisoner  was  intoxicated,  is  no  defence  to  an  indict- 
ment for  perjury.® 

'  Kenny  «.  People,  31  N.  T.  330. 

*  Peo.  o.  Rogers,  18  N.  T.  (4  Smith,)  9. 

"  Idem;  1  Buss,  on  Cr.8;  Add.  R.  257;  Ros.  Cr.  E.  784;  Peo.  v.  Eastirood, 
14  N.  Y.  (4  Kem.)  562;  Peo.  o.  Hammil,  2  Park.  223. 

*  U.  S.  V.  Drew,  5  Mason  (Circuit  Court),  28;  Peo.  v.  Rogers,  18  N.  Y.  9; 
Peo.  V.  Robinson,  2  Park.  235. 

*  PienoYi's  Case,  3  City  H.  Rec.  123. 

*  Peo.  V.  Wildey,  2  Park.  19. 
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SECTION  m. 

4 

EXEMPTION  FBOH  PUNISHaiENT  FOB  ACTS  DONE  IN   SUBJECTION  1X> 

THE  FOWEB  OF  OTHEBS. 

It  is  laid  down  from  the  earliest  writers  that  persons  are  pro. 
perly  excused  from  those  acts  which  are  not  done  of  their  own 
fre^  will,  but  in  subjection  to  the  power  of  others;^  for  where 
there  is  compulsion  and  inevitable  necessity,  they  are  a  constraint 
upon  the  will  whereby  a  man  is  urged  to  do  that  which  his  judg- 
ment disapproves,  and  which  it  is  to  be  presumed  his  will  (if  left 
to  itself)  would  reject.*  The  principal  cases,  under  which  this 
class  of  exemptions  from  punishment  arise,  may  be  arranged 
under  the  following  heads: 

1  Duress  per  minas,  or  by  threats  and  menaces. 
2.  The  obligation  of  civil  subjection  which  arises  from  either 
pub  lie  or  private  relations. 

1  The  species  of  compulsion  or  necessity  which  arises  in 
cases  of  threats  and  menaces,  are  those  which  induce  a  fear  of 
death  or  other  bodily  harm,  and  the  fear  which  compels  a  man  to 
do  an  unwarrantable  action  ought  to  be  just  and  well  founded.^ 

The  general  rule  may  be  laid  down,  that  the  person  commit- 
ting a  crime  will  not  be  answerable  if  he  Was  not  a  free  agent, 
and  was  subject  to  actual  force  at  the  time  the  act  was  done. 
Thus,  if  A,  by  force,  take  the  arm  of  B,  in  which  is  a  weapon, 
and  thereunto  kill  C,  A  is  guilty  of  murder  but  not  B;  but  if  it 
be  only  a  moral  force  put  upon  B,  as  by  threatening  him  with 
duress  or  imprisonment,  or  even  by  an  assault  to  the  peril  of  his 
life,  in  order  to  compel  him  to  kill  C,  it  is  no  legal  excuse.* 

The  law  regards  life  and  member,  and  not  only  protects  every 
man  in  the  enjoyment  of  them,  but  furnishes  him  with  everything 
necessary  for  their  support;*  and  it  is  said  that  duress  per  menas 
is  either  fear  for  loss  of  life,  or  else  fear  for  mayhem,  or  loss  of 
limb.*    This  fear  of  battery  or  being  beaten,  though  never  so 

^  Russ  on  Or.,  18;  1  Hale,  43;  4  Black.  Gom.>  27. 

*  4  Blac.  Com.,  28. 
'  4  Blac.  Com.,  30. 

«  1  Buss,  on  Or.,  18;  1  Hale,  433;  1  East.,  P.  C.  C,  5,  §  1% 

*  1  Black.  Com.,  I31. 
•Id. 
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well  grounded,  is  no  duress,  neither  is  the  fear  of  having  one's 
house  burned,  or  one's  goods  taken  away  and  destroyed,  because 
in  these  cases  should  the  threat  be  performed;  a  man  may  hare 
satisfaction  by  recovering  equivalent  damages,  but  no  suitable 
atonement  can  be  made  for  life  or  limb.^ 

2.  The  obligations  of  civil  subjection  to  the  power  of  others, 
is  as  before  stated,  either  public  or  private. 

(a)  It  is  public  where  the  inferior  is  constrained  by  the  superior 
to  act  contrary  to  what  his  own  reason  and  inclination  would  sug- 
gest, as  when  a  legislator  establishes  iniquity  by  a  law,  and  com- 
mands the  subject  to  do  an  act  contrary  to  religion  or  sound 
morality."  Whatever  questions  may  arise  in  a  man's  conscience 
as  to  whether  a  man  in  such  case  is  not  bound  to  obey  Divine 
rather  than  human  law,  obedience  to  such  laws  while  in  being,  is 
a  sufficient  extenuation  of  civil  guilt  before  the  municipal  tribu- 
nal.3 

(6)  The  obligation  of  civil  subjection  to  the  power  of  others, 
arises  in  private  relations  in  the  case  of  a  femi&  covert,  for  a  mar- 
ried woman  is  so  much  favored  in  respect  of  that  power  and 
authority  which  her  husband  has  over  her,  that  she  shall  not 
suffer  punishment  for  crime  committed  by  her  in  certain  cases  by 
the  coercion  of  her  husband,  or  even  in  his  company  and  presence, 
which  the  law  construes  a  coercion.^ 

But  this  is  only  the  presumption  of  law,  so  that  if  upon  the 
evidence  it  clearly  appear  that  the  wife  was  not  driven  to  the 
offence  by  her  husband,  but  that  she  was  the  principal  inciter  of 
it,  she  is  guilty  as  well  as  the  husband.  And  if  she  be  in  any 
way  guilty  of  procuring  her  husband  to  commit  the  offence,  it 
seems  to  make  her  an  accessory  before  the  fact,  in  the  same  man- 
ner as  if  she  had  been  sole.^ 

And  the  rule  has  therefore  been  laid  down,  that  if  a  felony  be 
shown  to  have  been  committed  by  the  wife  in  the  presence  of  the 
husband,  the  prima  facte  presumption  is  that  it  was  done  by  his 
coercion,  but  such  presumption  may  be  rebutted  by  proof  that 
the  wife  was  the  more  active  party,  or  by  showing  an  incapacity 

'  1  Black.  Com.,  131;  Co.  Litt.,  133. 

*  4  BUc.  Com.  28. 

'  Idem ;  1  Russ.  on  Cr.,  18. 

*  1  Russ.  on  Cr.,  18;  1  Hale, 45;  IHawk.  P.  C,  ch.  1,  §9;  4Blac.Com.,28; 
Kel.,  31. 

*  1  Ross,  on  Cr.,  18 ;  1  Hale,  516 ;  2  Hawk.  P.  C,  ch.  29,  §  24. 
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in  the  husband  to  coerce.  Thus,  where  a  husband  and  wife  were 
tried  together,  and  it  appeared  that  the  husband  though  present 
was  a  cripple,  and  bed-ridden  in  the  room,  it  was  held  that  the 
circumstances  under  which  the  husband  was,  repelled  the  pre- 
sumption of  coercion.^ 

The  coercion  of  the,  husband  is  not  to  be  presumed  when  he 
is  not  present  at  the  commission  of  the  crime,  though  it  were 
committed  at  his  procurement,'  and  the  mere  conunand  of  the 
husband  will  not  excuse  her  if  he  be  not  present,  even  though 
he  appear  at  the  very  moment  after  the  conunission  of  the  offence, 
for  no  subsequent  act  of  Us  can  excuse  her,  and  the  coercion  must 
be  at  the  time  of  the  act  done.' 

A  married  woman,  however,  may  be  punished  with  her  hus- 
band, for  keeping  a  bawdy  house,  for  this  is  an  offence  as  to  the 
government  of  the  house  in  which  the  wife  has  a  principal  share, 
and  also,  such  an  offence  as  may  generally  be  presiuned  to  be 
managed  by  the  intrigues  of  the  sex.^  So  also,  of  keeping  a 
gaming  house.^  These  last  two  cases  arise,  one  upon  a  motion  in 
arrest  of  judgment,  and  the  other  upon  demurrer,  and  the  respon- 
sibility is  presumed  in  law  to  rest  upon  her  voluntary  participar 
tion  in  these  particular  cases.  Where  the  wife  offends  alone 
without  the  company  or  coercion  of  her  husband,  she  is  as  much 
responsible  for  her  offence  as  if  she  were  a  feme  sole,  and  among 
others,  /erne  coverts  have  been  indicted  for  riots,  violation  of 
excise  laws,  recusancy,  being  a  common  scold,  assault  and  bat- 
tery, forestalling,  forcible  entry,  trespass  and  slander,  and  the 
rule  held  good,  that  she  was  responsible  for  the  offences,  they 
not  having  been  committed  in  the  presence  or  by  the  coercion  of 
the  husband.® 

In  cases  of  treason,  murder  and  robbery,  however,  it  is  no 
ground  of  exemption  from  punishment  for  the  wife,  that  the 

^  1  Rtiss.  on  Cr.  22;  Reg.  o.  Cruse,  2  M.  C.  C.  R.,  53. 

•  IRuss.  onCr.,  21;  R.o.  Morris,  Rosa.  &R7. 270;  lHalePr.,45;l  Lesch, 

447. 

•  I  Russ.  on  Cr.,  19 ;  1  Arch  on  Cr.  PL,  6;  Russ.  &  Ry.  C.  C,  270. 

•  1  Russ.  on  Cr.,  20;  1  Hawk.,  P.  C,  ch.  1,  §  12;  10  Mod.,  63;  Salk,,  384. 

•  Rex  o.  Dixon,  10  Mod.,  336;  1  Burr,  600. 

•  1  Ross  on  Cr.,  21;  4  BUc.  Com.,  29;  Str.,  1120;  Hob.,  96;  11  Co.,  63 ; 
1  Sid.,  410;  Sov.,  25;  6  Mod.,  213,  239;  Salk,  384;  2  Kel.,  634;  Bw.  Abr.,  Baron 
and  Feme,  G  note;  1  Hale,  21;  Co.  lit.,  357;  I  Hawk.  ch.  64,  §  36;  Id.;  c.  1, 

13,  n.  11;  1  Bac.  Abr.,  294. 
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oflbnce  wa^  committed  in  company  with  or  by  coercion  of  her 
husband;  for  these  crimes  being  nuda  in  se,  no  plea  of  coverture 
will  excuse  her.^ 

(c)  The  private  obligation  of  son  or  servant  is  not  a  sufficient 
subjection  to  maintain  an  excuse  for  the  commission  of  any  crime 
by  the  command  or  coercion  of  the  parent  or  master.' 

Thus,  it  is  no  defence  to  one  of  two  persons  indicted  for  selling 
liquor  in  violation  of  law,  that  he  did  the  acts  complained  of  as 
a  clerk  of  the  other  defendant  and  by  his  direction,  there  being 
no  allegation  that  the  illegal  acts  were  done  by  compulsion.^ 

But  where  a  wife  is  to  be  considered  merely  as  the  servant  of 
the  husband,  she  will  not  be  answerable  for  the  consequences  of 
his  breach  of  duty,  however  fatal,  though  she  may  be  privy  to 
his  conduct;  so  held  where  a  husband  and  wife  were  jointly 
indicted  for  neglecting  to  provide  an  apprentice  with  proper 
food  and  nourishment.^ 

(d)  Another  class  of  persons  who  act  in  subjection  to  the 
power  of  others,  are  innocent  agents ;  for  if  a  man  procure  an 
offence  to  be  committed  by  an  innocent  agent,  the  man  alone  is 
guilty,  the  agent  not.^ 

So  where  aman  waa indicted  as  principal  in  stealing  coal  from 
a  mine,  and  it  appeared  that  he  was  lessee  of  one  mine,  and  from 
thence  caused  his  workmen  to  take  the  coal  of  other  persons 
under  the  adjoining  land,  it  was  observed  that  although  the  pris- 
oner did  not  by  his  own  hand  pick  or  remove  the  coal,  yet  if  a 
man  do  by  means  of  an  innocent  agent  an  act  which  amounts  to 
'felony,  the  employer,  and  not  the  agent,  is  the  person  accountable 
for  the  act® 

^  4  Bkc.  Com.,  29;  1  Ross  on  Cr.,  19;  1  Hawk.,  P.  C,  e.  1,  §  11;  1  Hale,  45> 
47, 48,  516;  Kd.,  31;  R.  «.  Manning,  2  C.  &  K.,  903;  8  C.  &  P.,  645;  2  Mod., 
C.  0.,  54;  1  Arch.  Cr.  PL,  6. 

*  4  Blac.  Com.,  29;  1  Hawk.,  P.  C,  3;  1  Hale,  44,  516. 
'  French  v,  Peot^S  Park.,  114. 

«  1  Ross,  on  Cr.  20;  Rex  v.  Sqnire,  1799,  M.  S. 

*  1  Arch.  Cr.  PL,  11. 

*  R.  V.  Blasdale,  2C.  Sn  R.,765;  Vide  1  Car.  &  K.,  295;  2 Id., 202;  2 Hawk., 
ch.  29,  §  11 ;  10  Met.,  259 ;  1  Gray,  553 ;  1  Hale,  617. 
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SECTION  IV. 

EXEMPTION  FROM  PUNISHMENT  ARISING  FROM  IGNORANCE  OR  MIS- 
TAKE OF  FACT. 

The  plea  or  excuse  of  ignorance,  will  tipply  only  to  ignorance 
or  mistake  of  fact,  and  not  to  any  error  in  point  of  law.  for  igno- 
rance of  the  law  of  the  land  is  not  allowed  to  excuse  any  one 
that  is  of  the  age  of  discretion  and  compos  merUiSj  from  its  pen- 
alties when  broken,  on  the  ground  that  every  such  person  is  bound 
to  know  the  law,  and  presumed  to  have  that  knowledge.^ 

And  it  is  no  defence  for  a  foreigner  that  he  did  not  know  he 
was  doing  wrong,  the  act  not  being  an  offence  in  his  own  coun- 
try.2 

The  rule  in  relation  to  persons  claiming  exemption  from  pun- 
ishment for  offences  committed  from  chance  or  mistake,  has  been 
stated  to  be  that  where  a  man  in  the  execution  of  one  act,  by 
misfortune  or  chance,  and  not,  designedly,  does  another  act,  for 
which  if  he  had  willfally  committed  it  he  would  be  liable  to  be 
punished ;  in  that  case  if  the  act  he  was  doing  were  lawful  or 
merely  malum  prohibitum,  he  shall  not  be  punishable  for  the  act 
arising  from  misfortune  or  chance  ;  but  if  malum  in  ^e,  it  is  other- 
wise.® Thus,  a  person  from  ignorance  or  mistake,  not  of  law 
but  of  fact,  may  commit  an  offence  and  still  be  unpunishable  for 
it,  as  if  a  man  thinking  to  kill  a  house-breaker  in  his  house,  kill 
one  of  his  own  family,  he  is  not  punishable  for  it.*  But  if  the 
act  he  intended  doing  were  unlawful,  he  may,  in  general,  be  pun- 
ishable for  the  act  he  committed  through  ignorance  or  mistake,  in 
the  same  way  as  if  he  willfully  did  it ;  as  for  instance,  if  a  man 
intending  to  kill  A  kill  B,  he  will  be  equally  guilty  as  if  he  had 
killed  A.« 

But  the  rules  above  laid  down  where  the  party  claims  exemp- 
tion from  punishment,  must  be  understood  of  cases  where  the 
innocent  act  is  done  with  reasonable  skill  and  care,  for  if  the 
unintended  offence  arise  from  ignorance  where  skill  was  required, 
or  from  negligence,  where  great  care  and  caution  was  required, 

^  I  Russ.  on  Cr.,  25;  4  Black.  Com.,  27;  1  Hale,  42;  Plowd.,  343. 

*  1  Russ.  on  Cr.,  25;  7  C  &  P.,  466. 

"  1  Arch.  Cr.  PL,  9 ;  1  Hale,  39 ;  Fost.  269. 

*  Cro.  Car.,  63S ;  4  Blac.  Com.,  27;  1  Hale's  P.  C,  42. 

*  1  Arch.  Cr.  PL,  10. 


PERSONS  CAPABLE  OP  COMMITTING  CRIMES.  15 

the  party  will,  in  most  cases,  be  liable  to  punishment  for  the  act 
done  which  was  not  intended.^ 

Thus,  if  one  lays  poison  to  kill  rats,  and  another  takes  it  and 
dies,  this  may  be  misadventure;  but  if  it  were  laid  in  such  a 
manner  and  place,  as  to  be  easily  mistaken  for  proper  food,  it 
might,  in  some  cases,  amount  to  manslaughter. 


SECTION  V. 

AMBASSADOBS,  PUBLIC  MINISTERS  AND  OONSUI^. 

At  the  common  law  ambassadors  and  their  servants  were  not 
puniBhable  for  offences  which  are  mala  prohibita  merely  and  not 
mala  in  se,  but  for  such  offences  as  murder  or  rape  of  great  enor- 
mity, against  nature  and  the  fundamental  laws  of  society,  they 
were  punishable  the  same  as  any  other  alien.^ 

The  constitution  of  the  United  States  declares  that  the  judicial 
power  of  the  Supreme  Court  is  extended  to  all  cases  affecting 
ambassadors  and  other  public  ministers  and  consuls,  and  such 
jurisdiction  being  declared  original,  the  federal  jurisdiction  is 
understood  to  be  exclusive  of  the  State  courts.^ 

*  1  Arch.  Or.  PL,  9. 

■  1  Aroh.  Cr.  PL,  8;  1  Hale,  96,  99;  Fost.,  187, 188. 

"  U.  S.  Const.,  art.  3,  §  2.    Vide  Wheat.  Int.  L.,  264,  §  6;  Vattd,  470,  §  91, 
ei  seq.;  1  Bish.  Cr.  L.,  585,  Act  Gong.,  1790,  ch.  9,  §  25. 
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CHAPTER  II. 

OF  THE  DEQBBES  OF  GUILT. 

t 

OSHBRAL  RSXAXO. 

Section  I.—Pbincipali  in  trs  fust  diosss. 

n.—PBIMCIPAUi  IN  THX  8SCOND  DXaBSX 
III. — ACCSBSORIXS  BBFOBS  THX  FACT. 
IV.—- AoCNWOEIXf  AFraft  THS  FACT. 

V.—- PXBIONS  ATTXMPTINa  TO  COIOnT  OFFBNCBS.  AND  tOLXCITINa  OTHNXS  TO  ATTmrT 
TIB  OOMKIttlON  OF  TBSM  IN  CASXS  WHXXN  TUB  OFFNNCB  U  NOT  FSXraTKATSB. 

In  considering  the  participation  which  an  offender  may  have  in 
the  crime  committed,  we  find  that  he  will  be  guilty  either  in  the 
character  of  principal  or  accessory  ;  for  he  who  takes  any  part 
in  a  felony,  whether  it  be  a  felony  at  common  law  or  by  statute, 
is  in  construction  of  law  a  felon  according  to  the  share  which  he 
takes  in  the  crime.^  And  asprincipai,  the  effender  is  either  prin- 
cipal in  the  first  degree  or  the  second ;  and  as  accessory,  he  is 
either  an  accessory  before  the  fact  or  an  accessory  after  it. 

The  distinction  between  principals  and  accessories,  only  obtains 
in  felonies,  for  in  misdemeanors  all  are  principals.' 

At  the  common  law  there  were  also  no  accessories  in  treason,' 
but  it  seems  doubtful  whether  any  such  distinction  is  known  to 
us.* 

At  the  common  law  the  rule  also  was  that  all  were  principals, 
and  that  whatever  would  make  a  man  an  accessory  before  the  fact 
in  felonies,  would  make  him  a  principal  in  forgery,  but  this  must 
be  understood  of  forgery  at  common  law,  and  where  it  was  con- 
sidered only  as  a  misdemeanor.' 

In  those  offences  which,  in  judgment  of  law,  are  sudden  and 

'  1  Arch.  Cr.  Pr.,  12;  3  Inst.  21-438;  1  Hale,  233;  Post.,  341;  12  Co.,  812; 
Co.  lit.,  57;  Hairk.,  B.  2,  ch.,  29»  §  1;  13  Ire.,  114;  Dalt.  9,  ch.  161;  7Serg. 
&  BMW.,  479;  3  Mass.,  254;  6  HiU.,  144. 

■  1  Arch.  Cr.  Pr.,  12;  Peo.  v,  Erwin,  4  Den.,  129. 

'  3  Inst.,  21-438 ;  1  Hale,  233-613 ;  Post.,  341 ;  2  Co.  Lit.,  57 ;  4  Blac.  Com., 
35. 

*  U.  S.  V,  Burr,  4  Cranch,  472-501;  Davis'  Cr.  L.,  38. 

*  1  Russ.  on  Cr.,  33;  Moor,  666;  1  Seld.,  312 ;  2 Hawk., ch.  29,  §  2;  2EaBt 
P.  C,  973 ;  2  Leach,  1096. 
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unpremeditated,  as  manslaughter  and  the  like,  there  camiot  be 
any  accessories  before  the  fact.^ 

Neither  are  there  any  accessories  in  petit  larceny  on  account 
of  the  smallness  of  the  felony;  all  are  principals;  thus,  one  who 
sends  another  to  commit  petit  larceny  may  be  convicted  as  a 
principal,  although  the  offence  was  committed  in  his  absence.' 

In  misdemeanors  there  are  no  accessories,  but  all  the  guilty 
actors,  whether  present  or  absent  at  the  commission  of  the 
offence,  are  principals,  and  should  be  indicted  as  such.'  An 
accessory  cannot  be  tried  before  the  trial  and  conviction  of  the 
principal  offender.^ 


SECTION  I. 


FBINC2IFAU3  IN  THE  FIBST  DEOBEE. 


The  general  definition  of  a  principal  in  the  first  degree  is  one 
who  is  the  actor  or  actual  perpetrator  of  the  crime.* 

At  the  common  law  the  rule  was,  that  principals  in  the  second 
degree  might  be  prosecuted  as  principals  in  the  first,  where  the 
punishment  was  the  same;^  and,  by  our  statute,  principals  in  the 
second  degree,  in  the  commission  of  felonies,  are  subjected  to 
the  same  punishment  as  those  in  the  first  degree.^  This  was  also 
the  rule  in  cases  of  misdemeanors  at  the  common  law.®  Hence 
much  of  the  learning  laid  down  in  the  books,  distinguishing 
between  principals  in  the  first  or  second  degree,  is  practically  of 
little  or  no  importance,  except  so  far  as  the  same  may  be  neces- 
sary to  distinguish  between  principals  and  accessories. 

(a)  The  act  need  not  have  been  done  with  the  offender's  own 

^  1  Ross,  on  Gr.,  33;  4  BUc.  Com.,  36;  1  Hale,  615;  2  Hawk.,  P.  0.,  ch.  29, 
§24. 
'  'Ward  V.  Peo.,  6  HUl,  144;  afig.  3  Id.  395. 

*  Peo.  V.  Erwin,  4  Den.,  129;  Vide,  2  EQll,  558. 

*  Baron  v.  Peo.,  1  Park.,  246. 

*  4  Blac.  Com.,  33;  1  Hale,  P.  C,  233,  615. 

*  2  Hawk.,  P.  C,  ch.  23,  §  26;  csh,  25,  §  64;  9  Oo.  Rep.,  67,  ch.  3  T.  R.,  105; 
Foet.,  342. 

'  2  R.  S.,  698,  §  6. 

*  1  Arch.  Cr.  PL,  13. 

C.  P.— 2 
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hands,  for  if  an  offence  be  committed  through  the  medinm  of  an 
innocent  agent,  the  employer,  though  absent  when  the  act  is 
done,  is  answerable  as  a  principal  in  the  first  degree.^  And  this  is 
so  even  where  the  offence  is  committed  within  this  State,  by 
means  of  an  innocent  agent,  and  the  employer  did  no  act  in  this 
State,  and  was,  at  the  time  the  offence  was  conmiitted,  in  another 
State.' 

Thus,  if  a  child  under  the  age  of  discretion  or  any  other  instru- 
ment, excused  from  the  responsibility  of  his  actions  by  defect  of 
imderstanding,  ignorance  of  the  fact,  or  other  cause,  be  incited  to 
the  commission  of  murder  or  other  crime,  the  inciter,  though 
absent  when  the  act  was  conunitted,  is  ex  necessitate  liable  for 
the  act  of  his  agent,  and  a  principal  in  the  first  degree.^  And  this 
is  on  the  common  law  principle,  qm  facit  per  aUumfacit  per  se, 
which,  according  to  the  late  Chief  Justice  Hosmeb,  of  Connecti- 
cut, is  of  universal  application  both  in  criminal  and  civil  cases.^ 

(&)  It  is  not  necessary  that  the  perpetrator  should  be  actually 
present  when  the  offence  is  consummated.  This  we  have  already 
seen  to  be  the  rule  in  some  instances,  but  it  is  equally  applicable 
in  others.  Thus,  if  a  murder  is  committed  in  the  absence  of  the 
murderer,  by  means  which  he  had  prepared  beforehand,  and 
which  probably  could  not  fail  to  prove  fatal,  as  by  laying  a  trap 
or  pitfall  for  another,  whereby  he  is  killed;  turning  out  a  wild 
beast  to  do  mischief,  exciting  a  madman  or  child  to  commit  murder, 
laying  poison  purposely  for  another  who  takes  it,  so  that  death 
thereupon  ensues,  or  sending  forged  paper  through  the  mail  to 
a  broker,  to  be  presented  and  collected;  the  party  ofilending  is  a 
principal  in  the  first  degree.^ 

'  B.  V.  Giles,  1  Mod.  0.  0.,  166;  2  Mood,  120;  9  0.  &  P.,  356;  1  Gomstock, 
173;  3  Denio,  190. 

*  Adams  v,  Peo.,  1  Oom.,  173. 

'  Post.,  349;  Hawk.,  ch.  31-87;  B.  o.  Palmer^  1 W.  B.,  96;  2  Leach,  978. 

*  1  Arch.  Gr.  PI.,  §  12,  notes. 

*  Values  case,  4  Go.,  44,  b.;  Fost.,  3^;  4  G.  &  P.,  269;  4  Granch,  470;  1 
Hale,  514;  4  Blac.  Gom.,  35;  Hawk.  B.,  2,  ch.  29,  §  11;  Ghit.Gr.  L.,to1.  1, 257; 
21  Wend.,  509;  8  Am.  Jar.,  69. 
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SECTION  XL 

FBIMGIFAI^  IN  THE  8B€X>NI>  DKGBSS. 

Principals  in  the  second  degree,  are  those  who  are  present 
aiding  and  abetting  at  the  commission  of  the  crime.  They  are 
generally  termed  aiders  and  abettors,  and  sometimes  accomplices, 
but  the  latter  appellation  will  not  serve  as  a  term  of  definition, 
as  it  includes  pll  the  particeps  criminisj  whether  they  are  consid- 
ered in  strict  legal  propriety  as  principals  in  the  first  or  second 
degree,  or  merely  as  accessories  before  or  after  the  fact^ 

The  distinction  between  principals  in  the  first  and  principals 
in  the  second  degree,  appears  to  have  been  unknown  to  the 
ancient  writers  upon  the  criminal  law,  who  considered  the  per^ 
sons  present  aiding  and  abetting,  in  no  other  light  than  as  acces- 
sories at  the  fact,  but  as  such  accessories  they  were  not  liable  to 
be  brought  to  trial  till  the  principal  ofiTender  should  be  convicted 
or  outlawed ;  a  rule  productive  of  much  mischief,  as  the  course 
of  justice  was  frequently  arrested  by  the  death  or  escape  of  the 
principal,  or  from  his  remaining  unknown  or  concealed,  and  with 
a  view  to  obviate  this  mischief,  the  judges  by  degrees  adopted  a 
different  rule,  and  at  length  it  became  settled  law,  that  all  those 
who  are  present  aiding  and  abetting  when  a  felony  is  committed, 
are  principals  in  the  second  degree.'  For  a  felony  may  be  com- 
mitted  by  a  person  constructively  present,  though  not  actually 
present ;  but  to  be  constructively  present  he  must  be  of  the  party, 
and  do  some  act  in  execution  of  the  common  design,  or  be  near 
enough  to  the  scene  of  operation  to  assist  in  carrying  it  out,  or 
to  aid  those  who  are  immediately  engaged  in  it  to  escape,  should 
necessity  require.' 

So  to  constitute  principals  in  the  second  degree,  three  requisites 
must  combine ;  t?iet/  musC  be  present,  aiding  and  assistinffi  and 
with  a  felonious  intention  to  the  crimed 

(a)  They  must  be  present,  and  this  presence  may  be  either 
actual  or  constructive. 

*  I  Boss.  OD  Or.,  26;  Fost.,  341. 

*  J  Ram.  on  Or.  26;  I  Leach,  66;  Fost.  428;  Ross,  ft  By., 314-363;  1  Ohit . 
Or.  L.,  256 ;  Matt.  Dig.,  4 ;  1  Arch.  Or.  PI.,  4. 

*  Wizwm  V.  People,  5  Park.,  119. 

*  I  Arch.  Or.  PI.,  §  12,  note;  1  Hale,  43^-439-446;  Fost.,  349-^50;  1  Ohit. 
Or.  L.,  256 ;  R.  V.  Soare  et  B.  v.  Dayis,  Buss,  ft  B.,  99-29-113 ;  Leach,  360. 
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It  is  not  necessary  that  the  presence  should  be  a  strict  actual, 
immediate  presence,  such  a  presence  as  would  make  the  party  an 
eye  or  ear  witness  of  what  passes,  but  it  may  be  a  constructiye 
presence,  such  as  being  near  and  ready  to  render  assistance  if 
necessary,  or  the  occasion  should  arise ;  that  is  such  contiguity 
as  will  enable  the  party  to  render  assistance  in  the  main  design.^ 

With  regard  to  what  will  constitute  such  a  presence  as  to 
render  a  man  a  principal  in  the  second  degree,  it  is  said  by  Mr. 
Justice  FosTEB,  that  if  several  persons  set  out  together,  or  in 
several  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each 
takes  the  part  assigned  him,  some  to  commit  the  act,  others  to 
watch  at  proper  distances  to  prevent  a  surprise,  or  to  favor,  if 
need  be;  the  escape  of  those  who  are  immediately  engaged,  they 
are  all,  provided  the  act  be  committed,  in  the  eye  of  the  law, 
present  at  it.' 

Thus,  where  A  waits  under  a  window  while  B  steals  articles  in 
the  house,  which  he  throws  through  the  window  to  A,  the  latter 
is  a  principal  in  the  offence.^ 

The  party  must  also  be  so  near  as  to  be  able  to  assist  in  the 
crime.  Thus  going  towards  the  place  where  the  felony  is  to  be 
committed,  in  order  to  assist  in  carrying  off  the  property,  and 
assisting  accordingly,  will  not  make  the  party  a  principal,  if  he 
was  at  such  a  distance  at  the  time  as  not  to  be  able  to  assist  in 
taking  it ;  for  where  the  prisoner  and  A  went  to  steal  two  horses, 
and  left  the  prisoner  half  a  mile  from  the  place  where  the  horses 
were,  and  brought  the  horses  to  him,  and  both  rode  away  with 
them,  upon  a  case  reserved,  the  judges  thought  the  prisoner  an 
accessory  only,  and  not  a  principal,  because  he  was  not  present 
at  the  original  taking.^ 

It  is  not  essential  that  the  party  should  be  present  during  the 
whole  of  the  commission  of  the  offence.  Thus,  if  several  execute 
distinct  parts  of  a  forged  instrument,  in  pursuance  of  a  common 
design,  they  are  all  principals,  though  they  are  not  together 

^  Ros.  Or.  Ey.,  6th  ed.,  168;  1  Russ.  on  Gr.,  26. 

*  Foster,  350 ;  Ros.  Gr.  £y.,  6th  ed.,  168;  1  Russ.  on  Gr.,  26. 

'     •  Rex  V,  Owen,  East.  T.,  1825 ;  1  Moody,  96.    Vide  9  Pick.,  496-516 ;  4 
Granch.,  492;  1  Russ.  on  Gr.,  26;  Ros.  Or.  Ev.,  168;  Fost.,  347;  1  Devy,  207. 

*  1  Russ.  on  Gr.  28 ;  Rez  v.  Kelley,  Russ.  &  Ry.,  421.    Vide  6  Pick.,  496. 
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^hen  it  is  completed,  and  this  is  so  even  where  each  does  not 
know  by  whom  the  other  parts  are  executed.^ 

So  also,  where  two  persons  with  their  umbrella  screened  a 
third  while  he  was  breaking  into  a  dwelling  house  in  the  day 
time,  and  then  went  away  and  were  not  seen  near  the  place  while 
the  third  party  was  committing  a  larceny  in  the  house.' 

(i)  Mere  presence  is  not  enough  to  constitute  a  party  a  prin- 
cipal in  the  second  degree;  but  there  must  be  some  participation. 
It  must  be  shown,  either  that  the  party  did  the  act  (when  he 
would  be  principal  in  the  first 'degree),  or  that  he  was  present 
when  it  was  done,  and  did  some  act  at  the  time  in  aid,  which 
shows  that  he  was  present  aiding  and  assisting,  or  that  he  was 
of  the  same  party  in  the  same  pursuit,  and  under  the  same 
expectation  of  mutual  support  and  defence  with  those  who  com- 
mitted the  crime  ;^  for  it  is  necessary  that  the  party  should  say 
or  do  something,  showing,  his  consent  to  the  felonious  purpose, 
and  contributing  to  its  execution;  or  else  that  he  should  come 
with  others  with  intent  to  do  the  mischief,  though  only  one  does 
it*  So,  therefore,  if  two  persons  are  fighting  and  a  third  comes 
by  and  looks  on  but  assists  neither,  he  is  not  guilty  of  homicide 
in  any  degree  in  case  one  of  them  be  killed;^  and  in  all  cases 
where  there  is  no  common  purpose,  a  person  who  is  merely  pre- 
sent at  a  murder,  but  neither  takes  any  part  in  it  nor  endeavors 
to  prevent  it,  nor  apprehends  the  murderer,  nor  raises  hue  and 
cry  after  him,  although  such  behavior  is  highly  reprehensible, 
it  will  not,  of  itself,  render  him  a  principal.^ 

But  this  aid  and  participation  need  not  amount  to  more  than 
watching  to  prevent  a  surprise  to  his  companions,  or  remaining 
at  a  convenient  distance  to  favor  their  escape,  or  being  in  a  situa- 
tion to  render  assistance  if  necessary,  the  knowledge  of  which 
would  be  calculated  to  inspire  confidence  in  his  comrades.  ^ 

'  Rex.  V.  Bing^ey,  R.  &  R.,  446 ;  R.  v.  Kirkwood,  R.  &  M.,  304 ;  R.  v.  Dftde, 
Id.,  307. 

'  R.  V.  Jordan,  7  0.  &  P.,  432. 

«  1  Rubs,  on  Gr.,  27;  R.  v.  Borthwick,  Dougl.,  207;  1  Hale,  439;  Foster,  350; 
9  Ire.  440. 

*  3  Vash.  0.  0.,  223;  1  Wis.  Rep.,  159;  1  Hale,  439,  440;  Foster,  350;  9 
IredeU,440. 

"  I  Hale,  439. 

•  Post.,  350. 

^  Ck>m.  0.  Knapp,  9  Peck,  496;  5  Porter,  32;  Russ.  &  Ry.,  305. 
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(c)  There  should  be  a  felonious  intention  to  the  felony,  for  a 
mere  participation  in  the  act  without  a  felonious  participation  in 
the  design,  will  not  be  sufficient.^ 

The  purpose  must  be  unlawfal,  for  if  the  original  intention 
was  lawful  and  prosecuted  by  lawful  means,  and  opposition  is 
made  by  others,  and  one  of  the  opposing  party  is  killed  in  the 
struggle,  in  that  case  the  person  actually  killing  may  be  guilty 
of  murder  or  manslaughter,  as  circumstancas  may  yaiy  the  case; 
but  the  other  persons  who  are  present  and  do  not  actually  aid 
and  abet,  are  not  guilty  as  principals  in  the  second  degree,  for 
they  assembled  for  another  purpose  which  was  lawful,  and  con- 
sequently the  guilt  of  the  person  actually  killing  cannot,  by  any 
fiction  of  law,  be  carried  against  them  beyond  their  original 
intention.' 

So,  also,  if  a  master  assault  another  with  malice  prepense,  and 
the  servant  ignorant  of  his  master's  felonious  design,  take  part 
with  him  and  kill  the  other,  it  is  manslaughter  in  the  servant,  and 
murder  in  the  master.^ 

SECTION  m. 

OF  ACCESSOBIES   BEFOBE  THE  FACT. 

An  accessory  is  he  who  is  not  the  chief  actor  in  the  offence, 
nor  present  at  its  performance,  but  is  in  some  way  concerned 
therein  either  before  or  after  the  fact  committed,^  and  absence  is 
indispensably  necessary  to  constitute  one  an  accessory,  for  if  he 
be  actually  or  consfructively  present  when  the  felony  is  commit- 
ted, he  is  an  aider  and  abettor,  and  not  an  accessory  before  the 
fect.« 

An  accessory  before  the  fact,  is  he  who  being  absent  at  the  time 
of  the  offence  committed,  yet  doth  procure,  counsel,  command  or 
abet  another  to  conunit  a  felony.  And  it  seems  that  those  who 
by  hire,  command,  counsel  or  conspiracy,  and  those  who  by  show- 
ing an  express  liking,  approbation  or  assent  to  another's  felonious 

>  1  East.  P.  0.y  257;  B.  v.  Plumer,  Kel.,  109. 

•  1  Arch.  Or.  PL,  12,  notes;  Foat.,  364,  365;  2  Hawk.  P.  0.,  ch.  29,  §  9. 

•  1  Hale,  466. 

•  4  Blac.  Com.,  35. 

•  1  Hale's  P.  C,  615;  1  Leach,  616;  1  East.  P.  C,  352;  4  Blac.  Com.,  36-37; 
15  Qeo.  Bep.,  346. 
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design  of  committing  a  felony,  abet  and  encourage  him  to  commit 
it,  bat  are  so  far  absent  when  he  actually  commits  it  that  he  could 
not  be  encouraged  by  the  hopes  of  any  immediate  help  or  assist- 
ance from  them,  are  accessories  before  the  fact.^ 

It  makes  no  difference  if  there  be  some  variance  in  time,  place, 
manner  or  other  circumstance,  between  the  advice  or  command 
and  the  execution  of  the  felony,  if  it  be  afterwards  conunitted 
the  same  in  substance  with  that  counselled  or  commanded  ;  as 
where  a  person  advises  a  man  to  kill  another  in  the  day,  and  he 
kills  him  in  the  night ;  or  to  kill  him  in  the  fields,  and  he  kills 
him  in  the  town ;  or  to  poison  him,  and  he  stabs  or  shoots  him ; 
in  all  these  cases  he  is  as  much  an  accessory  as  if  his  advice  or 
command  had  been  strictly  pursued.^ 

But  if  the  execution  of  the  felony  vary  in  substance  from  the 
advice  or  command,  as  if  a  man  advise  another  to  kill  A,  and  he 
kills  B ;  or  to  bum  the  house  of  A,  and  he  bums  the  house  of 
B ;  or  to  steal  an  ox,  and  he  steals  a  horse ;  or  to  steal  a  partic- 
ular horse,  and  he  steals  another ;  or  to  commit  a  felony  of  one 
kind,  and  he  commits  another  of  quite  a  different  nature ;  in  these 
and  the  like  cases,  the  party  who  advised  and  commanded,  Ac, 
cannot  be  deemed  an  accessory  before  the  fact  to  the  felony  actu- 
ally committed.' 

In  cases  where  the  principal  goes  beyond  the  terms  of  the 
solicitation,  yet,  if  in  the  event,  the  felony  committed  was  a 
probable  consequence  of  what  wtis  ordered  or  advised,  the  per- 
son giving  such  orders  or  advice  will  be  an  accessory  to  that 
felony.* 

As  if  A  advise  B  to  rob  C,  and  in  robbing  him  B  kills  him, 
either  upon  resistance  made  or  to  conceal  the  fact,  or  if  A  solicit 
B  to  bum  the  house  of  C,  and  B  does  it  accordingly,  and  the 
flames  takmg  hold  of  the  house  of  D,  that  likewise  is  burnt.  In 
these  cases  A  is  accessory  to  B  both  in  the  murder  of  C  and  in 
the  burning  of  the  house  of  D,  for  the  events,  though  possibly 
falling  out  beyond  his  original  intenty)n,  were  in  the  ordinary 

*  1  BusB.  on  Cr.,  30;  1  Hale,  615 ;  Hawk.  P.  C,  cL  29,  §  16;  4  Blic.  Com., 
37 ;  I  Leach,  515.    Vide  Car.  &  M.,  215. 

*  I  Aich.  Cr.  PL,  14 ;  2  Hawk.,  ch.  29,  §  20. 

*  1  Aich.  Cr.  PI.,  15 ;  2  Hawk.,  ch.  29,  §  21;  Fort.,  369;  1  Hale,  617;  1 
Baas,  on  Cr.,  35. 

*  1  Boas,  on  Cr.,  35. 
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course  of  things  the  probable  consequences  of  what  B  did  under 
the  influence  and  at  the  instigation  of  A.^ 

Difficult  questions  have  sometimes  arisen  where  the  principal, 
by  mistake,  commits  a  different  crime  from  that  to  which  he  was 
solicited  by  the  accessory.  Mr.  Justice  Fosteb  proposed  the 
following  crUeria,  as  explaining  the  groimds  upon  which  the 
several  cases  falling  under  this  head  will  be  found  to  turn:  "Did 
the  principal  commit  the  felony  he  stands  changed  with,  under 
the  influence  of  the  flagitious  advice,  and  was  the  event  in  the 
ordinary  course  of  things  a  probable  consequence  of  that  felony, 
or  did  he,  following  the  suggestions  of  his  own  wicked  heart, 
willfully  and  knowingly  conunit  a  felony  of  another  kind,  or 
upon  a  different  subject.2  But  where  the  principal  willfully 
commits  a  different  crime  from  that  whjph  he  is  advised  or  com- 
manded to  conunit,  the  party  counseling  him  will  not,  as  above 
stated,  be  guilty  as  an  accessory. 

It  is  not  necessary,  in  order  to  constitute  the  offence  of  acces- 
sory, that  there  should  be  any  direct  communication  between 
him  and  the  principal;  the  procurement  may  be  through  the 
intervention  of  an  agent.^  And  if  managed  through  an  agent  it 
is  not  necessary  that  the  principal  should  be  named  by  the  acces- 
sory, for  if  the  latter  desire  the  agent  to  procure  some  person  to 
commit  the  offence  without  naming  him,  and  the  agent  accordingly 
procure  a  person,  wholly  unknown  to  the  accessory,  to  commit 
it,  it  will  be  sufficient  to  constitute  the  offence  of  accessory 
before  the  fact.^ 

Thus,  if  A  bid  his  servant  to  hire  somebody,  no  matter  whom, 
to  murder  B,  and  furnish  him  with  money  for  that  purpose,  and 
the  servant  procure  C,  a  person  whom  A  never  saw  or  heard  of, 
to  do  it;  A  who  is  manifestly  the  first  mover  and  contriver  of 
the  murder,  is  an  accessory  before  the  fact.^ 

Mr.  Stabsxe  says:  Upon  the  subject  of  the  degree  of  incite- 
ment and  the  force  of  persuasion  used,  no  rule  is  laid  down;  that 
it  was  sufficient  to  effectuate  the  evil  purpose,  was  proved  by  the 
result;  on  principle  it  seems  that  any  degree  of  direct  incite- 
ment, with  the  actual  intent  to  procure  the  consummation  of  the 

*  Fost.,  370;  Plow,  475;  1  Russ.  on  Cr.,  35. 

*  1  Russ.  on  Or.,  36;  Fost.,  372. 

*  R.  V.  Cooper,  5  Car.  &  P.,  534. 

*  1  Aich.  Cr.  PL,  16;  6  C.  &  P.,  534. 

*  Fost.,  125,  121. 
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illegal  object,  is  sufficient  to  constitute  the  guilt  of  the  accessory, 
and,  therefore,  that  it  is  unnecessary  to  show  that  the  crime  was 
effected  in  consequence  of  such  incitement,  and  that  it  would  be 
no  defence  to  show  that  the  offence  would  have  been  committed, 
although  the  incitement  had  never  taken  place.^ 

If  an  accessory  repents,  and,  before  the  execution  of  the  offence, 
countermands  the  principal,  yet  the  principal  proceeds  in  the    '  / 
execution  thereof,  the  procurer  is  not  an  accessory,  for  his  consent 
does  not  continue.' 

He  who  barely  conceals  a  felony  which  he  knows  to  be  intended, 
is  not  an  accessory  before  the  fact  f  neither  will  the  use  of  words 
that  amoimt  to  a  bare  permission,  make  an  accessory.  As  if  A 
says,  that  he  will  kill  J.  S.,  and  B  says,  *'  you  may  do  your 
pleasure,  for  me."* 

It  has  been  held  in  this  State  that  an  accessory  before  the  fact 
to  a  murder  is  guilty  of  murder.^ 

Although  an  accessory  before  the  fact,  upon  conviction,  is  liable  v^ 
to  be  punished  as  the  principal  in  the  first  degree,  yet  the  dis-  ^ 
tinction  between  principals  and  accessories,  is  not  one  of  form      * 
merely,  but  is  material,  and  founded  on  principle,  and  relates  to 
the  regularity  of  criminal  proceedings;    and,   therefore,   one 
indicted  as  principal,  cannot  be  convicted  on  testimony  showing 
him  to  have  been  only  accessory  before  the  fact.^ 


SECTION  IV. 

OF  ACGESSOBIES  AFTEB  THE  FACT. 

An  accessory  after  the  fact  says  Lord  Haijb,  is  where  a  person 
knowing  the  felony  to  be  committed  by  another,  receives,  relieves, 
comforts  or  assists  the  felon,^  whether  he  be  a  principal  or  an 
accessory  before  the  fact.® 

By  our  Eevised  Statutes,  it  is  provided,  that  every  person  who 

2  Stark.  £y.,  8,  2d  ed. 

1  Hale,  617;  1  Buss,  on  Gr.,  35. 

1  Hale  616 ;  2  Hawk.  P.  C,  ch.  29,  §  23. 

1  Ross,  on  Gr.  31 ;  Hawk.  P.  G.,  ch.  29,  §  16. 

Peo.  V.  Mosher,  4  Wend.  229.  . 

Peo.  V.  Katz,  23  How.,  93. 

1  Hale's  P.  G.,  618 ;  2  Bla.  Gom.,  38. 

2  Hawk.,  ch.  29,  §  1 ;  3  P.  Wms.,  475. 
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shall  be  convicted  of  having  concealed  any  offender  after  the 
commission  of  any  felony,  or  having  given  such  offender  any 
other  aid,  knowing  that  he  has  committed  a  felony,  with  intent, 
and  in  order  that  he  may  avoid  or  escape  firom  arrest  or  trial, 
conviction  or  punishment,  and  no  others,  shall  be  deemed  an 
accessoiy  after  the  fact.^ 

In  order,  therefore,  to  constitute  one  an  accessory  after  the 
fact,  these  three  things  are  requisite.  The  felony  must  be  com- 
pleted— he  must  know  that  the  felon  is  guilty,  and  he  must 
conceal  or  give  the  offender  other  aid,  with  the  intent  that  may 
avoid  or  escape  arrest,  trial,  conviction  or  punishment. 

(a)  The  felony  must  be  complete  at  the  time  of  the  assistance 
given,  as  if  one  woimded  another  mortally,  and  after  the  wound 
given,  but  before  death  ensued,  a  person  assisted  or  removed  the 
delinquent,  this  did  not  at  common  law  ihake  him  an  accessory 
to  the  homicide,  for  till  death  ensued,  there  was  no  felony 
committed.' 

(b)  He  must  also  know  that  the  felon  is  guilty,  for  a  man  can- 
not be  rendered  guilty  as  an  accessory  after  the  fact,  without 
having  notice,  either  express  or  implied,  of  the  principal  having 
committed  a  felony.^ 

(c)  With  regard  to  the  acts  which  will  render  a  inan  guilty  as 
an  accessory  after  the  fact,  it  is  laid  down  that  generally  any 
assistance  whatever  given  to  a  person  known  to  be  a  felon,  in 
order  to  hinder  his  being  apprehended  or  tried,  or  suffering  the 
punishment  to  which  he  is  condemned,  is  sufficient  for  this  pur- 
pose ;  as  where  a  person  assists  him  with  a  horse  to  ride  away 
with,  or  with  money  or  victuals  to  support  him  in  his  escape ;  or 
where  one  harbors  and  conceals  in  his  house  a  felon  under  pursuit, 
in  consequence  of  which  his  pursuers  cannot  find  him ;  and  much 
more  where  the  party  harbors  a  felon,  and  the  pursuers  dare  not 
take  him.^ 

So  also,  a  man  who  employs  another  person  to  harbor  the  prin- 
ciple, may  be  convicted  as  an  accessory  after  the  fact,  although 
he  himself  did  no  act  to  relieve  or  assist  the  principal.^    And  in 

*  2  R.  S.,  699,  §  7. 

*  1  Ros.  Or.  Ev.,  173 ;  2  Hawk.  P.  0.,  ch.  29,  §  36 ;  4  Bla.  Com.,  38. 

*  2  Haw.  P.  C,  ch.  29,  §  83 ;  2  R.  S.,  699,  §  7. 

*  1  Ros.  Or.  Ev.  173 ;  2  Hawk.  P.  0.,  ch.  29,  §  26 ;  R. «.  Lee,  6  0.  &  P.,  536. 

*  R.  V.  Jarvis,  2  Moo.  &  R.,  40. 
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the  same  maimer  conveying  instruments  to  a  felon  to  enable  him 
to  break  jail,  or  to  bribe  the  jailer  to  let  him  escape,  makes  the 
paHy  an  accessory.^ 

But  in  order  to  support  a  charge  of  receiving,  harboring,  com- 
forting, assisting  and  mamtaining  a  felon,  there  must  be  some  act 
proved  to  have  been  done  to  assist  the  felon  pei'sonally  ;  it  is  not 
enough  to  prove  possession  of  various  sums  of  money  derived 
from  the  disposal  of  the  property  stolen,*  nor  will  a  mere  omis- 
sion, as  not  arresting  the  felon,  make  the  party  an  accessory  after 
the  fact.' 

The  books  agree  that  a  man  maybe  an  accessory  after  the  fact, 
by  receiving  one  who  was  an  accessory  before  the  fact,  as  well  as 
by  receiving  a  principal,^  and  it  has  been  held  that  a  man  may 
make  himself  an  accessory  after  the  fact  to  a  larceny  of  his  own 
goods,  or  to  a  robbery  on  himself,  by  harboring  or  concealing 
the  thief,  or  assisting  in  his  escape.^ 

Our  statute  is  silent  upon  the  question  of  the  exemption  of  a 
femt  ccnett  from  punishment  as  an  accessory  after  the  fact,  in 
cases  where  the  principal  offender  is  her  husband,  but  it  is  con- 
sidered that  the  common  law  rule  upon  that  subject  yet  remains 
in  force,  for  the  common  law  had  such  a  regard  to  the  duty,  love 
and  tenderness  which  a  wife  owes  to  her  husband,  that  it  did  not 
make  her  an  accessory  to  felony  by  any  receipt  whatever  which 
she  might  give  him,  considering  that  she  ought  not  to  discover  her 
husband,^  but  this  exception  did  not  extend  any  further,  for  a 
husband  may  be  indicted  as  an  accessory  after  the  fact  to  his 
wife,  a  brother  to  a  brother,  a  master  to  a  servant,  or  a  servant 
to  a  master.^ 

*  4  Blac.  Com.,  38. 

*  B.  V.  Chappie,  9  C.  &  P.,  355. 

*  1  Hale's  P.  C,  619. 

*  1  Bnss.  on  Cr.  37 :  B.  v.  Jarvis,  2  M.  &  Bob.,  40. 

*  1  BusB.  on  Cr.,  37 ;  Fost.,  123. 

*  1  Bum.  on  Cr.,  38 ;  2  Hawk.,  ch.  29,  §  34;  1  Hale,  621. 

*  1  Arch.  Cr.  PI.,  18;;  2  Hawk.,  ch.  29,  §  34;  1  Hale,  621. 
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SECTION  V. 

OF  FE1EL80NS  ATTEMFTING  TO  OOMMTT  OFE'ENCES  AND  SOUGTllNG 
OTHERS  TO  ATTEMPT  THE  COMMISSION  OF  THEM,  IN  GASES  WHEBE 
THE  OFFENCE  IS  NOT  FEKFETBATED. 

We  have,  in  treating  of  accessories  before  the  fact,  considered 
those  cases  where  a  person  counsels  or  incites  another  to  commit 
a  felony,  which  the  other  afterwards  commits,  and  in  treating  of 
principals  the  cases  considered  have  been  those  where  the  offence 
was  also  actually  committed;  but  there  are  still  another  class  of 
cases  where  the  party  incited  does  not  afterwards  commit  the 
offence,  or  where  the  party  attempts  to  commit  a  particular 
offence,  but  does  not  succeed  in  so  doing. 

A  mere  solicitation  to  commit  felony  is  an  offence,  whether  it  be 
actually  committed  or  not.^  Our  statutes  contain  several  provisions 
in  relation  to  persons  advising  others  to  commit  offences,  which 
will  be  noticed  hereafter;  and  there  is  also  a  provision  providing 
for  the  punishment  of  persons  who  shall  attempt  to  commit  an 
offence  prohibited  by  law,  and  in  such  attempt  shall  do  anything 
towards  the  commission  of  such  offence,  but  shall  fail  in  the  per- 
petration thereof,  or  shall  be  prevented  or  intercepted  in  exe- 
cuting the  same.2 

And,  by  the  laws  of  1862,'  persons  found  anhed  with  danger- 
ous or  offensive  weapons  or  instruments,  with  intent  to  commit 
felony,  or  found  by  night  having  in  their  possession  any  pick- 
lock, crow,  key,  bit,  jack,  jimmy,  nippers,  pick,  bettey,  or  other 
implements  of  burglary  with  like  intent,  or  being  found  in  any 
dwelling  house,  building  or  place,  where  personal  property  shall 
be,  with  intent  to  commit  any  larceny  or  felony  therein,  imder 
such  circumstances  as  shall  not  amount  to  an  attempt  to  commit 
felony,  are  to  be  deemed  guilty  of  a  misdemeanor,  and  if  such 
offence  be  committed  after  a  previous  conviction,  either  for 
felony,  petit  larceny  or  such  misdemeanor  as  aforesaid,  the  party 
offending  is  guilty  of  felony.* 

•  Peo.  V,  Bush,  4  HiU,  135;  R.  v.  Higgina,  2  East.,  5;  1  Arch.  Or.  PL,  20. 

•  2  R.  S.,  698,  §  3. 

•  Oh.  374,  p.  627. 
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CHAPTER  III. 

OF  THB  SJSVBRAL  JUDICIAL  OFFIOEHS  AKD  COURTS  POSSESSING  CRIMINAL 

JURISDICTION  IN  THB  STATB  OF  NBW  TORE. 

GwatKBAL  Rkxasss. 
Section   L—Ov  Coukts  or  Spbcul  Sessions. 

n. — SpXCIAL  SXSSIOICS  IN  THX  CITT  AND  COUNTT  OV  NsW  YoBX. 

m.— Special  Sessions  in  the  cttt  op  Bsookltn. 
IV.— Special  Sessions  in  the  citt  or  Albany. 
V. — Special  Sessions  in  Utica. 
yi.~SpECiAL  Sessions  in  Osweoo. 
vn.o-SpEciAL  Sessions  in  the  covntt  or  Monroe. 
VIII.— Special  Sessions  in  Elmira. 
IX.O-SPBCXAL  Sessions  in  Hvdson. 

X. — Special  Sessions  in  Tbot  and  the  coxtntt  or  Rbnsselasb. 
XI.— Special  Sessions  in  the  village  or  Lansinoburoh. 
Xn.<— Special  Sessions  in  Williamsburoh. 
Xlil.— Special  Sessions  in  Poijohkeepsie. 

XIV Special  Sessions  in  the  towns  or  Watertown  and  Watbryliet. 

XV.— Special  Sessions  in  Rochester  and  the  villaob  or  Saratooa  Sprinos. 
XVI. — Courts  or  Sessions.  • 

XVII.— CiTT  CovRT  or  Brooklyn. 
XVni.— Superior  Court  or  the  citt  or  BurrALO. 
XIX— Recorder's  Court  or  the  citt  or  Oswbcm. 
XX — Recorder's  Court  or  thr  citt  or  Utica. 

XXI.— Court  or  General  Sessions  in  the  citt  and  countt  or  New  York. 
XXII.— Courts  or  Oter  and  Tbruiner. 
XXIII.— The  Supbeme  Court. 
XXIV.— Tkb  Court  or  Appbals. 

It  is  not  intended  in  this  chapter  to  review  all  the  provisions 
of  the  statute  applicable  to  courts  of  limited  or  special  jurisdic- 
tion. In  many  of  the  cities  and  villages  of  the  State  there  are 
recorder's  courts  and  courts  of  special  sessions,  having  a  local 
jurisdiction  only,  and  the  particular  provisions  of  the  statute 
relative  to  the  duties  of  the  district  attorney,  and  of  the  clerks, 
sheriff,  and  other  officers  of  these  courts,  together  with  the  man- 
ner .  of  summoning  and  empanneling  juries,  taking  and  con- 
tinuing recognizances  and  other  matters,  depending  upon  statu* 
tory  enactment  made  applicable  to  these  courts  alone,  and  in 
many  instances  differing  in  each  court,  can  best  be  observed  by 
consulting  the  several  acts  of  the  legislature  organizing  these 
courts,  and  conferring  their  authority  and  power  upon  them.  It 
is  designed  here  to  take  only  a  cursory  glance  of  the  several 
judicial  officers  and  courts  in  the  State  possessing  criminal  juris- 
diction. 


80  CRIMINAL  PRAOnOlL 

Justices  of  the  Supreme  Court,  judges  of  the  Superior  Court 
of  law,  of  the  city  and  county  of  New  York,  judges  of  county 
courts,  mayors,  recorders,  and  aldermen  of  cities;  the  justices  of 
the  justices'  court,  and  police  justices  in  the  city  of  New  York, 
and  justices  of  the  peace  and  police  justices  appointed  for  any 
city,  or  elected  in  any  town,  have  authority  to  issue  process  upon 
complaint  for  the  arrest  and  detention  of  offenders,  to  examine 
into  the  circumstances  of  the  case,  to  conmiit  them  for  trial  or 
let  them  to  bail.^ 

These  yarious  duties  and  powers  of  the  above  mentioned 
officers,  in  this  respect,  will  be  treated  of  fully  hereafker.2  The 
same  officers  have  also  authority  to  cause  to  be  kept  all  laws  for 
the  preservation  of  the  public  peace,  and  in  the  execution  of 
that  power  to  require  persons  to  give  security  to  keep  the  peace.^ 
They  have  also  power  to  issue  search  warrants  for  property  that 
has  been  stolen  or  embezzled,  in  the  cases  provided  by  statute.^ 

Justices  of  the  peace  have  also  certain  summary  powers  and 
authority  given  to  them  by  statute,  in  relation  to  disorderly 
persons  and  other  minor  offences,  and,  in  some  instances,  the 
authority  given  by  statute  to  summarily  convict  and  punish  by 
fine  or  imprisonment  for  minor  offences,  without  the  intervention 
of  a  jury,  is  extended  to  the  mayor,  recorder^  and  aldermen  of 
cities.  The  particular  Instances  in  which  this  power  is  to  be 
exercised,  and  the  method  of  proceeding  thereon,  will  be  spoken 
of  in  a  subsequent  chapter.^ 

SECTION  L 

OF  0OUBT8  OF  SPEOIAL  SESSIONS. 

In  some  of  the  cities  and  villages  of  the  State,  there  are 
special  acts  in  relation  to  the  organization  and  jurisdiction  of 
courts  of  special  sessions,  which  will  be  noticed  hereafter.  In 
other  parts  of  the  State,  the  law  upon  thia  subject  is  uniform. 

The  courts  of  special  sessions  are  the  lowest  criminal  courts 


'  2  R.  S.>  706,  §  1,  e^  8iq. 

•  Vnmt    mum 


*  Post,  page. 


'  roBi,  page. 

*  2  R.  S.,  704,  §  1 ;  post,  page. 

«  2  R.  S.,  746,  §  32;  post,  page. 

*  Post,  uaee- 
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in  the  State— they  were  fonnerly  held  by  three  justioes  of  the 
peace  of  the  county,  or  by  two  such  justices  and  one  judge  of 
the  comity  courts,  but  by  an  act  to  reduce  town  officers  and  town 
and  county  expenses,  it  was  provided  that  courts  of  special 
sessions  shall  be  held  by  a  single  magistrate  then  authorized  to 
ait  as  a  member  of  a  court  of  special  sessions;  and,  further,  that 
all  offences  then  triable  before  such  courts,  might  thereafter  be 
tried  before  such  single  magistrate,  with  or  without  a  jury,  at 
the  election  of  the  prisoner,  and  all  the  provisions  of  law  then 
^applicable  to  the  powers,  duties  and  proceedings  of  such  courts, 
were  made  applicable  to  such  magistrate,  and  the  proceedings 
before  him.^ 

Courts  of  special  sessions  are  usually  held  by  a  justice  of  the 
peace,  except  in  those  cities  and  villages  of  the  State  where 
special  legislation  is  made  applicable  to  these  courts.  The 
recorders  of  the  several  cities  in  this  State,  are  given  by  statute 
the  same  power  in  relation  to  the  trial  of  criminals,  as  are  given 
in  this  respect  to  a  judge  of  the  county  court.2 

Courts  of  special  sessions  except  in  the  city  and  county  of 
New  York,  and  the  city  of  Albany,  have  power  to  hear  and 
determine  charges  for  crime  arising  within  their  respective 
counties  as  follows: 

1.  All  cases  of  petit  larceny  charged  as  a  first  oflence.' 

2.  Cases  of  assault  and  battery  not  charged  to  have  been 
committed  riotously,  or  upon  any  public  officer  in  the  execution 
of  his  duties. 

3.  Charges  for  poisoning,  killing,  maiming,  wounding  or 
cruelly  beating  animals. 

4.  Charges  for  racing  animalfl  within  one  mile  of  the  place 
where  any  court  is  held. 

5.  Charges  for  committing  any  willful  trespass,  or  for  sever- 
ing any  produce  or  article  from  the  freehold,  not  amounting  to 
grand  larceny. 

6.  Charges  for  sellrog  poisonous  substances  not  labeled,  as 
required  by  law. 

7.  Charges  for  maliciously  removing,  altering,  defacing  or 
cutting  down  monuments  or  marked  trees. 

'  2  R.  S.,  224,  §  4rLaws  1845,  ch.  180,  §  15. 
'  Laws  1840,  ch.  243 ;  2  R.  S.,  714,  §  23. 
'  2  Cow.,  815 ;  1  Cow.,  151. 
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8.  Charges  for  maliciously,  breaking,  destroying  or  removing 
mile-stones,  mile-boards  or  guide-boards,  or  altering  or  defacing 
any  inscription  thereon. 

9.  Qiarges  for  willfuly  or  maliciously  destroying  any  public 
or  toll-bridge,  or  any  turnpike  gate. 

10.  Charges  against  any  person  who  shal^l  be  intoxicated  while 
engaged  in  running  any  locomotive  engine  upon  any  railroad,  or 
while  acting  as  conductor  of  a  car  or  train  of  cars  on  any  such 
railroad. 

11.  Charges  for  setting  up  or  drawing  unauthorized  lotteries, 
and  for  printing  or  publishing  an  account  of  any  such  illegal  lot- 
tery, game  or  device,  and  for  selling  or  procuring  lottery  tickets 
to  be  sold,  and  for  offering  for  sale  or  distribution,  any  property 
depending  upon  any  lottery,  and  for  selling  any  chances  in  any 
lottery  contrary  to  the  provisions  of  article  fourth,  chapter  twen- 
tieth, part  first,  title  eight,  of  the  fourth  edition  of  the  Bevised 
Statutes. 

12.  All  charges  for  running,  trotting  or  pacing  horses,  or  any 
other  animals. 

13.  All  offences  against  the  laws  relating  to  excise,  and  the  reg- 
ulation of  taverns  and  groceries. 

14.  Charges  for  voting  more  than  once  at  the  same  election,  or 
procuring  illegal  votes. 

15.  Charges  for  making  or  vending  any  slung  shot,  or  any  sim- 
ilar weapon. 

16.  Charges  for  unlawfully  disclosing  the  fact  of  any  indict- 
ment being  found. 

17.  Charges  for  unlawfully  bringing  to,  or  carrying  letters 
from,  any  State  prison. 

18.  Charges  for  unlawfully,  willfully  or  maliciously  destroy- 
ing or  injuring  any  mill-dam,  or  embankment  necessary  for  the 
support  of  such  dam. 

19.  Charges  for  unlawfully,  intentionally  or  willfully  injuring 
any  telegraph  wire,  post,  pier,  abutment,  materials  or  property 
belonging  to  any  line  of  telegi*aph. 

20.  Charges  for  unlawfully,  Imowingly  and  willfully  counter- 
feiting any  representation,  likeness,  similitude  or  copy  of  the  pri- 
vate  stamp,  wrapper  or  label  of  any  mechanic  or  manufacturer. 

21.  Charges  for  malicious  trespass  on  lands,  trees  or  timber, 
or  injuring  any  fruit,  or  ornamental  or  shade  tree. 
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22.  Charges  for  maliciously  or  willfiilly  breaking  or  lowering 
any  canal  walls,  or  wantonly  opening  any  lock  gate,  or  destroy- 
ing any  bridge,  or  otherwise  unlawfully  injuring  such  canal  or 
bridge. 

23.  Chaises  for  unlawfully  counterfeiting  or  defacing  marks 
onpackages. 

24.  Charges  for  unlawfully  and  negligently  setting  fire  to 
wood  or  fallow  land,  or  allowing  the  same  to  extend  to  lands  of 
others,  or  unlawfully  refusing  to  extinguish  any  fire. 

25.  Charges  for  imlawfuUy  cutting  out,  altering  or  defacing 
any  mark  on  any  logs,  timber,  wood  or  plank,  floating  in  any  of 
the  waters  of  this  State,  or  lying  on  the  banks  or  shores  of  any 
such  waters,  or  at  any  saw-mills,  or  any  islands,  where  the  same 
may  have  drifted.^ 

26.  Charges  for  offences  against  the  provisions  of  chapter  573, 
of  laws  of  1853,  and  the  act  amendatory  thereof ,  chapter  222, 
laws  of  1865,  for  the  prevention  of  wanton  and  malicious  mis- 
chief.* 

The  statute  above  referred  to,  further  provides  that  courts  of 
Special  Sessions,  except  in  the  city  and  county  of  New  York  and 
city  of  Albany,  shall,  in  the  first  instance,  have  exclusive  jurisdic- 
tion to  hear  and  determine  charges  for  crimes  and  offences  within 
their  respective  counties,  in  the  following  cases  : 

1.  Charges  against  any  persons  driving  any  carriages  upon  any 
turnpike  road  or  highway  in  this  State,  for  running  or  permitting 
their  horses  to  run. 

2.  Charges  for  racing,  running  or  testing  the  speed  of  any 
horse  or  other  animals,  within  one  mile  of  the  place  where  any 
court  shall  be  sitting. 

3.  Charges  for  cruelty  to  animals,  contrary  to  law. 

4.  Charges  for  cheating  at  games. 

5.  Charges  for  winning  or  losing  at  any  game  or  play,  or  by 
any  bet,  twenty-five  dollars  within  twenty-four  hours. « 

6.  Charges  for  selling  liquor  in  any  court  house  contrary  to 
law,  and  for  selling  liquor  in  jails  contrary  to  law.' 

'  2  R.  S.,  711,  §  1 ;  Laws  1857,  ch,  769,  §  1. 

*  Laws  1866,  ch.  467.    See  5  Park.,  185. 

•  2  R.  S.,  711,  §  2;  Laws  1857,  ch.  769,  §  2. 

C.  p.— 3. 
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Courts  of  special  sessions  have  jurisdiction  to  hear  and  deter- 
mine charges  for  misdemeanors  committed  within  their  respective 
counties,  in  violation  of  the  statutes,  prohibiting  the  selling  or 
fidving  to  Indians  residin^r  in  their  counties,  of  spirituous  liquors 

non-imprisonment  act,  where  property  of  the  value  of  fifty  dol- 
lars or  less  is  removed  from  the  county,  to  prevent  its  being 
levied  upon,  or  is  secreted,  assigned,  conveyed,  or  otherwise  dis^ 
posed  of,  with  intent  to  defraud  creditors,  or  to  prevent  the  pay- 
ment of  debts;  for  the  person  removing  and  the  person  receiving 
the  property  with  such  intent,  such  cases  are  guilty  of  a  misde- 
meanor, and  may  be  tried  in  a  court  of  special  ses8ions.2 

They  have  also  jurisdiction  to  tiy  for  misdemeanors,  in  remov- 
ing oysters  from  oyster  beds.^ 

Upon  a  complaint  against  a  person  for  being  a  disorderly  per- 
son, the  magistrate  cannot  proceed  to  organize  a  court  of  special 
sessions,  and,  on  conviction,  punish  the  accused  by  fine  and 
imprisonment.^ 


Most  of  the  special  acts  confering  jurisdiction  upon  the  courts 
of  special  sessions  in  particular  localities,  were  passed  prior  to 
the  act  of  1857,  above  cited,  which  conferred  general  powers  of 
jurisdiction  upon  the  courts  of  Special  Sessions  in  the  State,  except 
in  the  city  and  county  of  New  Yprk  and  the  city  of  Albany,  but 
a  synopsis  of  the  jurisdiction  of  those  courts  in  particular  local- 
ities is  hereafter  given.  In  several  of  the  cases  where  local  juris- 
diction is  given,  the  acts  of  the  Legislature  also  provide  that 
those  courts  shall  have  jurisdiction  to  hear  and  determine  the 
complaints,  whether  the  prisoner  shall  request  to  be  tried  or 
not.  Under  the  decisions  in  the  Court  of  Appeals,  the  special 
legislation  upon  this  subject,  requiring  the  defendant  to  be 
tried  in  a  C!ourt  of  Special  Sessions,  and  in  efiect  denying  him 
the  right  to  give  bail  to  appear  before  a  tribunal  where  a  common 
law  jury  of  twelve  men  could  bb  ^blbtained,  is  unconstitutional 

*  2  R.  S.,  711;  Laws  1849,  cb.'420. 
■  Laws  1830,  ch.  300,  §  26. 

'  Laws  1866,  ch.  753,  §  2,  toL  2,  p.  1635. 

*  Peo.  V.  Carroll,  3  Park.,  73. 
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and  void,  on  the  ground  that  the  party  aocosed  is  thereby  deprived 
of  the  right  of  trial  by  jury,  guaranteed  by  the  constitution.^ 

Justice  Parker,  after  reviewing  the  history  of  the  court  of 
Special  Sessions  since  its  first  organization,  and  conunentingupon 
its  powers  and  jurisdiction,  held,  that  a  provision  denying  to  a 
person  arrested  in  this  court  the  right  to  give  bail,  and  compel- 
ling him  to  be  tried  by  the  magistrate  as  a  Court  of  Special  Ses- 
sions, would  be  unconstitutional  and  void,  and  that  the  right  to 
this  election  on  the  part  of  the  accused  even  in  the  smallest 
offences  triable  in  a  court  of  Special  Sessions,  has  always  existed 
in  this  State,  and  existed  in  full  force  and  unimpaired  at  the  time 
of  the  adoption  of  the  present  constitution.* 


SECTION  n. 

SPECIAL  SESSIONS  IN  THE  CTTT  AND  00UNT7  OF  NEW  YORK. 

This  court  was  formerly  held  by  any  three  of  the  police 
justices  of  said  city  and  county,  who  were  to  set  alternately, 
except  that  one  of  their  number  might  be  selected  to  preside,' 
but  by  the  act  of  1865,*  it  is  now  held  by  the  two  police  justices, 
elected  respectively  in  the  Second  and  Sixth  Judicial  Districts 
of  said  city  and  county,  and  the  said  justices  now  exclusively 
possess  and  exercise  all  the  powers  heretofore  possessed  and 
exercised  by  the  said  Court  of  Special  Sessions  as  the  said  court 
was  theretofore  organized  and  held.^  In  case  of  the  sickness, 
absence  or  disability  of  either  of  the  said  two  police  justices, 
it  is  lawful  for  the  other  to  hold  the  court^ 

The  New  York  General  Term,  in  a  case  brought  before  them 
upon  appeal  from  this  court,  said  : 

We  tlunk  there  is  no  authority  for  one  justice  to  hold  a  court 
of  Special  Sessions,  except  in  the  case  stated  in  the  act.  The 
provision  allowing  one  justice  to  hold  the  court  in  the  absence 
of  the  other,  must  be  construed  as  providing  for  an  absence  from 

'  Peo.  V.  Tonjbee,  2  Park.'  Cr.  R.,  490. 

*  Peo.  V.  Kennedy,  2  Park.  Cr.  R.,  312. 

*  Laws  1858,  ch.  282,  §  8,  p.  442. 

*  Laws  1865,  ch.,  563,  §  1,  p.  1132. 
•Id. 

*  Id.  §  4.  Vide,  Laws  1860,  ch.  508,  §  6,  p.  1007. 
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the  city.  It  never  can  be  sanctioned  that  the  law  which  requires 
two  justices  to  hold  a  court  can  be  evaded  by  allowing  one  jus- 
tice to  absent  himself  from  the  court  and  yet  remain  in  the  city, 
able  to  discharge  the  duties  of  his  office.  The  law  requires  both 
justices  to  hold  the  court,  wliile  in  the  city,  able  to  discharge 
their  duties,  and  the  record  should  show,  if  the  two  justices  are 
not  present,  the  absence  from  the  city,  or  such  other  cause  as  is 
provided  in  law  for  the  court  being  held  by  one  justice.^  It  has 
a  clerk  and  a  deputy  clerk,^  and  has  power  to  hear,  punish 
and  determine,  according  to  law,  all  complaints  for  misdemeanors, 
and  possesses  exclusive  jurisdiction  thereof,  unless  the  said  court  of 
Special  Sessions  shall  order  any  such  complaint  to  be  sent  to  the 
Court  of  General  Sessions,  and  unless  the  accused  when  arrested 
and  brought  before  the  committing  magistrate  shall  elect  to  have 
his  case  heard  and  determined  by  the  court  of  General  Sessions, 
in  and  for  the  city  and  county  of  New  TorkJ  This  court  also 
has  power  by  warrant,  issued  in  the  name  of  any  of  the  justices 
authorized  to  hold  said  court,  and  signed  by  the  clerk  thereof, 
and  entered  in  the  minutes,  to  enforce  its  judgments  and  orders, 
to  bring  before  said  court  all  accused  persons  for  trial  or  judg- 
ment in  all  cases  in  which  they  have  jurisdiction,  to  issue  sub- 
pcBueas  for  the  attendance  of  witnesses,  attachments  for  contempt 
and  other  process  necessary  for  the  proper  conduct  of  said  court, 
the  same  to  be  tested  in  like  manner,  and  signed  by  said  clerk 
and  subpcBueas  issued  for  the  attendance  of  witnesses  in  said 
court,  shall  be  served  by  some  proper  person  or  persons  under 
the  direction  of  the  clerk  thereof.^  It  is  the  duty  of  the  clerk  of 
this  court  or  his  deputy  to  enter  all  the  proceedings  of  said  court, 
and  the  sentences  on  all  convictions  had  therein,  in  full,  in  a 
book  of  minutes,  to  be  by  him  kept  for  that  purpose,  to  admin- 
ister the  oath  or  affirmation  required  by  law  to  be  administered 
in  said  court,  to  issue  all  subpoeneas  for  witnesses  on  the  part  of 
the  people,  to  furnish,  when  required,  the  necessary  blanks  for 
witnesses  on  the  part  of  the  defence;  and  whenever  sentence  shall 
be  pronoimced  upon  any  person  convicted  of  any  offence  in  said 
Court  of  Special  Sessions,  the  clerk  thereof  shall,  as  soon  as  may 

'  Case  of  Joseph  Lynn,  reported  in  New  York  World. 

•  Id.  §  1 ;  Id.  §  3. 

'  Uws  1856,  ch.  337,  §  5. 

•  Laws  1859,  ch.  491,  §  2,  p.  1129. 
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be,  make  out  and  deliver  to  the  sheriff  of  the  said  city  and  coun- 
ty, or  his  deputy,  a  transcript  of  the  entry  of  such  conviction  in 
the  minutes  of  the  said  court,  and  of  the  sentence  thereupon,  duly 
certified  by  the  said  clerk,  which  shall  be  sufficient  authority  to 
such  sheriff  or  deputy  to  execute  such  sentence,  and  he  shall  exe- 
cute the  same  accordingly.^  All  fines  imposed  by  said  court  are 
to  be  received  by  the  clerk  thereof,  who  is  to  return  the  same 
monthly,  under  oath,  to  the  Chamberlain  of  the  city.*  Transcripts 
of  convictions  had  in  this  court  are  not  required  to  be  certified 
by  the  magistrates  holding  said  court  or  to  be  filed  ;  but  a  duly 
certified  copy  of  any  such  conviction  made  by  the  clerk  •f  said 
court  is  evidence  in  all  courts  and  places  of  the  facts  therein  con- 
tained.' 

SECTION  nL 

SPECIAL  SESSIONS  IN  THE   GITr  OF  BBOOKLTN. 

Either  of  the  justices  of  the  peace,  or  the  police  justices  of  the 
city  of  Brooklyn,  has  power  to  hold  a  Court  of  Special  Sessions 
alone,  and  has  jurisdiction,  also,  other  than  that  heretofore  given 
them  to  try  any  person  arrested  in  said  county,  who  may  be 
brought  before  them,  or  either  of  them,  charged  with  an  affray, 
riot,  malicious  mischief,  or  cruelty  committed  to  any  animal, 
committed  within  said  county ;  and  in  all  cases  which  are  triable 
in  such  Court  of  Special  Sessions,  the  party  accused  shall  not  be 
required  to  give  bail  to  appear  at  any  other  court  of  criminal 
jurisdiction,  unless  the  city  judge  of  said  city,  the  county  judge 
of  said  county,  or  a  justice  of  the  Supreme  Court,  shall  certify 
that  the  charge  is  one  that  ought  to  be  tried  in  some  other  crimi- 
nal court ;  and  no  justice  of  the  peace,  other  than  the  police  jus- 
tice and  the  justices  elected  in  the  city  of  Brooklyn,  shall  have 
or  exercise  any  civil  or  criminal  jurisdiction  in  said  city.^ 

'  2  R.  S.  224,  §§  7,  8;  Uws  1858,  ch.  282,  §§  2,  3. 

»  Id.  §9;  Id.  §4. 

•  Id.  §16;  Id.  §5. 

«  2  B.  S.,  224,  §  39 ;  Uws  1849,  ch.  125,  §  33 ;  amended  1850«  ch.  102,  §  16. 
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SECTION  IV. 

SFEGtAL   8B8SIQI78   IN  THE  OEIT   OF  ALBANT. 

There  is  to  be  held  in  the  City  Hall,  of  the  city  of  Albany,  on 
Tuesday  of  each  week,  by  the  recorder  of  said  city,  or  in  case  of 
his  absence  or  inability,  by  the  county  judge  of  the  city  and 
county  of  Albany,  together  with  one  or  more  of  the  justices  of 
the  peace  of  said  city,  to  be  associated  with  such  recorder  or 
judge,  a  Court  of  Special  Sessions,  which  shall  have  power  to 
hear  %pd  determine  all  cases  of  petit  larceny  charged  as  a  first 
offence,  and  all  misdemeanors,  not  being  infamous  crimes  ;  and 
which  may  be  held  and  continued  for  such  length  of  time  as  said 
court  shall  deem  proper.^ 

The  various  special  provisions  of  the  statute  applicable  to  this 
court,  will  be  found  in  the  third  volume  of  the  fifth  edition  of 
the  Revised  Statutes,  page  871,  &c.  (2  B.  S.,  224,  §  15),  and  in 
the  Laws  of  1849,  chapter  150,  and  1851,  chapter  481 ;  Laws  of 
1852,  chapter  265  ;  Laws  of  1855,  chapter  256. 

SECTION  V. 

8VB0UL  SESSIONS  IN  UTICA. 

All  courts  of  Special  Sessions  in  said  city,  imder  the  Eevised 
Statutes,  were  to  be  held  by  the  recorder  and  two  aldermen  of  the 
city,  who  were  to  be  notified  to  attend  said  court  by  the  recorder ; 
and  said  court  was  invested  with  all  the  authority  devolved  upon 
courts  of  special  sessions  for  the  trial,  conviction  and  punishment 
of  offences,  and  in  the  summoning  of  jurors  for  such  trial.  The 
recorder  was  also  invested  with  all  the  authority  possessed  by 
any  justice  of  the  peace  in  hearing  complaints,  issuing  process, 
causing  arrests,  compelling  the  attendance  of  witnesses,  taking 
examinations  and  recognizances,  letting  to  bail,  binding  over  and 
committing  in  criminal  cases. 

By  the  Bevised  Statutes,  it  was  also  provided  thdt  if  the 
recorder  was  absent  or  unable  to  attend,  on  the  return  of  any 
warrant  issued  pursuant  to  the  act  creating  the  court,  in  such 
case  any  judge  of  the  county  courts  of  said  county  (of  Oneida), 

'  2  R.  S.,  224,  §  15;  Laws  1849,  ch.  150,  §  1. 
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or  the  mayor  of  the  city,  might  perform  any  of  the  powers  vested 
in  said  recorder  for  the  examination,  trial  and  pmiishment  of  the 
defendant  arrested  on  said  warrant ;  and  it  was  made  the  duty 
of  the  aldermen  of  said  city  to  attend  such  court  of  Special  Ses- 
sions when  notified  to  do  so  by  the  said  recorder,  judge  or  mayor 
in  the  cases  provided  for  by  the  act.^ 

By  a  subsequent  act,  it  was  provided  that  no  justice  of  the 
peace  of  the  dty  of  Utica  shaU  take  any  examination  or  recogni- 
zance,  let  to  bail,  issue  subpcBuas,  or  commit  to  prison  in  any 
criminal  case,  and  that  the  recorder  of  the  city  should  have  exclu* 
sive  jurisdiction  of  complaints  and  proceedings  under  the  acts 
concerning  beggars,  vagrants,  disorderly  persons  and  offenders 
against  the  provisions  of  the  excise  law  of  1857,  arising  in  the 
city ;  bui  in  the  absence  of  the  recorder  from  the  city,  or  in  ease 
of  a  vacancy  in  tiie  ofSce,  or  of  his  inability  to  perform  the  duties 
of  his  office,  the  justices  of  the  peace  in  said  city  were  authorized 
to  exercise  jurisdiction  in  all  the  cases  mentioned  above.* 

SECTION  VI. 

SPECIAL  SESSIONS  DT  OSWEGO. 

The  Becorder  of  Oswego,  as  Police  Justice,  in  addition  to  his 
other  powers,  has  all  the  powers  of  justices  of  the  peace  in  crim- 
inal matters  and  proceedings,  and  while  holding  courts  of  Special 
Sessions,  in  addition  to,  and  including  the  cases  now  specified, 
has  power,  and  it  is  his  duty  to  try,  unless  for  good  cause  shown, 
he  shall  order  the  same  to  be  put  over,  the  following  offences 
committed  within  his  jurisdiction :  All  cases  of  malicious  mis* 
chief  or  injury,  all  offences  against  public  decency,  selling 
unwholesome  provisions,  cheats,  breaches  of  the  peace,  cruelty 
to  animals,  disobeying  the  conmiands  of  officers  to  render  assist- 
ance in  criminal  cases,  violating  the  laws  and  ordinances  relating 
to  health  applicable  to  said  city,  obstructing  officers  in  the  dis- 
charge of  their  duties,  adulterating  distilled  spirits,  cheating  at 
play,  winning  or  losing  twenty-five  dollars  within  twenty-four 
hours,  not  delivering  marked  property,  driver  of  carriage  run- 
ning his  horses,  defacing  marks  or  putting  false  marks  on  float- 

«  2  R.  S.,  224,  §40;  Laws  1844,  ch.  319,  §6;  Id.  1845,  ch.  180,  §15. 
*  LawB  1861,  ch.  4,  §§  1,  2,  p.  11. 


40  OBIMINAL  PRAOnOE. 

ing  timber,  all  offences  against  the  laws  and  ordinances  relating 
to  excise  and  the  regulation  of  taverns  and  groceries  applicable 
to  said  city,  all  cases  of  drunkenness,  ail  violations  against  the 
laws  and  ordinances  of  the  city  of  Oswego,  when  such  violation 
is  a  misdemeanor,  and  all  attempts  to  commit  any  of  the  offences 
herein  named  or  referred  to,  when  such  attempt  shall  be  a  misde- 
meanor.^ 


SECTION  vn. 

SFBGLAL  SESSIONS  IN  THE  OOUNTY  OF  MONBDE. 

Courts  of  Special  Sessions  in  the  county  of  Monroe,  in  addi- 
tion to  the  powers  vested  in  said  courts  by  the  first  and  second 
sections  of  chapter  seven  hundred  and  sixty-nine  of  the  laws  of 
eighteen  hundred  and  fifty-seven,*  has  exclusive  jurisdiction 
to  hear,  try  and  determine  charges  for  crimes  and  offences 
hereafter  mentioned,  arising  within  said  county,  provided,  how- 
ever, that  the  accused  in  such  cases  shall  have  the  right  to  demand 
a  trial  by  jury,  and  the  proceedings  and  conviction  of  any  such 
court  may  be  removed  by  writ  of  certiorari  to  the  Court  of  Ses- 
sions of  the  county,  as  is  now  provided  by  law : 

1.  AU  cases  of  petit  larceny  not  charged  as  a  second  otknce. 

2.  Cases  of  assault  and  battery  not  charged  to  have  been  com- 
mitted riotously,  or  upon  any  public  officer. 

3.  Cases  of  intoxication  arising  under  the  seventeenth  section 
of  an  act  entitled,  ^'  an  act  to  suppress  intemperance,  and  to  reg- 
ulate the  sale  of  intoxicating  liquors,"  passed  April  sixteenth, 
eighteen  hundred  and  fifty-seven*^ 

SECTION  vin. 

SPECIAL  SESSIONS  IN  ELBORA. 

The  recorder  of  Elmira,  except  in  the*case  of  his  absence  from 
the  city,  or  inability  ftx>m  sickness  or  other  cause  to  act,  has 
jurisdiction,  exclusive  of  any  justice  of  the  peace  or  other  offi- 

'  2  R.  S.,  224,  §  41;  Laws  1849,  ch.  134,  §  2. 
•  Ante,  p.  31;  2  R.  S.,  711,  §§  1,  2. 
'  Uws  1860,  ch.  57,  §  1. 
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cer  in  said  city,  except  the  mayor  and  judges  of  courts  of 
record,  to  issue  all  criminal  process,  and  all  process  other  than 
in  ciyil  actions,  which  a  single  justice  or  two  justices  of  the  peace 
in  towns  are  empowered  or  directed  by  law  to  issue ;  to  hear  all 
complaints  and  conduct  all  examinations  in  criminal  cases ;  to 
hold  Courts  of  Special  Sessions,  with  all  the  power  and  jurisdic- 
tion of  such  courts,  as  regulated  by  statute  ;  to  tiy,  convict  and 
sentence  all  persons  who  may  be  guilty  of  any  offences  which  are 
triable  by  courts  of  Special  Sessions ;  and  to  commit  for  trial  all 
-peraoBB  who  shall  be  guilty  of  felonies  not  triable  in  such  courts.^ 


SECTION  IX. 

SPECIAL  SESSIONS  IN  HUDSON. 

■ 

The  police  justice  of  this  city  has  authority  to  exercise  all  the 
powers  and  discharge  all  the  duties,  and  is  subject  to  all  the  pro- 
visions of  law  conferred  or  imposed  upon  or  applicable  to  justices 
of  the  peace  in  criminal  cases  in  the  several  towns  of  this  State.* 


SECnON  X. 

SPECIAL  SESSIONS  IN  TBOY. 

• 

In  this  city,  one  of  the  justices  of  the  Justices'  Court  therein  is 
selected  by  the  common  council  as  police  justice,  who  has  autho- 
rity, subject  to  the  provisions  of  the  statute,  to  hear  and  deter- 
mine charges  for  crime  and  offences  within  the  said  city,  in  the 
cases  enumerated  in  section  first,  article  first,  title  third,  chapter 
second  of  the  fourth  part  of  the  Revised  Statutes  f  and  also  on 
complaints  and  charges  against  any  person  for  the  commission  of 
any  of  the  acts  or  offences  designated  in  the  first  section  of  title 
fifth,  chapter  twentieth  of  the  first  part  of  the  Eevised  Statutes ; 
and  upon  conviction  of  any  such  offender,  it  has  power  to  pimish, 
by  fine  not  exceeding  fifty  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  both  such  fine  and 

>  Laws  1864,  ch.  139,  p.  295. 

'  2  R.  S.,  224,  §  190;  Laws  1854,  ch.  179 ;  amended  1857,  ch.  559. 

'  Ante,  page  31 ;  2  R.  S.,  711,  §§  1,  2. 
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« 

imprisonment  of  disorderly  persons.*  When  any  person  charged 
with  any  such  offence  as  is  above  specified  shall  be  brought  before 
the  said  police  justice,  or  any  other  justice  of  said  court  designated 
to  act  in  his  place,  it  shall  be  his  duty  forthwith  to  hear,  try  and 
determine  such  complaint  or  prosecution,  according  to  the  provir 
sions  of  article  first,  title  third,  chapter  second  of  the  fourth  part 
of  the  Beyised  Statutes,  whether  the  persons  charged  with  such 
offence  request  to  be  tried  or  not,  and  no  other  court  or  magis- 
trate has  jurisdiction  to  try  such  person  for  such  offence ;  and 
before  entering  upon  cruch  trial,  such  justice  may,  in  his  discre- 
tion, adjourn  the  hearing  or  trial  thereof  from  time  to  time,  for  a 
period  not  exceeding  fifteen  days,  imless  upon  good  cause  shown, 
such  justice  may  deem  a  longer  time  necessary  for  the  purpose  of 
procuring  material  testimony,  either  on  the  part  of  the  people  or 
the  accused,  which  time  shall  not  exceed  ninety  days  ;  and  said 
justice  may  commit  the  accused  to  jail  imtil  such  day,  or  suffer 
such  accused  to  go  at  large,  upon  his  or  her  executing  to 
the  mayor,  recorder,  aldermen  and  commonalty  of  said  city,  and 
filing  with  said  justice  a  bond,  to  be  approved  by  him,  in  the 
penalty  of  not  exceeding  three  hundred  dollars,  conditioned  for 
the  personal  appearance  of  such  accused  before  such  justice  on 
the  day  to  which  said  hearing  or  trial  shall  be  adjourned,  and 
that  he  will  not  depart  therefrom  without  leave  of  the  court.* 

CotJNTT  OP  Hensselaeb. — When. any  persou  charged  with  any 
offence  specified  in  article  first,  title  third,  chapter  second  of  the 
fourth  part  of  the  Revised  Statutes  f  or  with  the  commission  of 
the  acts  or  offences  eniunerated  in  section  first,  title  fifth,  chapter 
twentieth  of  part  first  of  the  Revised  Statutes,  of  disorderly 
persons,  Ac. ;  or  with  being  guilty  of  malicious  mischief,  when  the 
damage  charged  to  have  been  done  shall  be  less  than  twenty-five 
dollars  ;  or  with  vagrancy ;  or  with  indecently  exposing  their  per- 
son ;  or  by  tumultuous  or  riotous  conduct;  disturbing  the  public 
peace ;  or  with  fighting,  or  being  engaged  in  any  affi^y ;  or  with 
being  intoxicated,  under  such  circumstances  as  to  amount  to  a 
violation  of  public  decency,  shall  be  brought  before  any  justice 
of  the  peace  of  the  county  of  Eensselear,  such  justice  shall,  upon 
the  conviction  of  such  offender,  have  power  to  punish  him  by 

'  2  R.  S.,  224,  §  224 ;  Laws  1849,  ch.  340,  §  3. 
•  2  R.  S.,  §§  224,  226 ;  Laws  1849,  ch.  340,  §  5. 
■  Ante,  page  31 ;  2  R.  S.,  711,  §§  1,  2. 
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fine  not  exceeding  fifty  dollars,  or  by  imprisonment  in  the  county 
jail  of  said  county,  at  hard  labor,  for  a  term  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment ;  and  all  persons 
who  shall  abandon  their  wives  or  children,  without  adequate 
means  of  support,  or  shall  neglect  or  refuse  to  support  them 
according  to  their  ability,  are  to  be  deemed  disorderly  persons, 
within  the  meaning  of  the  Kevised  Statutes,  for  the  purposes  of 
trial  and  punishment,  as  above  prescribed.^  The  provisions  of 
the  statute  above  referred  io,  in  relation  to  the  Police  Court  of  the 
city  of  Troy,  are  also  made  applicable  to  Courts  of  Special  Ses- 
sions held  by  justices  of  the  peace  in  the  county  of  Rensselaer,  so 
far  as  trying  the  prisoner,  whether  requested  by  him  or  not,  and 
in  relation  to  the  adjournment  of  the  trial  and  taking  bail,  except 
the  bond  is  not  to  exceed  one  himdred  dollars,  and  is  to  be  exe- 
cuted to  the  people  of  the  State  of  New  York,  and  the  period  of 
adjournment  for  procuring  testimony  is  not  to  exceed  twenty 
days,* 

SECTION  XI. 

SFBGIAL  SESSIONS  IN  THE  VHJiAGS  OF  LANSINGBUBGH. 

The  above  mentioned  provisions  in  regard  to  the  county  of 
Bensselaer,  are  modified  so  far  as  regards  the  village  of  Lansing- 
burgh,  in  said  county,  as  follows  :  The  police  justices  of  said 
village  have  jurisdiction  and  authority  to  hear,  try  and  deter, 
mine,  in  the  manner  now  provided  by  law,  all  complaints  and 
charges  for  criminal  ofiences,  in  the  cases  enumerated  in  section 
first,  article  first,  title  third,  chapter  second,  of  the  fourth  part 
the  revised  statutes,  except  that  bail  shall  not  be  taken  in  such 
cases  to  the  next  criminal  court  of  the  county;  but  it  shall  be  the 
duty  of  justice,  before  whom  the  complaint  shall  be  made,  to 
proceed  with  the  trial  of  the  person  charged  with  the  offence, 
whether  such  trial  be  requested  or  not,  within  twenty-four  hours 
after  such  person  shall  be  brought  before  him,  unless  upon  good 
cause  shown  such  police  justice,  may  deem  a  longer  time  neces- 
sary for'procurii^  material  testimony,  in  which  case  the  bearing 
or  trial  may  be  further  postponed  for  a  period  not  exceeding 
fifteen  days.' 

«  Lawg  1855,  ch.  290,  §§  1,  2.  *  Id.,  §  3. 

*  Laws  1864,  ch.  204,  p.  415. 


44  CRIMINAL  PRACTICE 

SECTION  xn. 

&PECUL  SBSfflOMB  IN  WHJL 


The  Police  Justice  of  this  city  is  authorized  to  try  all  criminal 
cases  as'  a  court  of  special  sessions,  that  might  formerly  be  tried 
at  a  court  of  special  sessions  in  the  town  of  Williamsburgh.^ 

SECTION  xm. 

SPECIAL  SESSIONS  IN  POlKmKEEFSIE. 

The  Recorder  of  the  village  of  Poughkeepsie  has  exclusive 
jurisdiction,  as  a  court  of  Special  Sessions,  to  try  all  criminal  mat- 
ters.* 

SECTION  XIV. 

SPECIAL  SESSIONS  IN  THE  TOWNS  OF  WATEBTOWN  AND  WATEBVLIET. 

The  towns  of  Watertown,  in  the  county  of  Jefferson,  and  of 
Watervliet,  in  the  county  of  Albany  have  each  of  them  also  special 
provisions  of  the  statute  applicable  to  these  towns  respectively,  in 
relation  to  courts  of  Special  Sessions  held  therein.^  The  act  reg- 
ulating the  police  of  the  town  of  Watervliet,  so  far  as  it  takes  away 
from  a  person  charged  with  an  offence,  the  right  to  give  bail  for 
his  appearance  at  the  next  criminal  court  having  jurisdiction,  is  an 
infringement  of  the  right  of  trial  by  jury,  and  is  unconstitutional 
and  void.^ 

SECTION  XV. 

SPEGIAL  SESSIONS  IN  BOOHESTEB  AND  THE  VILLAGB  OF  BARATOOA 

SPRINGS. 

There  are  also  special  statutory  enactments  applicable  to  the 
city  of  Bochester  and  village  of  Saratoga  Springs,  in  regard  to 

'  Laws  1851,  ch.  91 
'  Laws  1840,  ch.  86. 

*  Laws  1855,  ch.  354 ;  Laws  1854,  ch.  118 ;  5th  ed.  R.  S.,  toI.  3,  p.  1002. 

*  Peo.  o.  Carrol,  3  Park.  22;  Laws  1850,  210. 
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the  courts  of  Special  Sessions  to  be  held  in  each  of  those  places 
respectively.^ 

SECTION  XVI. 

OOUBTS  OF  SESSION]^. 

It  is  provided  by  the  Constitution  of  this  State  that  the  county 
judge,  with  two  justices  of  the  peace,  to  be  designated  according 
to  law,  may  hold  Courts  of  Sessions  with  such  criminal  jurisdiction 
as  the  Legislature  shall  prescribe,  and  perform  such  other  duties 
as  may  be  required  by  law.*  The  method  and  manner  of  electing 
the  Justices  of  Sessions  above  named,  is  pointed  out  by  the 
Bevised  Statutes.^  They  are  chosen  from  two  of  the  justices  of 
the  peace  ef  the  county.  When  one  of  the  members  of  a  Court 
of  Sessions  is  absent,  or  is,  by  interest  or  otherwise,  disqualified 
from  acting  in  a  particular  cause,  or  proceeding  it  is  the  duty  of 
the  county  judge  to  designate  some  other  justice  of  the  peace  of 
the  county  to  supply  the  vacancy,  and  who  shall  compose  a 
member  of  the  court  during  the  hearing,  trial  and  determination 
of  such  cause  or  proceeding.^  And  in  case  both  the  designated 
justices  fail  to  attend,  the  county  judge  may  supply  both  vacan- 
cies.* 

Courts  of  Sessions  except  in  the  city  and  county  of  New  York, 
are  held  in  the  respective  counties  at  such  time  as  the  county 
judge  of  the  co^ty  shall,  by  order,  designate  ;  and  the  county 
judge  shall  in  such  order  designate  at  which  terms  of  the  Ses- 
sions a  grand  or  petit  jury,  or  both,  or  neither,  shall  be  required 
to  attend,  and  no  grand  or  petit  jury  shall  be  required  to  be 
drawn  or  summoned  to  attend  any  term  of  the  Court  of  Sessions 
which  shall  be  designated  by  the  county  judge  to  be  held  with- 
out such  jury  ;  the  above  mentioned  order  is  to  be  published  in  a 
newspaper  printed  in  the  county  for  four  successive  weeks  previous 
to  the  time  of  holding  the  first  term  of  said  court  under  such 
order.^ 

>  Laws  1844,  p.  161,  ch.  145;  Laws  1845,  ch.  294,  §  3. 
»  Const.  N.  Y.,  Art.  6,  §  14. 

•  2  R.  S.,  204,  §  11. 

*  Baldwin  v.  McArthur,  17  Barb.,  414.    Tide,  Id.  410 ;  Laws  1861,  ch.  96,  § 
2,  p.  172.  X 

*  Cyphers  ©.  Peo.,  31  N.  Y.,  373, 5  Park.  660. 

•  2  R.  S.,  208,  §  1 ;  Laws  1851,  ch.  444. 
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Since  the  passage  of  the  above  act,  a  Court  of  Sessions  cannot 
be  held  except  in  pursuance  of  a  previous  order  of  a  county 
judge,  made  under  the  authority  of  that  act,  and  in  conformity 
therewith,  designating  the  times  for  the  purpose,  and  published 
as  therein  directed  ;  and  when  an  indictment  was  found  at  a  tenn 
not  legally  appointed,  and  a  plea  in  abatement  setting  up  such 
illegality,  was  interposed  and  overruled  by  the  Court  of  Sessions 
on  demurrer,  the  case  having  been  removed  into  the  Superior 
Court  by  certiorari,  the  conviction  was  reversed,  and  the  pro- 
ceedings of  the  Sessions  ^ere  quashed.^ 

But  the  omission  of  a  county  judge  to  designate  in  an  order 
for  terms  of  the  Court  of  Sessions,  any  terms  to  be  held  without 
a  jury,  does  not  render  the  court  null,  or  deprive  it  of  power  to 
empanel  a  grand  jury,^ 

The  Judiciary  Act^  declares  that  the  Courts  of  Sessions  of  the 
respective  counties  organized  by  said  act,  shall  possess  the  same 
powers  and  exercise  the  same  jurisdiction  in  their  respective 
counties  as  were  then  possessed  and  exercised  by  the  Courts  of 
General  Sessions  of  the  Peace,  so  flEtr  as  the  same  were  consistent 
with  the  constitution  and  the  provisions  of  said  act,  and  all  laws 
relating  to  the  said  Courts  of  General  Sessions  of  the  Peace,  the 
jurisdiction,  powers  and  duties  of  said  courts,  the  proceedings 
therein  and  the  officers  thereof,  and  their  powers  and  duties  were 
made  applicable  to  the  Courts  of  Sessions  organized  by  said  act, 
their  powers  and  duties,  the  proceedings  therein,  the  officers 
thereof,  and  their  powers  and  duties,  so  far  the  %ame  could  be  so 
applied,  and  are  consistent  with  the  constitution  and  provisions 
of  said  act. 

Every  Court  of  Sessions  has  power : 

1.  To  inquire,  by  the  oaths  of  good  and  lawful  men  of  the 
county,  of  all  crimes  and  misdemeanors  committed  or  triable  iu 
such  county. 

2.  To  hear,  determine  and  punish,  according  to  law,  all  crimes 
and  misdemeanors  not  punishable  with  death,  or  by  imprison- 
ment in  the  State  prison  for  life. 

3.  To  hear  and  determine  all  appeals  from  any  order  of  jus- 

'  Peo.  V.  Moneghan,  1  Park.,  570. 

•  Cyphers  v.  Peo.,  31  N.  Y.,  373 ;  5  Park.,  666. 

•  Lavs  1847,  ch.  280,  p.  332. 
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tioes  of  the  peace,  under  the  laws  respecting  the  support  of  bas- 
tards. 

4.  To  examine  into  the  circumstances  of  persons  committed  to 
prison  as  parents  of  bastards,  and  to  discharge  them  in  the  cases 
provided  by  law. 

5.  To  hear  and  determine  the  complaints  which  shall  be  made 
to  such  court,  under  the  laws  respecting  masters'  apprentices 
and  servants. 

6.  To  review  the  convictions  of  disorderly  persons  actually 
imprisoned,  and  to  execute  the  powers  conferred,  and  duties 
imposed,  by  law  in  relation  to  such  persons. 

7.  To  continue  or  discharge  the  recognizances  and  bonds  of 
persons  bound  to  keep  the  peace,  or  to  be  of  good  behavior,  or 
both ;  and  to  inquire  into  and  determine  the  complaints  on  which 
the  same  were  founded. 

8.  To  compel  the  relatives  of  poor  persons,  and  committees  of 
the  estates  of  lunatics,  to  support  such  persons  and  lunatics  in 
the  eases  and  in  the  manner  prescribed  by  law. 

9.  To  exercise  the  powers  conferred  by  law  in  relation  to  the 
estates  of  persons  absconding  and  leaving  their  families  charga- 
ble  to  the  public. 

10.  To  let  to  bail  persons  indicted  in  the  said  court  for  any 
crime  or  misdemeanor  triable  therein,  as  provided  by  law. 

11.  'To  discharge  persons  who  shall  have  remained  in  prison 
without  being  indicted,  or  without  being  tried,  in  the  cases  pre- 
scribed by  law. 

12.  To  execute  such  other  powers  and  duties  as  may  be  con- 
ferred and  imposed  by  the  laws  of  this  State.^ 

They  have  no  power  to  arraign  a  defendant  and  receive  a  plea 
to  an  indictment  for  murder.* 

Neither  has  a  Court  of  Sessions  power  to  direct  a  nolle  prosequi 
to  be  entered  on  an  indictment  pending  therein  for  an  ofEence  not 
triable  in  that  court.^ 

During  the  term  for  which  any  Court  of  Sessions  may  be  held 
by  law,  any  judge  of  the  County  Courts  may  open  and  hold  such 

*  2  R.  S.,  209,  §  5. 

*  People  o.  McCranej,  21  How.,  149.' 
'  People  V.  Porter,  4  Park.,  524. 
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« 

sessions  for  the  purpose  of  taking  recc%nizances  firom  parties  and 
witnesses.' 

The  Courts  of  Sessions  of  the  several  counties  in  this  State 
have  also  power  to  grant  new  trials,  upon  the  merits  or  for 
irregularity,  or  on  the  ground  .of  newly  discovered  evidence,  in 
all  cases  tried  before  them.'  The  above  provisions  should  be 
strictly  followed.  The  application  for  a  new  trial  must  be  made 
before  judgment,  as  is  the  case  in  courts  of  civil  jurisdiction. 
The  statute  does  not  give  power  to  set  aside  a  judgment  regu- 
larly entered.' 

There  have  been  conflicting  decisions  as  to  whether  the  above 
provision  extends  to  the  court  of  General  Sessions  in  the  city  of 
New  York.^  But  the  Court  of  Appeals  have  held  the  General 
Sessions  of  the  Peace,  in  New  York  city,  to  be  but  a  Court  of 
ScssioijLS  for  that  county.^ 

The  several  Courts  of  Sessions  are  also  to  send  all  indictments 
for  offences  not  triable  therein,  to  the  next  Court  of  Oyer  and 
Terminer  and  jail  delivery,  to  be  held  in  their  respective  coun- 
ties, there  to  be  determined  according  to  law.^  The  said  courts 
may  also,  by  an  order  to  be  entered  in  their  minutes,  send  all 
indictments  for  offences  triable  before  them  against  prisoners  in 
jail,  and  others  which  shall  not  have  been  heard  or  determined, 
to  the  next  Court  of  Oyer  and  Terminer  and  jail  delivery,  to  be 
held  in  their  respective  counties,  to  be  there  determined  accord- 
ing to  law  ;  and  if  any  such  indictment  shall  be  remitted  back 
without  trial  by  the  Court  of  Oyer  and  Terminer  and  jail  deli- 
very, to  the  court  from  which  it  came,  such  court  may  proceed 
thereon.^  They  may  also  return  or  remit,  an  indictment  to  the 
Oyer  and  Terminer  held  in  the  same  county,  which  was  origin- 
ally found  in  and  remitted  from  the  Oyer  and  Terminer.^ 

Under  the  provisions  of  the  Revised  Statutes,  if  a  sufficient 
number  of  persons  authorized  to  hold  any  of  the  said  Courts  of 
Sessions,  shall  not  attend  before  five  o'clock  in  the  afternoon  of 

»  2  R.  S.,  748,  §  49. 

•  Laws  1859,  ch.  339,  §  4 ;  1857,  ch.  769,  §  3,  sub.  2 

■  People  c.  DonneUy,  21  How.,  406. 

•  People  V.  Powell,  14  Abb.,  91,  contra;  15  id.,  59. 

•  Lowenbery  v.  People,  27  N.  Y.,  336. 

•  2  R.  S.,  209,  §  6. 
'  2R.S.,209,  §7. 

■  Peo.  V.  Gaj,  10  Wend.,  509. 
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the  day  on  which  such  court  is  to  be  held,  it  was  the  duty  of  any 
judge  of  the  County  Courts  who  should  attend,  or  if  there  be 
none  present,  of  the  sheriff  or  clerk  of  the  county,  to  adjourn  the 
same  court  to  the  next  day  ;^  and  if  a  sufficient  number  to  hold 
such  court  should  not  attend  before  five  o'clock  in  the  afternoon 
of  the  said  adjourned  day,  it  became  the  duty  of  such  judge  of 
the  County  Courts,  or  if  there  be  none  present,  of  such  sheriff  or 
clerk  to  adjourn  the  said  court  without  day  ;^  and  when  any 
Court  of  Sessions  appointed  to  be  held  in  any  county  should  fail, 
no  writ,  process,  recognizance  or  other  proceeding,  returnable  at, 
or  to  be  heard  or  tried  in  said  court,  was  to  be  abated,  discon- 
tinued or  rendered  void  thereby  f  but  under  the  subsequent  acts 
authorizing  the  icounty  judge  to  appoint  other  justices  of  the 
peace  of  the  county  to  fill  the  places  of  those  members  of  the 
court  who  might  be  absent,  it  is  to  be  presumed  that  the  sections 
of  the  statute  above  cited  need  not  apply,  except  in  the  case  of 
the  absence  of  the  county  judge  himself.  In  any  cause  or  pro- 
ceeding  that  shall  be  pending  in  any  Court  of  Sessions  of  the 
State,  except  in  the  city  and  county  of  New  York,  in  which  the 
county  judge  shall,  for  any  cause,  be  incapable  of  acting, '  the 
Court  of  Sessions  shall,  by  rule,  transfer  the  same  to  the  Court  of 
Oyer  and  Terminer,  which  shall  have  the  same  jurisdiction  that 
Courts  of  Sessions  have  in  such  cases.^ 

The  county  judge,  at  the  time  of  drawing  the  jurors  for  the 
Courts  of  Sessions,  may  designate  any  day  during  the  term  that 
he  may  deem  expedient,  in  which  the.  petit  jurors  shall  be  re- 
quired to  attend  for  the  trial  of  issues  of  fact,  and  it  is  the  duty 
of  the  sheriff  to  summon  the  petit  jurors  to  attend  the  court  on 
such  day.^ 

It  is  by  statute  declared  lawful  for  the  Court  of  Sessions  of  any 
county  in  the  State,  to  continue  its  sittings  at  any  term  tlAereof, 
so  long  as  it  may  be  vcessaiy,  in  the  opinion  of  such  court,  for 
the  dispatch  of  any  business  or  the  determination  of  any  cases 
that  may  be  pending  before  such  court ;  and  they  may,  in  their 

»  2  R.  S.,  210,  §  8. 

»  Id.  §  9. 

»  Id.  210,  §  24. 

*  Laws  1861,  ch.  96,  §  1,  p.  172. 

•  Laws  1861,  ch.  8,  p.  14. 

C.  p.— 4. 
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discretion,  exercise  all  the  powers  in  regard  to  adjoumments 
thereof,  from  time  to  time,  which  are  by  law  conferred  upon,  or 
exercised  by  the  court  of  Oyer  and  Terminer,  in  relation  to 
adjoumments  of  said  last  mentioned  court.^ 

This  act  also  applies  to  the  Court  of  General  Sessions  in  the 
city  New  York. ' 

SECTION  XVIL 

THE  crrr  ooubt  or  bbooklyn. 

The  City  Judge  of  Brooklyn,  with  the  Mayor  and  an  Alder- 
man, or  with  any  two  Aldermen  of  said  city,  or  in  case  of  the 
absence  of  said  city  judge,  or  of  his  inability  to  attend,  or  vacancy 
in  said  office,  the  Mayor  and  any  two  Aldermen  of  said  city  may, 
and  shall,  hold  a  court  of  criminal  jurisdiction,  which  shall  be 
called  the  City  Court  of  Brooklyn,  which  shall  have  criminal 
jurisdiction  to  the  same  extent,  and  in  the  same  manner,  and 
with  the  same  powers  as  the  Court  of  Sessions  of  the  several 
counties  of  the  State,  in  the  indictment  and  trial  of  all  offences 
committed  in  the  said  city.^  When  an  indictment  shall  be  found 
in  the  Court  of  Oyer  and  Terminer,  or  in  the  Court  of  Sessions 
of  the  county  of  Kings,  for  any  offence  above  specified,  triable 
by  a  Court  of  Sessions,  either  of  said  courts  in  which  such  indict- 
ment shall  be,  may  order  the  same  to  be  transmitted  to  the  said 
Gty  Court,  and  shall  bind,  by  recognizance,  in  the  manner  now 
prescribed  by  law,  the  witnesses  and  the  party  or  parties  to  said 
indictment,  to  appear  in  the  said  City  Court,  at  the  next  term 
thereof  ;  and  when  any  recognizance  thus  taken  shall  have  be- 
come forfeited,  the  same  may  be  prosecuted  in  the  said  City  Court. 
The  said  City  Court  has  also  power,  in  their  discretion,  to  remove 
such  indictment,  and  to  remit  any  indictment  found  in  the  said 
City  Court,  to  the  said  Court  of  Oyer  and  Terminer  or  Sessions.^ 
And  whenever  any  bill  of  indictment  for  any  offence  shall  have 
been  transmitted  to  said  Gty  Court,  pursuant  to  the  above  pro- 
visions, the  proceedings  thereon  shall  be  in  all  respects  the  same 

'  Laws  1859,  ch.  208,  p.  465. 

*  Lowenberg  v.  Peo.,  5  Park.,  414.    Vide  Laws  1862,  ch.  10. 
»  2R.  S.,  219,  §  11. 

*  2  R.  S.,  219,  §  12. 
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as  on  an  indictment  in  a  Court  of  Sessions.^  The  several  provi- 
sions of  the  statute  in  relation  to  the  officers  of  this  court,  the 
manner  of  summoning  juries,  &c.,  will  be  found  in  2  £•  S.,  219, 
^  1,  6^  seq.f  as  amended,  Laws  1863,  ch.  66. 


SECTION  xvm, 

THE  SUFEREOR  OOURT  OF  THE   CrTT  OF  BUFFALO* 

This  court  has  also  criminal  jurisdiction,  as  follows  : 

1.  To  inquire,  by  a  grand  jury,  of  all  crimes  and  public  offences 
committed  in  the  city  of  Buffiilo. 

2.  To  try  and  determine  all  indictments  found  therein,  or  sent 
thereto  by  another  court,  for  a  crime  or  public  offence  committed 
in  that  city.'  This  court  was  formerly  known  as  the  Recorder's 
Court  of  Buffalo,  but  was  reorganized  under  its  present  name,' 
and  is  composed  of  three  justices,  chosen  by  the  electors  of  the 
city  of  Buf&lo  for  the  term  of  eight  years.^  The  said  Superior 
Court  may  send  any  indictment  pending  therein,  undetermined^ 
to  the  Court  of  Oyer  and  Terminer,  or  to  the  Court  of  Sessions 
of  that  county,  to  be  determined  according  to  law  ;^  and  it  has 
exclusive  power  to  remit  fines  imposed  and  recognizances 
estreated  by  it.^  This  court,  for  the  trial  of  indictments  and 
the  transaction  of  criminal  business,  is  to  be  held  either  by  two 
of  the  justices  thereof,  or  by  one  of  the  justices  thereof,  and  two 
of  the  justices  of  the  peace  of  said  city,  to  be  named  by  the  jus- 
tice of  the  said  court,  designated  to  hold  such  court.''  And  the 
said  court,  at  the  general  term  thereof,  has  exclusive  power  in 
criminal  cases  on  motion,  on  the  indictment,  with  or  without  a 
bill  of  exceptions,  to  review  its  decisions  and  judgments,  and 
grant  new  trials  ;  and  the  Court  of  Appeals  has  exclusive  juris- 
diction to  review  the  decisions  and  judgments,  made  at  the  Gen- 
eral Term,  in  criminal  cased,  in  the  same  coses  and  in  the  same 

»  2  R.  S.,  219,  §  11. 

•  2  R.  S.,  219,  §  133 ;  Laws  1854,  ch.  96,  §  29 ;  as  amended  1857,  ch.  361,  §30. 

•  2  R.  S.,  219,  §  103 ;  Laws  1854,  ch.  96,  §  1. 
«  Id.,  §104;  Id.,  §1. 

•Id.,  §134;  Id.,  §32. 

•  Id.,  §135;  Id.,  §33. 

'  2  R.  S.,  219,  §  136 ;  Laws  1857,  ch.  361,  §  34. 
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manner  as  if  made  by  the  Supreme  Court.^  By  the  act  reorga- 
nizing the  Becorder's  Court  of  Buffalo  into  the  Superior  Court, 
it  was  provided  that  all  the  provisions  of  law  then  in  force,  relat- 
ing to  the  Recorder's  Court  of  Buffiilo,  and  not  inconsistent 
with  the  provisions  of  said  act,  should  apply  to  the  Superior 
Court  as  reorganized.* 


SECTION  XIX. 

THE    BEOOBDEB'S  COUBT  OP  THE   CITT  OF  OSWEGO. 

■ 

The  Eecorder  of  the  city  of  Oswego,  with  the  Mayor  and  any 
Aldermen,  or  with  any  two  Aldermen  of  said  city,  or  in  case  of 
the  absence  of  said  Eecorder,  the  Mayor  and  any  two  Aldermen 
of  said  city  may  hold  a  court  of  criminal  jurisdiction,  which  shall 
be  called  the  Recorder's  Court  of  the  city  of  Oswego,  which  has 
criminal  jurisdiction  to  the  same  extent,  and  in  the  same  man- 
ner, and  with  the  same  powers,  as  Courts  of  Sessions  of  the  sev- 
eral coimties  of  the  State  in  all  criminal  matters  and  proceedings 
whatsoever  within  its  jurisdiction,  and  in  the  indictment  and 
trial  of  all  offences  conunitted  in  said  city,  or  committed  in  this 
State,  on  board  of  any  vessel,  boat  or  float  navigating  or  floating 
on  any  river,  lake  or  canal,  which  vessel,  boat  or  float  shall  come 
within  the  jurisdiction  of  said  court,  or  shall  pass  through,  into 
or  from  the  said  city  of  Oswego,  on  the  same  voyage  or  trip  ; 
and  in  all  cases  of  larceny  or  embezzlement,  in  which  the  pro- 
perty stolen  or  embezzled  shall  be  brought  or  found  within  such 
jurisdiction ;  and  all  recognizances  in  matters  of  which  such  court 
has  jurisdiction,  may  be  returnable  at  such  court,  and  conditioned 
for  the  appearance  of  persons  thereat.'  ThQ  said  court  has  also 
exclusive  power  to  remit  fines  and  recognizances  estreated  by  it.* 
When  any  indictment  shall  be  found  in  the  Court  of  Oyer 
and  Terminer,  or  in  the  Court  of  Sessions  of  the  county  of 
Oswego,  for  any  offence  above  specified,  triable  by  a  Court  of 
Sessions,  either  of  the  said  coui*ts  in  which  said  indictments  shall 

>  2  R.  S.,  219,  §  137;  Laws  1857,  ch.  361,  §  9. 

•  2  R.  S.,  219,  §  139;  Laws  1854,  ch.  96,  §  37. 

■  2  R.  S.,  219,  §  165;  Laws  1848,  ch.  374,  §  3;  amended  1849,  ch.  134 ;  and 
1857,  ch.  96,  §  1. 

*  2  R.  S.,  219,  §166 ;  Laws  1857,  ch.  96,  §2. 
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be,  may  order  the  same  to  be  transmitted  to  the  said  Recorder's 
Court,  and  shall  bind  by  recognizance,  in  the  manner  now  pre- 
scribed by  law,  the  witnesses  and  the  party  or  parties  to  said 
indictment,  to  appear  at  the  next  term  thereof;  and  when  any 
recognizance  shall  have  become  forfeited,  the  same  may  be  pro- 
secuted in  the  said  Becorder's  Court ;  and  the  said  Recorder's 
Court  hfU9  power,  in  its  discretion,  to  remand  such  indictment, 
and  to  remit  any  indictment  found  in  the  Becorder's  Court  to  the 
said  Court  of  Oyer  and  Terminer  or  Sessions.^ 


SECTION  XX. 

THE  RECORDEB'S  COURT  OF  THE  OnT  OF  UTICA. 

The  Recorder  of  the  city  of  Utica,  with  two  Aldermen  of  said 
city,  to  be  selected  by  him  from  time  to  time,  is  to  hold  a  court 
of  criminal  jurisdiction,  which  is  called  the  Recorder's  Court  of 
the  city  of  Utica ;  and  such  court  has  criminal  jurisdiction  to  the 
same  extent,  and  in  the  same  manner,  and  with  the  same  powers, 
as  the  Courts  of  Sessions  of  the  several  counties  in  this  State,  in 
the  indictment  and  trial  of  all  offences  committed  in  said  city.' 
When  any  indictment  shall  be  found  in  the  Court  of  Oyer  and 
Terminer,  or  in  the  Court  of  Sessions  of  the  county  of  Oneida, 
for  any  offence  above  specified,  triable  by  a  Court  of  Sessions, 
either  of  the  said  courts  in  which  the  indictment  may  be,  may,  in 
its  discretion,  order  the  same  to  be  transmitted  to  the  said 
Recorder's  Court,  and  bind  by  recognizance  in  the  same  manner 
now  prescribed  by  law,  the  witnesses  and  the  party  to  said  indict- 
ment to  appear  at  the  next  term  thereof ;  and  when  any  recogni- 
zance thus  taken  shall  have  become,  forfeited,  the  same  may  be 
prosecuted  in  the  said  Recorder's  Court.'  And  whenever  any  bill 
of  indictment,  for  any  offence  committed  in  said  city,  shall  have 
been  transmitted  to  said  court,  pursuant  to  the  above  provisions, 
the  proceedings  thereon  shall  be  in  all  respects  the  same  as  on 
indictments  in  a  Court  of  Sessions.^    The  Recorder's  Court  of  the 

«  2  R.  S.,  219,  §  169 ;  Laws  1848,  ch.  374,  §  4. 

*  2  R.  S.,  219,  §  144 ;  Laws  1844,  ch.  319,  §  3.    See  GourU  of  Special  Sessions, 
in  Utica,  ante,  §  5,  page  38. 

*  2  R.  S.,  219,  §  144 ;  Laws  1844,  ch.  319,  §  4. 

*  Id.,  §143;  Id.,  §3. 
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city  of  Utica  has  also  the  same  power  as  is  possessed  by  Courts 
of  Sessions  to  order  indictments  pending  in  said  court  to  be 
removed  therefrom  to  the  Court  of  Oyer  and  Terminer ;  and  the 
provisions  of  the  Bevised  Statutes,  in  relation  to  the  removal  of 
indictments  before  trial  or  judgment,  when  pending  in  the  Court 
of  Sessions,  also  apply  to  indictments  pending  in  the  said  Becord- 
er's  Court.^  The  said  Recorder's  Court,  when  sitting  as  a  criminal 
court,  has  the  same  power  and  jurisdiction  concurrent  with  the 
Court  of  Sessions  of  the  county  of  Oneida,  in  all  eases  arising  in 
said  city,  respecting  the  support  of  bastards  ;  cases  arising  under 
the  laws  respecting  masters's  apprentices  and  servants  ;  reviews 
of  convictions  of  disorderly  persons ;  recogizances  of  persons 
bound  to  keep  the  peace,  and  the  complaints  on  which  the  same 
were  founded ;  all  proceedings  relative  to  poor  persons ;  com- 
mittees of  the  estates  of  lunatics ;  the  estates  of  persons  abscond- 
ing and  leaving  their  families  chargeable  to  the  public  ;  letting 
to  bail  of  persons  indicted  ;  discharging  of  pei*sons  remaining  in 
prison  without  being  indicted  or  tried,  and  all  other  proceedings, 
the  subject  matter  of  which  shall  arise  or  be  within  said  city,  and 
which  are  cognizable  in  said  Courts  of  Sessions.' 


SECTION  XXL 

00X7BT  OF  GENERAL  SESSIONS  IN  THE  dTT  AND  OOUNTT  OF   NEW 

YOBK. 

The  Court  of  General  Sessions  is  a  local  court,  having  juris- 
diction in  the  city  and  county  of  New  York.  The  Judges  of  the 
Court  of  Common  Pleas,  for  the  city  and  county  of  New  York, 
elected  pursuant  to  chapter  255  of  the  Laws  of  1847,  and  the 
Mayor,  Recorder,  Qty  Judge  and  Aldermen  of  the  said  city,  or 
any  three  of  them,  of  whom  one  of  the  said  elected  Judges, 
Mayor,  or  Eecorder  or  City  Judge  shall  always  be  one,  have 
power  to  hold  Courts  of  General  Sessions  in  and  for  the  said  city 
and  county  of  New  York.^ 

This  court  is  but  a  Court  of  Sessions  for  the  county  of  New 

»  Z  R.  S.,  219*  §  145  ;  Laws  1846,  ch.  95 ;  2  R.  S.,  732,  §  86 ;  post. 
*  2  R.  S.,  219,  §  158 ;  Uws  1845,  ch.  291,  §  2. 
»  2  R.  S.,  216,  §  58. 
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York.  A  Court  of  General  Sessions  of  the  Peace,  and  a  Court 
of  Sessions  of  any  county,  are  one  and  the  same  tribunal.^ 

This  court  has  power  to  hear,  determine  and  punish,  according 
to  law,  all  crimes  and  misdemeanors  whatsoever,  including  crimes 
punishable  with  death,  or  imprisonment  in  the  State  prison  for 
life ;  and  all  the  provisions  of  law  whatsoever  existing,  relating 
to  Courts  of  Oyer  and  Terminer,  and  regarding  trials  for  indict- 
ments for  capital  offences,  and  for  offences  punishaole  by  impri- 
sonment in  the  State  prison  for  life,  and  regarding  sentences 
therefor,  and  writs  of  error,  bills  of  exceptions,  certioraris  and 
writs  of  habeas  corpus,  arising  upon  trials  of  such  indictments, 
are  made  applicable  to  this  court.^  The  Court  of  Oyer  and  Ter- 
miner, in  and  for  the  city  and  county  of  New  York,  may,  by  an 
order  to  be  entered  on  its  minutes,  send  all  indictments  for  any 
crimes,  including  crimes  punishable  with  death  or  imprisonment 
in  the  State  prison  for  life,  that  may  be  in  any  way  brought 
before  said  court,  to  the  said  court  of  General  Sessions,  to  be 
there  heard,  tried  and  determined,  according  to  law.^ 

It  has  power  to  send  to  the  Court  of  Oyer  and  Terminer  any 
case  which  it  can  try,  if  it  deems  expedient  ;^  and  it  may  extend 
its  terms  and  make  adjournments.^ 

The  whole  of  the  Hudson  river,  southward  of  the  northern 
boundary  of  the  city  of  New  York,  and  the  whole  of  the  bay 
between  Staten  Island  and  Long  Island,  is  so  far  deemed  within 
the  jurisdiction  of  the  city  and  county  of  New  York,  that  all 
offences  are  cognizable  in  the  courts  of  criminal  jurisdiction  held 
in  and  for  the  said  city  and  county.^ 


SECTION  xxn. 

COURTS  OF  OTBB  AND  TERMINEB. 

The  Courts  of  Oyer  and  Terminer  of  the  respective  counties 
in  this  State,  except  in  the  city  and  county  of  New  York,  are  to 

•  Lowenbeiy  v.  People,  27  N.  Y.,  336 ;  31  How.,  140. 

•  Laws  1855,  ch.  337,  §§  1,  2;  People  v,  Goodwin,  18  John.,  187. 

•  Id.,  §  3.    Vide  2  Smith  (16  N.  Y.),  58. 

«  People  o.  Shefford,  11  Abb.,  59 ;  19  How.,  446. 

•  LawB  1862,  ch.  10,  p.  19. 

•  2  R.  S.,  745,  §§  29,  30. 
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be  composed  of  a  Justice  of  the  Supreme  Court,  who  shall  pre- 
side, and  the  County  Judge  and  the  Justices  of  the  Peace,  desig- 
nated as  members  of  the  Courts  of  Sessions.  The  presiding  jus- 
tice, and  any  two  of  the  other  officers  above  mentioned,  have 
power  to  hold  said  courts.  The  courts  are  to  be  held  at  the  same 
times  and  places  that  Circuit  Courts  of  the  same  county  are 
appointed  to  be  held.* 

A  Justice  of  the  Supreme  Court  may  preside  at  a  Court  of 
Oyer  and  Terminer  during  the  year  in  which  he  is  a  Judge  of  the 
Court  of  Appeals.' 

In  the  county  of  New  York  the  Courts  of  Oyer  and  Terminer 
are  composed  of  a  Justice  of  the  Supreme  Court,  who  shall  pre- 
side, and  any  two  of  the  following  officers :  the  Judges  of  the 
Court  of  Common  Pleas  of  said  city  and  county  ;  the  Mayor, 
Becorder  and  Aldermen  of  said  city ;  and  such  courts  are  also  to 
be  held  at  the  same  time  and  place  that  Grcuit  Courts  for  that 
county  shall  be  held.^ 

The  Governor,  by  and  with  the  consent  of  the  Senate,  may 
issue  commissions  of  oyer  and  terminer  and  jail  delivery,  as  often 
as  occasion  shall  require,  but  some  one  of  the  Justices  of  the 
Supreme  Court  shall  always  be  named  in  the  commission  as  one 
of  the  commissioners,  and  no  proceeding  shall  be  had  upon  any 
such  commission  without  the  presence  of  such  justice  or  judge* 
Every  such  commission  shall  specify  the  time  and  place  at  which 
the  court  is  to  be  held  in  pursuance  thereof,  and  ia  to  be  recorded 
in  like  manner  as  the  commissions  of  civil  officers,  in  the  office 
of  the  Secretary  of  State.  The  Secretary  of  State  is,  without 
delay,  to  transmit  to  the  district  attorney  of  the  county  for  which 
such  commission  shall  have  been  issued,  a  copy  thereof;  and 
whenever  it  shall  become  necessary,  by  reason  of  the  number  of 
prisoners  confined  in  the  jail  of  any  county,  or  by  rea^son  of  the 
importance  of  the  offences  charged  upon  such  prisoners,  to 
appoint  a  special  Court  of  Oyer  and  Terminer  and  Jail  Delivery, 
a  Justice  of  the  Supreme  Court,  elected  for  the  district  within 
which  such  county  shall  be  situated,  has  power  by  warrant,  under 
his  hand  and  seal,  to  appoint  a  Court  of  Oyer  and  Terminer  and 
Jail  Delivery  for  such  county,  to  be  held  therein  at  some  place 

»  2  R.  S.,  204,  §  9 ;  Laws  1847,  ch.  280,  §  38. 

»  2  Park.,  183. 

»  Id.,  §  10 ;  Id.,  §  39.    Vide  1  Park.,  611. 
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provided  by  law,  at  such  time  as  he  may  designate  in  such  war- 
rant, not  less  than  thirty  days  from  the  date  thereof.  The  justice 
issuing  such  warrant,  is  to  forthwith  transmit  the  same  to  the  dis- 
trict attorney  of,  the  county.^ 

The  Judiciary  Act^  contains  a  similar  provision  in  relation  to 
Courts  of  Oyer  and  Terminer  as  to  Courts  of  Sessions.  That  act 
provides  that  Courts  of  Oyer  and  Terminer  shall  possess  the  same 
powers,  and  exercise  the  same  jurisdiction,  as  were  possessed 
and  exercised  by  the  then  Courts  of  Oyer  and  Terminer  of  the 
State,  so  &r  as  the  same  are  consistent  with  the  constitution  and 
the  provisions  of  said  act,  and  all  l&ws  relating  to  such  existing 
Courts  of  Oyer  and  Terminer,  and  the  jurisdiction,  powers  and 
duties  of  said  courts,  the  proceedings  therein,  and  the  officers 
thereof,  and  their  powers  and  duties,  were  made  applicable  to  the 
Courts  of  Oyer  and  Terminer,  as  organized  by  said  act,  their 
powers  and  duties,  the  proceedings  therein,  and  the  officers 
thereof,  and  their  powers  and  duties,  so  far  as  the  same  can  be 
so  applied,  and  are  consistent  with  the  constitution  and  the  pro- 
visions of  said  act. 

Courts  of  Oyer  and  Terminer  have  power  : 

1.  To  inquire  by  the  oath  of  good  and  lawful  men  of  the  same 
county,  of  all  crimes  and  misdemeanors  committed,  or  triable  in 
such  county. 

2.  To  hear  and  determine  all  such  crimes  and  misdemeanors. 

3.  To  deliver  the  jails  of  the  said  county,  or  city  and  county, 
according  to  law,  of  all  prisoners  therein.^ 

Every  Court  of  Oyer  and  Terminer,  and  Jail  Delivery,  has 
also  power  to  try  all  indictments  found  in  the  Court  of  Sessions 
of  the  same  county,  or  city  and  county,  which  shall  have  been 
sent  by  order  of  such  Court  of  Sessions  to,  and  received  by  the 
said  Court  of  Oyer  and  Terminer,  or  which  shall  have  been 
removed  into  the  said  Court  of  Oyer  and  Terminer,  and  which, 
in  the  opinion  of  the  said  Court  of  Oyer  and  Terminer,  may  be 
proper  to  be  tried  therein.* 

The  several  Courts  of  Oyer  and  Terminer  and  Jail  Delivery, 
may  also,  by  order  entered  in  their  minutes,*send  all  indictments 

*  2  R.  S.,  205-206,  §§  17  to  20.  Vide  3  Park.,  343. 
'  Laws  1847,  ch.  280,  p.  332. 

*  2  R.  S.,  205,  §  14 ;  Laws  1847,  ch.  280,  §  43. 

*  2  R.  S.,  205,  §  15. 
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found  at  any  such  court  for  offences  triable  at  the  Court  of  Ses- 
sions of  the  same  county,  to  be  proceeded  on  and  tried  therein.^ 

The  Court  of  Oyer  and  Terminer  has  a  discretion  to  refuse  to 
try  such  indictments  as  in  the  opinion  of  the  court  may  not 
be  proper  to  be  tried  therein;  and  where  an  indictment  has 
been  found  in  the  Sessions  for  an  offence  triable  in  that  court, 
and  the  cause  is  subsequently  removed  into  the  Oyer  and  Ter- 
miner by  an  order  of  a  Circuit  Judge,  the  Oyer  and  Terminer  has 
power  to  order  the  indictment  to  be  sent  back  to  the  Sessions  for 
trial,  and  without  notice  to  the  accused.' 

Courts  of  Oyer  and  Terminer  have  also  the  same  power  to 
change  the  place  of  trial  upon  any  indictment  pending  therein, 
as  the  Supreme  Court  has  to  change  the  place  of  trial  in  civil 
actions ;  and  when  the  place  of  trial  shall  be  so  changed,  the 
indictment  shall  be  deemed  to  be  pending  in  the  Court  of  Oyer 
and  Terminer  of  the  county  to  which  the  place  of  trial  has  been 
so  changed ;  and  such  court  may  proceed  to  try  the  same,  and 
render  judgment  thereon.® 

There  has  been  considerable  conflict  in  the  decisions  in  this 
State  as  to  the  power  of  Courts  of  Oyer  and  Terminer  to  grant 
new  trials  upon  the  merits,  but  the  Court  of  Appeals  have  held 
that  the  Oyer  and  Terminer  has  no  power  to  order  a  new  trial 
upon  the  merits  after  a  conviction  for  felony.* 

Whenever  at  the  time  appointed  for  the  commencement  of  any 
term  of  the  Court  of  Oyer  and  Terminer  of  this  State,  or  at  any 
time  during  such  term,  if  either  of  the  justices  of  the  peace 
designated  as  members  of  the  Court  of  Sessions  of  the  county  in 
which  such  term  of  court  shall  be  held,  shall  not  attend  such 
court  as  a  member  thereof,  the  Justice  of  the  Supreme  Court, 
holding  such  Court  in  the  absence  of  the  County  Judge  of  said 
county,  may,  at  such  term,  designate  some  other  justice  of  the 
peace  of  the  county  to  supply  the  vacancy  occasioned  by  such 
non  attendance  of  any  such  justice,  until  the  justice  not  attending, 
as  aforesaid,  shall  attend  such  Court  as  a  member  thereof ;  but 
such  designation  by  the  Justice  of  the  Supreme  Court  shall  not 
authorize  the  justice  designated  by  him  to  supply  any  such 

»  2  R.  S.,  205,  §  16. 

*  Peo.  D.  Sessions,  &c,,  3  Barb.,  144.    See  Laws  1855,  ch.  337. 
»  Laws  1859,  ch.  462,  p.  1074. 

*  Appo  V,  The  People,  6  Smith  (20  N.  Y.),  631. 
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Tancancy  at  any  other  term  than  that  at  which  such  designation 
shall  be  made.^ 

Any  Justice  of  the  Supreme  Court  mjiy  open  and  hold  a  Ciourt 
of  Oyer  and  Terminer  at  the  time  when  the  same  shall  have  been 
appointed  to  be  held,  or  to  which  it  may  have  been  adjourned, 
or  during  the  sitting  of  any  Circuit  Court,  for  the  pui*pose  of 
taking  recognizances  from  parties  and  witnesses.' 

Whenever  the  office  of  District-Attorney  of  any  county  shall 
be  vacant  at  the  term  of  any  Court  of  Oyer  and  Terminer,  or 
Court  of  Sessions  of  any  county,  or  the  District-Attorney  shall, 
for  any  cause  be  imable  to  attend  the  term  of  any  such  cburt,  the 
members  of,  the  court,  except  the  Justice  of  the  Supreme  Court, 
may  designate  some  suitable  person  to  act  as  District- Attorney  at 
such  term  of  the  court ;  and  the  person  so  designated  shall  have, 
and  exercise  the  same  powers,  and  discharge  the  same  duties  as 
District-Attorneys,  elected  in  the  manner  provided  by  law, 
and  shall  be  entitled  to  such  compensation,  to  be  paid  out  of  the 
treajsury  of  the  county,  as  the  Board  of  Supervisors  shall  allow.® 

The  clerks  of  the  several  counties  (the  city  and  county  of  New 
York  excepted),  are,  by  virtue  of  their  offices,  Clerks  of  the  Courts 
of  Oyer  and  Terminer  and  jail  delivery,  within  their  respective 
counties  ;  and  the  Clerk  of  the  Court  of  General  Sessions,  in  and 
for  the  city  of  and  county  of  New  York,  by  virtue  of  his  office,  is 
the  Clerk  of  the  Court  of  Oyer  and  Terminer,  in  and  for  said  city 
and  county.* 

SECTION  XXHL 

THE    SUPREME     COURT. 

This  Court  has  jurisdiction  to  review  the  determination  of  a 
Court  of  Sessions  or  of  Oyer  and  Terminer,  or  of  the  Court  of 
General  Sessions  after  conviction,  when  the  record  is  brought 
into  that  Court  by  writ  of  error  or  certiorari  for  review,  and  in 
cases  where  an  indictment  is  removed  into  that  court  before 
trial,  and  it  is  carried  down  and  tried  at  the  Circuit  Court.* 

>  2  R.  S.,  206,  §  39,  Laws  1854,  ch.  73,  §  1.    Vide  Laws  1847,  ch.  280,  §  40; 
amende  ch.  270,  §  35. 

»  2  R.  S.,  748,  §  48. 

•  Laws  1847,  ch.  470,  §  33.  J 

•  2  R.  S.,  206,  §§  27,  28,  Laws  of  1847,,ch.  307.  " 

•  2  R.  S.,  733,  §  94. 


60  CRIMINAL  PRACTICE. 

SECTION  XXIV. 

THE   CDUBT  OF  APPEALS. 

« 

This  Court  has  jurisdiction  to  review  the  determination  of  the 
Supreme  Court,  made  at  General  Term,  upon  the  review  of  crim- 
inal convictions  when  brought  into  that  Court.  The  court  of 
last  resort  in  this  State  is  the  exclusive  judge  of  its  own  jurisdic- 
tion, and  its  decision  on  that  point  cannot  be  questioned  by  the 
court  below,  when  directed  to  carry  into  effect  a  judgment  of 
reversal  ;  but  where  the  jurisdictional  question  has  not  been 
decided  by  the  court  of  last  resort,  it  is  open  to  examination  in 
the  court  below.*  ^ 

^  Peo.  o.  Clark,  1  Park.,  360. 
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CHAPTER  IV. 

a 

OF  ABBBSTS. 

Gesixbal  Rsmakxs. 
Section  I  — Ahrbst  bt  pxiyatb  pstuohs  without  a  wasbart. 

IJ'— AmSBST  BT  AB  OVVICBR  WITHOUT  A  WARBAKT. 
HI.— ABHBST  BT  OFTICBBS  WITH  A  WABBANT. 
I  v.— As  TO  THB  TIMB  ABD  ICABNXB  OV  ICABINO  TBB  ABBX8T. 

V. — PV0ITITE8  BBOM  JVSTICB,  AND  THE  OBTAINING  OF  BBQUI8ITI0BS  FOB  THE   ABBXST 
THZBBOB  UPON  THB  OOVBBNOBB  OB  OTHBB  STATES. 

An  arrest  has  been  defined  to  be  the  apprehending  or  restrain- 
ing of  one's  person,  in  order  to  be  forthcoming  to  answer  an 
alleged  or  suspected  crime.  To  this  arrest  all  persons  whatso- 
ever are,  without  distinction,  equally  liable  in  all  criminal  cases  ; 
but  no  man  should  be  arrested  unless  charged  with  such  a  crime 
as  will  at  least  justify  holding  him  to  bail  when  taken.^ 

The  authority  of  courts  of  this  State  to  punish  crimes  com- 
mitted within  the  State,  other  than  treason,  does  not  depend  on 
the  question  whether  the  prisoner  owed  allegiance  to  the  State  or 
not.  K  the  court  obtain  jurisdiction  of  the  person  of  one  not  a 
citizen,  they  may  punish  his  violation  of  the  laws  of  this  State, 
committed  within  the  State.^ 

But  a  State  has  no  jurisdiction  of  crimes  committed  beyond  its 
territorial  limits  ;^  thus  bigamy  is  not  punishable  as  an  ofTence 
against  the  laws  of  this  State,  unless  the  second  marriage  took 
place  within  the  territorial  limits  of  this  State.* 

A  late  criminal  author  says,  the  subject  of  this  chapter  is  one 
of  considerable  delicacy,  and  not  quite  free  from  difficulty.  Its 
leading  doctrines  are  plain  and  well  established,  but  there  are 
places  at  which  ita  minute  lines  are  indistinct  and  even  uncer- 
tain f  and  without  any  distinct  legislative  provision,  determining 
the  necessary  information  pertaining  to  the  rights  and  duties, 
both  of  the  parties  making  the  arrest  and  the  party  arrested,  we 
are  compelled  to  explore  the  doctrines  of  the  common  law  for  the 
sources  of  our  information  upon  that  subject. 

•*  4  Black.  Com.,  289;  8  Dan.,  190;  Burn's  Just.,  tit.  arrest. 

*  Adams  v.  People,  1  N.  Y.  (1  Com.),  173 ;  3  Den.,  190. 
»  People  «.  Merrill,  2  Park.,  590. 

*  People  V.  Mosher,  2  Park.,  195. 

*  1  Bish.  Cr.  Pro.,  012. 
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An  eminent  criminal  writer  has  said,  that  officers  of  justice, 
often  uneducated  and  overbearing  men.  ^ither  do  not  know  or 
designedly  exceed  the  bounds  of  their  authority.  The  accused 
sometimes  submits  to  illegal  acts,  at  others,  resists  those  to  which 
he  ought  to  submit ;  and  that  of  all  the  cases  of  murder,  man- 
slaughter, violent  assault  and  false  imprisonment,  reported  in  the 
books,  no  inconsiderable  proportion  will  be  found  to  have  arisen 
from  ignorance  of  rights  and  duties  in  granting  warrants  and  in 
making  arrests  or  resisting  them,  ignorance  inevitable  from  the 
state  of  our  laws,  for  the  written  law  is  silent,  and  the  oracles 
who  pronounce  that  which  is  unwritten  only,  speak  when  the 
case  has  already  happened.^  In  the  discussion  of  this  important 
branch  of  the  criminal  law,  an  examination  will  be  made  of  the 
cases  in  which  an  arrest  can  be  made  by  a  private  person  without 
a  warrant ;  the  cases  in  which  an  arrest  is  made  by  an  officer  of 
the  law,  with  a  warrant  and  without  one,  the  manner  of  making 
the  arrest,  and  the  rights  of  the  persons  arrested  and  making 
the  arrest. 

>  SECTION  I. 

OF  THE  ARREST  BY  PRIVATE  PERSONS  WITHOUT  A  WARRANT. 

This  branch  of  the  subject  naturally  divides  itself  into  two 
classes  of  cases.  First :  Where  the  person  is  arrested  in  the  act 
of  committing  the  offence.  Second  :  Where  he  is  arrested  after 
the  offence  has  been  committed. 

1.  It  is  a  doctrine  laid  down  by  the  oldest  writers  upon  the 
common  law,  that  all  persons  whatever,  who  are  present  when  a 
felony  is  committed,  or  a  dangerous  wound  is  given,  not  only  may 
apprehend  the  offender,  but  that  it  is  their  duty  to  do  so.' 

So,  any  person  whatever,  if  an  affi*ay  be  made  to  the  breach  of 
the  peace,  may,  without  a  warrant  from  a  magistrate,  restrain 
any  of  the  offenders,  in  order  to  preserve  the  peace.^ 

So,  also,  a  private  person  may  lawfully  endeavor  to  prevent 
those  whom  he  sees  engaged  in  a  riot  or  rout,  from  executing 

•  Mr.  Livingston,  Report  of  a  Criminal  Code. 

•  Randall's  Case,  4  City  H.  Rec.,  141;  Peo.  v.  Adler,  3  Park.,  253 ;  1  Arch. 
Cr.Pl.,21;  2 Hawk.  P.O.,  157;  1  East, P.O.,  377,  §1;  Holleyt).Mix,3  Wend., 
350;  1  Chit.  Cr.  L.,  16,  17,  18. 

•  2  Inst.,  62;  Bom's  Just.,  92;  PhUlips  r.  Trull,  11  John.,  436. 
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their  purpose,  and  he  may  atop  those  whom  he  may  see  coming 
to  join  them,  and  may  arrest  those  he  sees  engaged  in  it.^ 

The  right  of  a  private  person  to  arrest  a  person  whom  he  sees 
in  the  actual  commission  of  a  felony,  cannot  be  questioned  ;  but 
when  we  come  to  consider  the  right  of  an  unofficial  person  to 
arrest  without  warrant  a  person  who  is  engaged  in  the  commis- 
sion of  a  mere  misdemeanor,  we  do  not  find  the  authorities  so 
well  settled.  Mr.  Bishop,  in  his  work  on  criminal  procedure,^ 
after  a  review  of  the  cases  bearing  upon  this  subject,  says  :  When 
the  crime  is  of  a  lower  grade  than  felony,  and  in  one  sense,  the 
duty  is  a  mere  moral  one,  the  reason  of  the  thing  would  seem  to 
be  that  the  law  will  permit  the  person,  if  he  is  disposed  to  dis- 
charge this  moral  duty  by  interfering  to  prevent  the  commission 
of  the  crime,  or  to  arrest  the  criminal,  or  both,  yet  the  law  might 
not  allow  this  duty  to  be  carried  to  all  lengths.  If  the  thing 
done  was  merely  malum  prohibitvm^  not  being  malvm  in  se,  or 
was  of  a  nature  not  immediately  disturbing  the  public  repose, 
and  not  offending  public  morals,  or  the  like,  so  injudicious 
would  it  be  to  make  the  arrest  without  a  warrant  by  a  private 
person,  when  no  perceptible  harm  would  come  from  the  delay 
necessaiy  to  call  in  public  authority,  that  the  courts  could  hardly 
be  expected  to  sanction  such  arrest.  Indeed,  it  is  very  uncertain 
how  far  the  courts  would  go  in  the  midst  of  any  facts  standing 
on  this  shadowy  ground  of  legal  doubt. 

The  better  doctrine  seems  to  be  that  the  pernussion  extended 
to  a  private  individual,  to  arrest  without  warrant,  should  be 
limited  to  cases  of  felony  and  affrays,  or  breach  of  the  peace, 
while  taking  place.® 

2.  The  question  of  the  right  of  a  private  person  to  arrest  with- 
out a  warrant  a  party  after  the  offence  has  been  committed, 
depends  in  a  great  measure  upon  the  fact  whether  the  offence 
committed  be  a  misdemeanor  or  a  felony.  The  rule  seems  to  be 
well  settled,  that  no  matter  what  may  be  the  case  of  misde- 
meanor, there  is  no  power  in  a  private  person  to  apprehend  after 
the  offence  has  been  committed  ;^  for,  in  cases  of  misdemeanor, 

'  1  Archer,  Cr.  PL,  24 ;  1  Hawk,,  ch.  65,  §  11. 
»  1  Bish.,  Cr.  Pro.,  §  628. 

•  Pco.  V.  Adler,  3  Park.,  Or.  R.,  253  ;  Phillips  v.  Trull,  11  John.,  486.  Peo. 
V,  McArdle,  1  Whee.  Or.  Cases,  101 ;  Peo.  v,  Walyen,  7  N.  Y.,  Leg.  Ohs.,  89. 

*  Whar.  on  Homicide,  75;  People  v.  Adler,  3  Park.,  254;  2  Hawk.  P.  C, 
121;  11  John.,  486 ;  2  C.  &  P.,  585. 
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it  is  much  better  that  the  parties  should  apply  to  a  magistrate 
for  a  warrant  than  to  take  the  law  iuto  their  own  hands,  which 
they  are  too  apt  to  do.^ 

A  private  person  is  not  justified  in  arresting  or  giving  in 
charge  of  a  policeman,  without  a  warrant,  a  party  who  has  been 
engaged  in  an  affi*ay,  unless  the  affray  is  still  continumg,  or  there 
is  a  reasonable  ground  for  apprehending  that  he  intends  to 
renew  it.a 

In  cases  of  arrests  by  a  private  person,  after  a  felony  has  been 
actually  committed,  two  things  must  concur  :  1st,  a  felony  must 
have  in  fact  been  oonmiitted  by  some  person ;  and  2d,  such  pri- 
vate person  must  have  reasonable  cause  to  believe  the  party 
arrested  the  guilty  person. 

(a)  It  is  necessary  that  there  should  have  been  a  felony  actually 
committed.  The  honest  suspicion  of  the  commission  of  such  a' 
crime,  will  afford  no  protection  to  the  party  who  makes  the 
arrest  f  but  if  a  felony  has  in  fact  been  committed,  and  the  pri- 
vate person  has  reasonable  cause  to  suspect  a  particular  person 
to  be  guilty  of  its  commission,  he  may,  acting  in  good  faith, 
arrest  such  person,  and  he  will  not  be  liable  either  in  a  civil  or 
criminal  prosecution,  should  the  suspicion  prove  unfounded.^ 

Chief  Justice  Savage  states  the  rule  thus  :  '*  My  understanding 
of  the  law  is,  that  if  a  felony  has  in  fact  been  committed  by  the 
person  arrested,  the  arrest  may  be  justified  by  any  person  with- 
out warrant,  whether  there  is  time  to  obtain  one  or  not  If  an 
innocent  person  is  arrested  upon  suspicion  by  a  private  indivi- 
dual, such  individual  is  excused  if  a  felony  was  in  fact  committed, 
and  there  was  reasonable  ground  to  suspect  the  party  arrested ; 
but  if  no  felony  was  committed  by  any  one,  and  a  private  indvi- 
dual  arrest  without  warrant,  such  arrest  is  illegal,  though  an 
officer  would  be  justified,  if  he  acted  upou  information  which  he 
had  reason  to  rely  on."* 

The  knpwn  commission  of  any  offence  less  than  felony  will  not 

»  Fox  «.  Gaunt,  3  B.  &  Ad.,  798. 

*  10  Clark  So  Fin.,  28. 

"  Holtum  V.  Lotun,  6  C.  &  P.,  726;  Lock  v.  Ashton,  12  Qu.  Bench,  523; 
Breese,  18;  6  Term  R.,  315. 

*  1  Bish.  Cr.  Pro.,  625;  HoUey  u.Mix,  3  Wend.,  350;  6  Binn.,  316;  Cald., 
201. 

*  lloUey  V,  Mix,  3  Wend.,  353. 
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authorize  the  arrest,  for  there  is  no  distinction  or  degrees  in  mis- 
demeanors for  this  purpose.^ 

(6)  In  relation  to  the  private  person  having  reasonable  cause  to 
believe  the  party  arrested  the  guilty  person,  the  state  of  facts 
that  will  justify  a  reasonable  belief  that  the  party  accused  was 
guilty,  must,  of  course,  vary  with  the  peculiar  circumstances  of 
each  individual  case.  The  suspicion  ought  always  to  be  a  rea- 
sonable one,  founded  on  pregnant  circumstances ;  mere  suspicion 
will  not  suffice.^  It  has  been  held  that  a  personal  resemblance 
between  the  person  arrested  and  the  true  offender,  was  not  suffi- 
cient to  justify  the  arrest.'  There  should  be  such  facts  and  cir- 
cumstances as  to  warrant  a  cautious  man  in  the  belief  that  the 
party  arrested  was  the  real  offender.^ 

Besides  the  authority  given  by  the  common  law,  the  Bevised 
Statutes  also  give  private  persons  the  right  to  apprehend  and 
detain  without  warrant  hawkers  and  pedlers  without  a  license, 
and  some  other  classes  of  offenders,  which  will  be  found  more 
particularly  spoken  of  in  the  subsequent  chapter,  concerning  sum- 
mary convictions  before  inferior  magistrates.^ 

A  deserter  is  not  liable  to  arrest  by  any  citizen  without  pro* 
cess  and  an  order  of  the  War  Department,  authorizing  certain 
enumerated  local  magistrates  and  officers  to  arrest  deserters,  is 
to  be  construed  strictly,  and  does  not  empower  the  deputies  of 
such  officers  to  make  the  arrest' 

SECTION  n. 

OP  THE  ABBEST  BT  ANKXBTICER  WTTHOUT  A  WABBAKT. 

The  right  of  an  officer  to  make  an  arrest  without  a  warrant, 
like  that  of  a  private  individual,  is  subject  to  the  same  general 
classification  as  to  whether  the  party  is  apprehended  in  the  actual 
commission  of  the  offence,  or  the  arrest  is  made  after  the  offence 

/  Fox  V.  G«mt»  3  Bam.  &  Adolph.,  798. 

•  Findley  c.  Pruilt,  9  Porter,  195. 

•  Sugg  V.  Pool,  2  Stew.  &  Port.,  196. 

«  12  Pick.,  324 ;  3  Ire.,  289;  4  Wash.  C.  0.,  82;  5  Bingham,  722;  25  Eng. 
Ji,  &  B<i-»  55. 
*Poet. 

•  Trask  o.  Payne,  43  Barb.,  569. 

C.  p.— 5. 
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has  been  perpetrated,  l^e  general  rale  may  be  laid  down, 
that  whenever  the  circumstances  of  the  case  would  justify  a  pii- 
rate  person  in  making  an  arreet  without  a  warrant,  they  will 
equally  justify  a  peace  officer.^  That  subject  has  already  been 
discussed  in  the  preceding  section 

We  hare  now  to  inquire  in  what  additional  cases  an  officer  may 
make  an  arrest  without  a  warrant. 

(a)  First,  as  to  felonies:  There  is  this  distinction  between  a  pri- 
vate person  and  an  officer :  In  order  to  justify  the  former  in  caus- 
ing the  imprisonment  of  a  person,  as  we  have  already  seen,  he 
must  not  only  make  out  a  reasonable  ground  of  suspicion,  but  he 
must  prove  that  a  felony  has  been  actually  conmiitted :  whereas, 
the  officer  having  reasonable  ground  to  suspect  that  a  felony  has 
been  committed,  is  authorized  to  detain  the  party  suspected  until 
inquiry  can  be  made  by  the  proper  authorities.^  The  offence  of 
petit  larceny  is  within  the  above  rule  as  to  felonies.^ 

'  It  has  sometimes .  been  contended  that  an  arrest  of  this  char- 
acter, without  a  warrant,  was  a  violation  of  the  great  fundamental 
principles  of  our  National  and  State  Constitutions,  forbidding 
unreasonable  searches  and  arrests,  except  by  warrant  founded 
upon  a  complaint  made  under  both.  But  Justice  Dewey  says* 
those  provisions  doubtless  had  another  and  different  purpose, 
being  in  restraint  of  general  warrants  to  make  searches,  and 
requiring  warrants  to  issue  only  upon  a  complaint  made  under 
oath,  they  do  not  conflict  with  the  authority  of  constables  or 
other  peace  officers,  or  private  persons,  under  proper  limitations 
to  arrest,  without  warrant,  those  who  have  committed  felonies. 
The  publip  safety  and  the  due  apprehension  of  criminals  charged 
with  heinous  offences,  imperiously  require  that  such  arrests  should 
be  made  without  warrant  by  officers  of  the  law.  As  to  the  right 
appertaining  to  private  individuals  to  arrest  without  a  warrant, 
it  is  a  much  more  restricted  authority,  and  is  confined  to  cases 
0(  tlie  actual  guilt  of  the.  party  an*ested,  and  the  arrest  can  only 
be  justified  by  proving  such  guilt ;  but  as  to  constables  and 
other  peace  officers  acting  officially,  the  law  clothes  them  with 

>  2  Hawk,  P.  C,  ch.  13,  §  1. 

*  Beckwith  v.  Philby,  6  Bam.  &  Cress,  638,  per.  Lord  Tentenden.    Tide 
Doag.,  360,  et  2  Oar.  &  P.,  361. 

'  Carpenter  v.  Mills,  29  How.,  473 ;  Matter  of  Henry  Id.,  185. 

*  Rohan  «.  Sowin,  5  Oush.,  285.    See  also  6  Binnej,  318, 1  N.  H.,  54. 
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greater  aathority,  and  they  are  held  to  be  justified,  if  they  act 
in  making  the  arrest  upon  probable  and  reasonable  grounds,  for 
belieying  the  party  guilty  of  a  felony ;  and  this  is  all  that  is 
necessary  for  them  to  show,  in  order  to  sustain  a  justification  of 
an  arrest  for  the  purpose  of  detaining  the  party  to  await  further 
proceedings  under  a  complaint  on  oath  and  a  warrant  thereon; 

A  peace  officer  may,  therefore,  justify  an  arrest  on  a  reasonable 
charge  of  felony  without  a  warrant,  although  it  should  after- 
wards appear  that  no  felony  had  been  committed ;  but  a  private 
individual  cannot.^  In  the  case  of  Beckwith  v.  Philby,  cited 
above,*  it  was  attempted  by  the  plaintifiT  to  make  an  essential  dis- 
tinction between  the  rights  of  an  officer,  whether  he  acts  upon  hid 
own  suspicion,  or  upon  the  charge  and  accusation  of  another.  It 
was  admitted  that  in  the  latter  case,  it  was  his  duty  to  make  the 
arrest,  and  it  is  not  incumbent  upon  him  to  prove  the  felony. 
But  it  was  claimed  that  if  he  assumed  to  act  upon  his  own  suspi- 
cion, he  then  placed  himself  in  the  situation  of  any  private  citizen, 
and  could  justify  himself  only  on  proof  that  a  felony  had  in  fact 
been  committed ;  but  any  such  distinction  waa  entirely  negatived 
by  the  court,  and  it  was  there  broadly  laid  down  that  a  constable, 
having  a  reasonable  cause  to  suspect  that  a  felony  has  been  com- 
mitted, has  authority  to  arrest  the  party  suspected,  although  it 
afterwards  appear .  that  no  felony  had  been  committed ;  and 
numerous  decisions  fully  sustain  this  principle  in  its  entire  extent.' 
It  has  sometimes  been  urged  that  the  officer  should  not  be 
allowed  to  arrest  in  such  cases,  only  where  there  is  reason  to  sup- 
pose that  the  party  accused  would  otherwise  escape  ;^  but  in  one 
of  those  cases  the  court  said,  we  do  not  find  any  authority  for  thus 
restricting  an  officer  in  the  exercise  of  his  authority  to  aiTest  for  a 
felony  without  a  warrant.  The  probability  of  an  escape  or  not, 
if  the  party  is  not  forthwith  arrested,  ought  to  have  its  proper 
effect  upon  the  mind  of  the  officer  in  deciding  whether  he  will 
arrest  without  a  warrant ;  but  it  is  not  a  matter  upon  which  a 
jury  is  to  pass,  in  deciding  upon  the  right  of  the  officer  to  arrest. 
The  question  of  reasonable  necessity  for  an  immediate  arrest,  in 
order  to  prevent  the  escape  of  the  party  charged  with  felony,  is 

■  Sunael  o.  Payne,  1  Dong.  R.,  359;  1  East.,  301;  2  Hale  P.  C,  83,  84,  89. 

*  6  Barn.  &  Cress.,  635. 

*  1  Leading  Grim.  Cases,  p.  161,  note. 

*  DaTia  V.  Russell,  5  Bing.,  359 ;  Rohan  «.  Sawin,  5  Gush.,  281. 
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one  the  ojScer  must  act  upon  under  lus  official  responsibility,  and 
not  a  question  to  be  reviewed  elsewhere.^ 

But  in  order  to  justify  an  officer  in  arresting  without  a  warrant 
on  suspicion  of  guilt  of  any  crime,  the  crime  supposed  to  have 
been  committed  must  in  law  amount  to  a  technical  felony.' 

(p)  As  to  misdemeanors,  we  have  already  seen'  that  a  private 
person  has  no  right  to  arrest  a  party  without  a  warrant  for  the 
commission  of  a  misdemeanor,  after  the  offence  has  been  perpe- 
trated ;  but  whether  a  peace  officer  is  warranted  in  arresting  a 
person  after  a  breach  of  the  peace  has  been  committed,  is  a  point 
which  has  occasioned  some  doubt  There  are  some  authorities 
to  the  effect  that  the  officer  may  arrest  the  party  on  the  charge 
of  another,  though  the  affray  is  over,  for  the  purpose  of  bringing 
him  before  a  justice  to  find  security  for  his  appearance  ;^  but  the 
better  opinion  was  always  said  to  be  the  other  way.^  In  case  of 
an  affray  where  the  same  was  in  the  view  of  the  officer,  he  may 
arrest  immediately  afterwards ;  but  in  such  case  no  delay  what- 
ever should  be  made  in  making  the  arrest  f  and  an  arrest  two 
hours  after  an  assault  has  been  held  illegal^  In  a  note  to  the 
case  of  Strong  v.  Blanchard,®  cited  above,  it  is  stated  that  to  jus- 
tify the  arrest,  without  a  warrant,  for  a  misdemeanor,  the  officer 
must  have  viewed  the  offence,  unless  to  prevent  a  probable  felony. 

In  Bex  V,  Light,^  the  defendant  was  convicted  on  an  indict- 
ment charging  him  with  assaulting  a  constable  in  the  execution 
of  his  duty.  It  appeared  that  the  constable,  while  standing  out- 
side the  defendant's  house,  saw  him  take  up  a  shovel  and  hold  it 
in  a  threatening  attitude .  over  his  wife's  head,  and  heard  him  at 
the  same  time  say  :  *'  If  it  was  not  for  the  policeman  outside,  I 
would  split  your  head  open."  About  twenty  minutes  after,  the 
defendant  left  the  house,  saying  that  he  would  leave  his  house  alto- 

'  5  Gush.  R.,  281. 

'  R.  V, Thompson,  1  Mood. CO.,  88, 132 ;  5 Szchr., 378 ;  Russ  &  Ry. G.  G., 
329. 
'  Ante. 

*  2  Hale  P.  G.,  90;  1  East.  P.  C.,  306,  (n.) 

*  Ros.  Gr.  Et.,  242;  1  East.  P.  G.,  305;  2  Hawk,  ch.,  12,  §  30;  1  Russ.  by 
Grea.,  601 ;  1  G.  M.  &  R.,  757 ;  R.  v.  Walker,  1  Dears.  G.  G.  R.,  358 ;  2  Espin- 
asse,  539;  Gro.  Eliz.,  375;  4  G.  &  P.,  387 ;  25  Sng.  L.  &  £q.,  589. 

'  Strong  V.  Blanchard,  3  Wend.,  384. 

*  R.  o.  Walker,  supra. 

*  3  Wend.,  384. 

*  Dears.  &  B.  G.  G.,  332. 
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gether,  and  he  was  then  taken  into  custody  by  the  policeman, 
who  had  no  warrant.  It  was  on  this  apprehension  that  the 
assault  took  place,  and  it  was  held  that  the  policeman  was  justi- 
fied in  apprehending  the  defendant,  and  that  the  conyiction  was 
right.^ 

(c)  Independent  of  the  above  powers  given  by  the  common  law 
to  officers  to  arrest  without  warrant,  our  statutes  make  it  the 
duty  of  peace  officers  to  arrest  various  persons  when  required  so 
to  do  by  any  person.  Among  this  class  of  persons  may  be  named 
beggars,  vagrants  and  others,  of  whom  more  particular  mention 
will  be  made  hereafter,  in  treating  of  the  summary  conviction  of 
offenders  before  magistrates.' 


SECTION  m. 

OF  THE  ABBEST  BY  OFFIGEBS  WITH  A  WABBANT. 

The  following  general  rule  may  be  laid  down  as  applicable  to 
this  class  of  cases,  viz.:  If  the  magistrate  has  jurisdiction  of  the 
subject  matter  of  the  complaint,  and  the  warrant  be  lawful  and 
regular  on  its  face,  the  officer  is  protected ;  for  an  arrest  under 
it,  though  it  be  voidable  for  some  error,  irregularity  or  mistake, 
in  some  preliminary  proceedings,  and  so  if  the  want  of  jurisdic- 
tion be  only  as'to  the  person  or  place,  and  that  does  not  appear 
on  the  process ;  but  if  the  magistrate  has  no  jurisdiction  of  the 
subject  matter  then,  every  thing  done  is  absolutely  void,  and 
the  officer  is  a  trespasser.^ 

In  a  leading  case  upon  this  subject  in  this  State,  and  which  has 
been  followed  in  several  subseqent  cases,  Marcy,  J.,  said  the 
following  propositions,  I  am  disposed  to  believe,  will  be  foimd 
to  be  well  sustained  by  reason  and  authority  : 

That  where  an  inferior  court  has  not  jurisdiction  of  the  subject 
matter,  or  having  it,  has  not  jurisdiction  of  the  person  of  the 
defendant,  all  its  proceedings  are  absolutely  void.  Neither  the 
members  of  the  court,  nor  the  plaintiff  (if  he  procured  or  assented 

^  1  Roe.  Ct.  St.,  242;  vide,  Baynes  v.  Brewster,  11  L.  J.  M.  C,  5. 

*  Vide  post. 

*  1  Lead.  Or.  Gases,  180,  note ;  Bull,  Nisi  Prius,  83 ;  10  Coke,  68 ;  2  Strange 
711-1002;  2  Wilson,  275-^84;  2  Florida,  171 ;  11  Conn.,  95;  4  Id.,  107. 
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to  the  proceedings)  I  can  derive  any  protection  from  them,  when 
prosecuted  by  a  party  aggrieved  thereby. 

If  a  mere  ministerial  officer  executes  any  process,  upon  the 
face  of  which  it  appears,  that  the  court  which  issued  it  had  not 
jurisdiction,  of  the  subject  matter,  or  of  the  person  against  whom 
it  is  directed,  such  process  will  afford  him  no  protection  for  acts 
4one  under  it,^ 

It  being  the  rule  that  the  officer  must  decide  at  his  peril, 
"whether  the  court  had  general  jurisdiction  over  the  subject  mat- 
ter, and  that  in  order  to  decide  this  question,  he  may  be  governed 
by  knowledge  or  evidence,  obtained  aliunde  from  his  precept. 
It  is  equally  true  that  if  the  want  of  jurisdiction  be  only  as  to  the 
person,  place  or  process,  such  want  of  jurisdiction  must  appear  on 
the  process,  or  the  officer  is  shielded  by  its  protection.'  A  ministe- 
rial officer  is  protected  in  the  execution  of  process,  regular  and  legal 
on  its  face,  though  he  has  knowledge  of  facts  rendering  it  void 
for  want  of  jurisdiction.^ 

And  a  warrant,  which  is  a  protection  to  the  officer,  is  also  a 
protection  of  those  who  come  to  his  aid.^ 

A  warrant  for  the  arrest  of  a  criminal  offender,  issued  under 
2  fievised  Statutes,  706,  under  which  he  has  been  arrested,  and 
hai3  been  diBcharged  on  giving  recognizance,  cannot  authorize  a 
second  arrest,  though  the  recognizance  is  void.  The  warrant  is 
spent  by  the  first  arrest.^ 

So,  also,  an  arrest  is  illegal  when  made  by  a  constable  of  one 
county,  upon  the  unindorsed  warrant  of  a  justice  of  the  peace  in 
another  county.^ 

Besides  the  warrants  issued  for  the  apprehension  of  offenders 
by  certain  magistrates  aud  other  officers,  as  specified  in  subse- 
quent chapters  of  this  volume,  the  Boards  of  Health,  crekted  by 
i^ts  of  the  Legislature,  have  power  to  issue  warrants  in  certain 
casesJ 

*  Sayacool  v.  Boughton,  5  Wend.,  171 ;  12  Wend.,  496,  6  Id.,  367 ;  2  Com., 
^^3 ;  3  Barb.,  19. 

«  1  Lead  Gr.  Gas.,  182,  note ;  5  Wend.,  170 ;  12  Vennont,  661 ;  1  Gilman, 
401;  1  Richardson,  147. 

*  Peo.  V,  Warren,  5  Hill,  440,  9  Gonn.,  140 ;  24  Wend.,  485. 

*  DooUttle  o.  Doolittle,  31  Barb.,  312. 

*  Doyle  V.  Russell,  30  Barb.,  300 ;  disapproying,  6  Hill,  349. 
'  Peo.  V.  Shafer,  4  Park.,  45. 

^  Laws  1850,  ch.  324 ;  Uws  1866,  ch.  74,  §  14. 
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And  so,  also,  may  mspeetors  of  election^  and  other  special 
officers  in  the  different  cases  pomted  ont  by  statute,  issue  war- 
rants of  arrest  in  particular  instances,  falluig  within  those  pro* 
yisons  of  the  statute* 

SECTION  IV. 

AS  TO  THE  TDOS  AND  MANNER  OF  MAKING  THE  ABBEST. 

Having  already  spoken  of  the  power  of  official  and  unofficial 
persons  to  make  arrests,  we  will  now  consider  the  time  and  man* 
ner  in  which  the  arrest  is  to  be  made. 

(a)  As  regards  the  time,  the  rule  was  laid  down  by  the  com- 
mon law,  that  in  cases  where  a  party  was  authorized  to  arrest 
without  a  warrant,  that  it  could  be  made  at  any  time,  even  on  a 
Sunday,  and  at  any  place,^  and  that  it  might  be  made  in  the  night 
as  well  as  the  day  time,  in  order  to  prevent  the  escape  of  the 
party.^  Our  statute  provides  in  cases  of  breach  of  the  peace, 
or  apprehended  breach  of  the  peace,  or  for  the  apprehension 
of  persons  charged  with  crimes  and  misdemeanors,  that  process 
and  warrants  may  be  served  upon  Sunday.* 

(b)  An  officer  making  an  arrest  with  a  warrant,  should  give 
some  notification  of  his  authority  as  such  officer.  The  books 
agree  that  the  officer  is  bound  to  give  the  substcnce  of  the  war- 
rant or  process,  to  the  end  that  the  party  may  know  for  what 
cause  he  is  arrested,  and  take  the  proper  legal  measures  to  dis- 
charge himself.  This  is,  however,  where  the  party  submits  to 
the  arrest,  and  not  where  he  makes  resistance  before  the  officer 
has  time  to  give  the  information,  although  the  oificer  is  not  bound 
to  exhibit  the  warrant,  especially  where  there  may  be  reason  to 
apprehend  that  it  may  be  lo?t  or  destroyed,  yet  it  cannot  be 
doubted  that  it  is  his  duty  to  inform  the  party  where  such  is  the 
fact,  that  he  has  a  warrant,  or  to  make  known  in  some  other  way 
that  he  comes  in  his  character  as  an  officer,  to  execute  legal  pro- 
cess, and  not  leave  the  party  to  suppose  that  he  is  assailed  by  a 
wrong-doer.    The  contrary  doctrine  would  be  likely  to  lead  to 

'  1  R.  S.,  349,  §  33. 

'  1  Arch.  Gr.  Pl.,§  28,  h.;  Smythe,  207;  1  Nun.  &  Walsh,  102. 
'  9  Co.,  66;  1  Chit.  Or.  L.,  49;  1  East.  P.  C,  324  ;*3  Tarent,  14;  5  Ring. 
354. 
*  1  R.  S.,  675,  §  65. 
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violence  and  bloodshed.  Bbonson,  Justice,  says :  '<  I  do  not  say 
that  the  officer  is  bound  to  declare  the  particulars  of  his  author- 
ity before  he  makes  the  arrest,  or  that  it  may  not  sometimes  be 
proper  to  lay  hands  on  a  party  before  a  word  is  spoken,  but' 
either  before  or  at  the  moment  of  the  arrest,  the  officer  ought  to 
say  enough  to  show  the  party  that  he  is  not  dealing  with  a  tres- 
passer, but  with  a  minister  of  justice.''^ 

It  is  said  that  an  officer,  if  a  known  public  officer,  is  not  bound 
to  show  his  warrant  for  the  arrest,  even  if  demanded  by  the 
defendant,'  but  that  the  case  was  different  with  a  special  deputy, 
for  he  was  bound  to  show  his  warrant,'  or  the  arrest  is  illegal.^ 

Mr.  Bennett,  in  his  Notes  to  Leading  Criminal  Cases,^  says, 
it  may  be  fairly  questioned  whether  the  authorities  upon  this 
subject  mean  more  than  a  general  officer  is  not  bound  to  show 
his  warrant  of  appointment ;  for  it  is  difficult  to  see  why  a  gen- 
eral officer  is  not  as  much  bound  to  show  the  precept  authorizing 
him  to  arrest  a  person,  if  the  same  be  demanded,  as  a  special 
officer  ;  and  Lord  Eenton  remarked,  that  he  did  not  think  a  per- 
son bound  to  take  it  for  granted,  that  another,  who  says  he  has 
a  warrant  against  him,  without  producing  it,  speaks  the  truth ; 
and  he  ODnsidered  it  yery  important  that  in  all  cases  where  an 
arrest  was  made  by  virtue  of  a  warrant,  the  warrant  if  demanded, 
should  be  produced,  so  as  to  leave  a  delinquent  no  excuse  for 
resistance.^ 

(c)  There  are  some  cases  which  tend  to  show  that  submission 
to  process  without  compulsion  is  no  arrest  or  imprisonment ;  but 
the  law  must  be  understood  as  well  settled  that  no  manual  touch- 
ing the  body,  or  actual  force,  is  necessary  to  constitute  an  arrest 
and  imprisonment.  It  is  sufficient  if  the  party  be  within  the 
power  of  the  officer,  and  submits  to  the  arrest^ 

With  respect  to  hand-cufBng,  the  law  undoubtedly  is,  that 
police  officers  are  not  only  justified,  but  are  bound  to  take  all 
reasonable  requisite  measures  for  preventing  the  escape  of  those 

*  Bellows  V,  Shannon,  2  Hill,  86;  6  Co.,  54-5;  9  Co.,  69;  13  Mass.,  321; 
Fost.  Gr.  L.,  310-11 ;  1  Russ.  on  Or.,  451-514 ;  10  Wend.,  516. 

*  Arnold  o.  Steeves,  10  Wend.,  514;  3  Hawk.  P.  C,  b.  2,  ch.  13,  §  28 ;  2 
Hale's  P.  C,  116;  1  Haywood,  471. 

'  Frost  o.  Thomas,  24  Wend.,  418 ;  2  IredeU,  201. 

*  Vol.  1,  p.  185. 

*  8  T.  B.,  188;  1  ChH.  Or.  L.,  51 ;  1  T.  B.,  118. 
'  Gold  V.  Biasell,  1  Wend.,  215. 
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peTsons  they  have  in  custody,  for  the  purpose  of  taking  them 
before  the  magistrate  ;  but  what  those  reasonable  measures  are, 
must  depend  entirely  upon  the  circumstances,  upon  the  temper 
and  conduct  of  the  person  in  custody,  or  the  nature  of  the  charge, 
and  a  variety  of  other  circumstances,  which  must  present  them- 
selves to  the  mind  of  any  one.  As  to  supposing  that  there  is 
any  general  rule  that  prisoners  are  to  be  handcuffed,  seems  to  be 
an  unjustifiable  view  of  the  law.^ 

{d)  In  relation  to  commanding  assistance  by  the  officer,  it  is 
provided,  that  whenever  a  sheriff  or  other  public  officer,  autho- 
rized to  execute  any  process  delivered  to  him,  shall  find  or  have 
reason  to  apprehend  that  resistance  will  be  made  to  the  execu- 
tion of  such  process,  he  shall  be  authorized  to  command  every 
male  inhabitant  of  his  county,  or  as  many  as  he  shall  think  pro- 
per, and  with  such  arms  as  he  shall  direct,  and  any  military  com- 
pany or  companies  in  said  county,  armed  and  equipped,  to  assist 
him  in  overcoming  such  resistance,  in  seizing,  arresting  and  con- 
fining the  resistei*s,  their  aiders  and  abettors,  to  be  dealt  with 
according  to  law.^  And  persons  who  are  commanded  by  officers 
to  assist  them  in  the  execution  of  process,  and  who  refuse,  or 
without  lawful  cause  neglect  to  obey  such  command,  are  subject 
to  fine  and  imprisonment^ 

(e)  In  regard  to  the  right  to  break  open  doors  and  windows  to 
make  an  arrest,  it  is  said  in  general  that  a  man's  house  is  regarded 
as  his  castle,  which  is  only  to  be  violated  when  absolute  necessity 
compels  the  disregard  of  smaller  rights  in  order  to  secure  public 
benefit ;  and,  therefore,  in  all  cases  where  the  law  is  silent,  and 
express  principles  do  not  apply,  this  extreme  violence  is  illegal.^ 
In  all  cases  where  doors  may  be  broken  open  in  order  to  make  an 
arrest,  there  mu£rt  be  a  previous  notification  of  the  business,  and 
a  demand  to  enter  on  the  one  hand,  and  a  refusal  on  the  other, 
before  the  parties  can  proceed  to  that  extremity  ;^  but  where  a 
party  arrested  by  an  officer  breaks  away,  and  shuts  himself  up  in 
his  own  house,  the  officer  is  justiiiable  in  the  attempt  to  retake 

*  Leigh  V.  Cole,  6  Cox  0.  C,  331. 

*  2  R.  8.,  441,  §  101. 

'  Idem,  §  103.    Vide  10  Wend.,  128. 

*  I  Arch.  Gr.  PI.,  29,  note;  3  Black.  Com.,  288;  14  East.,  79,  116,  118, 
154-5;  5  Co.,  91 ;  Cowp.,  1. 

*  1  Rnss.  on  Cr.,  627,  628 ;  Fost,  320 ;  2  Hawk.  P.  C,  ch.  14,  §  1 .  1  East. 
P.  C,  ch.  5,  §  87. 
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« 

him  to  break  open  the  outer  door  of  the  house  of  such  party 
without  making  known  his  business,  demanding  admission,  and 
receiving  a  refusal,  where  the  pursuit  is  fresh,  and  the  party  con- 
sequently aware  of  the  object  of  the  officer.^ 

Where  a  felony  has  been  committed,  or  a  dangerous  wound 
given,  the  party's  house  is  no  sanctuary  for  him,  and  the  doors 
may  be  forced  after  such  notification,  demand  and  refusal,  as 
above  stated.'  So,  also,  when  a  minister  of  justice  comes  armed 
with  process  founded  on  a  breach  of  the  peace,  doors  may  be 
broken.^  But,  though  a  felony  has  been  actually  committed,  yet 
a  bare  suspicion  of  guilt  against  the  party  will  not  authorize  a 
proceeding  to  this  extremity,  unless  the  officer  comes  armed  with 
a  warrant  from  a  magistrate  grounded  on  such  suspicion  ;^  for, 
where  a  person  lies  under  a  probable  suspicion  only,  it  is  said  to 
be  the  better  opinion,  that  the  breaking  open  doors  without  a 
warrant,  in  order  to  apprehend  him,  cannot  be  justified,  or  must 
at  least  be  considered  as  done  at  the  peril  of  proving  that  the 
party,  so  apprehended  on  suspicion,  is  guilty.^ 

It  is  said  that  if  there  be  an  affray  in  a  house,  the  doors  of 
which  are  shut,  whereby  there  is  likely  to  be  manslaughter  or 
bloodshed,  and  the  constable  demand  entrance,  and  be  refused 
by  those  within,  who  continue  the  a&ay,  the  constable  may  break 
open  the  doors  to  keep  the  peace  and  prevent  the  danger  ;  and 
it  is  also  said  that  if  there  be  disorderly  drinking  or  noise  in  a 
.  house,  at  an  unseasonable  time  of  night,  especially  in  inns,  taverns 
or  ale  houses,  the  officer  demanding  entrance  and  being  refused, 
may  break  open  the  doors  to  see  and  suppress  the  disorder;  and 
further,  that  where  an  affray  is  made  in  a  house  in  the  view  or 
hearing  of  the  officer,  or  where  those  who  have  made  an  affray  in 
his  presence  fly  to  a  house  and  are  inmiediately  pursued  by  him, 
and  he  is  not  suffered  to  enter  in  order  to  suppress  the  affray  in 
the  first  instance,  or  to  apprehend  the  a&ayers  in  either  case, 
he  may  justify  breaking  open  the  doors.^ 

The  privilege  above  spoken  of,  viz.,  of  every  man's  house 

>  Allen  V.  Martin,  10  Wend.,  301. 

'  Russ  on  Cr.,  628;  Fost.,  320;  1  Hale,  459;  2  Hawk.  P.  C,  ch.  14.  §  7. 

'  Idem. 

*  Fost.,  321. 

•  1  Russ  on  Cr.,  629 ;  2  Hawk.  P.  C,  ch.  5,  §  87 ;  1  East.  P.  C,  ch.  5,  §  87. 
'  Buss  on  Cr.,  629;  2  Hale,  95;  2  Hawk.  P.  C,  ch.  14,  §  8. 
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being  his  eastle,  applies  only  to  the  breach  of  outward  doors,  so 
if  the  officer  found  the  outward  door  open,  or  it  be  opened  to  him 
from  within,  he  may  then  break  any  inward  door,  if  he  iSnd  that 
necesaaiy  in  order  to  execute  his  process  ;^  and  the  priyilege 
only  extends  to  the  dwelling  house,  but  it  should  seem  that 
within  that  term  are  comprehended  all  such  buildings  as  are 
within  the  curtilage,  and  as  are  considered  as  part  of  the  dwell- 
ing house  at  common  law.^  So,  also,  this  personal  pririlege  of 
an  individual,  in  respect  to  his  outer  door  or  window,  is  confined 
to  cases  where  the  breach  of  the  house  is  made  in  order  to  arrest 
the  occupier  or  any  of  his  family  who  have  their  domicile,  their 
ordinary  residence,  there ;  for,  if  a  stranger,  whose  ordinary 
residence  is  elsewhere,  upon  a  pursuit,  take  refuge  in  the  house 
of  another,  this  is  not  the  castle  of  such  stranger,  nor  can  he 
claim  in  it  the  biBuefit  of  sanctuary.^  And  also,  as  above  stated, 
it  must  be  confined  to  arrests  in  the  first  instance ;  for  if  a  man, 
being  legally  arrested,  escape  from  the  officer,  taking  shelter  in 
his  own  house,  the  officer  may,  upon  fresh  suit,  break  open  the 
doors  without  the  notice,  demand  of  admission  and  refusal 
spoken  of.^ 

(/)  As  to  the  amount  of  force  to  be  used  by  the  officer  in 
making  the  arrest,  the  officer  should  in  all  cases  act  with  caution 
and  prudence ;  but  he  is  authorized  to  use  as  much  force  as  may 
be  necessary,  according  to  the  circumstances  of  the  case,  to  over- 
come resistance  and  effect  the  arrest  ;^  and  if  the  officer  or  other 
person,  in  endeavoring  to  make  a  legal  arrest,  be  resisted,  and  in 
opposing  force  to  force  he  happen  to  kill  the  party,  the  homicide 
is  justifiable,  and  the  officer  or  other  jperson  need  not  retreat,  as 
in  the  ordinary  case  of  se  defendo;  but  if  the  arrest  would  have 
been  illegal,  tibie  killiog  would  amount  to  manslaughter.^ 

(ff)  In  relation  to  the  power  of  an  officer  to  convey  a  prisoner 
through  other  counties,  it  is  provided  by  statute,  that  when  an 
officer  shall  have  arrested  any  prisoner  on  a  criminal  charge  in 
any  county,  he  may  carry  such  prisoner  through  such  parts  of 

>  1  Ross,  on  Or.,  630;  1  Hale,  458;  1  East.  P.  C.ch.  5,  §  87. 

*  1  Ross,  on  Cr.  631. 

*  Fost.,  320;  5  Co.,  93;  1  Russ.  on  Or.,  631. 

«  1  Russ.  on  Cr.,  632;  Fost.,  320;  1  Salk.,  79;  1  Hale,  469;  2  Hawk.  P.  0.» , 
ch.  14,  §9;  10  Wend.,  301. 
'  1  Hale,  494;  Fost.,  270. 

*  1  Arch.  Cr,  PI.,  29;  1  Hale,  494,  481;  Fost.,  318,  274;  2  Hale,  218. 
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any  other  comity  or  counties  as  shall  be  in  the  ordinary  route  of 
traveli  from  the  place  where  such  prisoner  shall  have  been 
arrested,  to  the  place  where  he  is  to  be  conveyed,  and  delivered 
under  the  process  by  which  such  arrest  shall  have  been  madei 
and  such  conveyance  is  not  deemed  an  escape.* 

And  while  passing  through  such  other  county  or  counties,  the 
officers  having  such  prisoner  in  their  charge,  are  not  liable  to 
arrest  on  civil  process,  and  they  have  the  like  power  to  require 
any  citizen  to  aid  in  securing  such  prisoner,  and  to  retake  him 
if  he  escape,  as  if  they  were  in  their  own  county ;  and  a  refusal 
or  neglect  to  render  such  aid,  is  an  offence  in  the  same  manner 
as  if  they  were  officers  of  the  county,  where  such  aid  was  required.* 

(A)  In  regard  to  escapes  by  the  prisoner,  where  it  is  without 
the  assent  of  the  officer,  the  prisoner  may  be  retaken  as  often 
as  he  flies  upon  fresh  suit,  though  he  were  out  of  view  or  had 
reached  another  county  or  district.'  In  a  case  in  this  State 
where  the  escape  was  voluntary  upon  the  part  of  the  officer,  Jus- 
tice Cowen  stated  that  it  is  said  in  some  books,  that  in  case  of 
criminal  process,  the  officer  suffering  the  escape,  cannot  take  the 
accused.  The  question  is  not  settled,  but  I  am  inclined  to  think 
the  law  is  otherwise,  and  so  it  is  considered  in  those  books  which 
treat  the  subject  with  the  greatest  care.  The  people  ought  not 
to  be  deprived  of  any  right,  by  an  escape  of  whatever  kind  from 
custody,  under  criminal  process,  though  the  officer  consent  to  the 
escape,  he  is  bound  to  retake  the  prisoner.^ 

It  has,  however,  been  held  in  this  State,  that  where  a  prisoner 
has  been  arrested  in  one  county,  upon  an  indorsed  warrant  issued 
by  a  justice  of  the  peace  in  another  county,  and  the  prisoner  is 
discharged  from  arrest  by  a  justice  of  the  peace  of  the  county 
in  which  he  is  arrested,  on  entering  into  a  recognizance  before 
him,  that  although  such  justice  may  not  have  had  the  right  to 
take  such  bail,  and  the  prisoner  should  have  been  brought  back 
to  the  county  from  which  the  warrant  issued,  yet  the  warrant 
has  spent  itself,  and  the  officer  has  no  right  to  arrest  the  prisoner 
again  without  new  process.^ 

»  2  R.  S.,  748,  §  63. 

•  Id.,  §  54. 

•  1  Chit.  Or.  L.,  69 ;  Dick.  J.,  arrest,  111. 

*  Clark©.  Cleveland,  6  ffill,  349;  2  Hawk.,  ch.  19,  §  12 ;  1  Esp.  R.,  218;  Peak 
N.  P.  Cases,  234;  Chit.  Cr.  L.,  61.,  Ed.  of  1841;  1  Gow.  N.  P.  Cases,  99. 

*  Doyle  V.  Ruasell,  30  Barb.,  300 ;  disapproying  6  Hill,  349. 
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{%)  Concerning  the  force  which  may  be  used  to  prevent  and 
in  pursuit  of  an  escaped  prisoner,  it  is  laid  down  that  where  a 
felony  has  been  actually  committed,  or  a  dangerous  wound  given, 
and  the  party  flies  from  justice,  he  may  be  killed  in  the  pursuit, 
if  he  cannot  be  otherwise  overtaken,  and  the  same  rule  holds  if 
a  felon,  after  arrest,  break  away  as  he  is  carrying  to  jail,  and  his 
porsuers  cannot  retake  him  without  killing  him  ;  but  if  he  may 
be  taken  in  any  case  without  such  severity,  it  is  at  least  man- 
slaughter in  him  who  kills  him,  and  the  jury  ought  to  inquire 
whether  it  were  done  of  necessity  or  not,  and  it  is  no  defense  to 
an  officer  in  such  a  case,  to  show  that  he  had  reasonable  ground 
to  believe  that  the  deceased  had  been  guilty  of  a  felony,  and  that 
he  had  also  reasonable  ground  to  believe  that  the  deceased  would 
otherwise  accomplish  an  escape.^ 

But  where  the  party  is  accused  of  a  misdemeanor  only,  and 
flies  from  the  arrest,  the  officer  must  not  kill  him,  though  there 
be  a  warrant  to  apprehend  him,  and  though  he  cannot  otherwise 
overtake  him;^  and  although  the  officer  must  not  kill  for  an 
escape  where  the  party  is  in  custody  for  a  misdemeanor,  yet  if 
the  party  assault  the  officer,  with  such  violence  that  he  has  rea- 
sonable ground  for  believing  his  life  to  be  in  peril,  he  may  justify 
killing  the  party.^ 

SECTION  V. 

OF  FDGmVES  FROM  JUSTIOE,  AND  THE  OBTAININO  OF  BEQTTISTnONS 
FOB  THE  ABBEST  THEBEOF  UFON  THE  GOVEBNOBS  OF  OTHEB 
STATES. 

A  person  charged  in  any  State  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  hav* 
ing  jurisdiction  of  the  crime/ 

In  pursuance  of  the  power  vested  in  the  executive  authority 
of  the  State  of  New  York,  for  the  demand  for  arrest  in  other 

>  Conroddy  f>  Peo.,  5  Park.,  234 ;  Whar.  on  Homicide,  50;  1  Hale,  481;  Fost.» 
27;  1  Boss,  on  Or.,  533;  2  DeT.,  58. 

*  Whar.  on  Horn.,  51. 
"  Idem,  53. 

*  Constitution  of  the  United  States,  art.  4,  §  2. 
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States  of  persons  committing  crimes  within  this  State,  and  escap- 
ing therefrom  before  arrest,  and  the  delivery  up  and  removal 
thereof  from  another  State  to  this  State  for  trial,  the  Executiye 
Department  of  the  State  of  New  York  have  issued  printed  regu- 
lations, calling  the  attention  of  district  attorneys,  sheriflb  and 
county  clerks  to  the  requirements  embraced  therein. 

The  regulations  state,  that  to  avoid  the  frequent  irregularities 
and  defects  in  applications  to  the  Governor  for  requisitions  on 
the  Governors  of  other  States  for  the  surrender  of  fugitives  from 
justice,  rules  have  been  adopted  by  the  Executive  Department, 
and  will  be  strictly  enforced ;  and  any  application  not  complying 
with  them  in  all  respects,  will  be  rejected  without  inquiry  into  its 
intrinsic  merits. 

The  following  is  a  synopsis  of  the  rules  and  regulations  above 
referred  to : 

Applications  for  requisitions  must  in  all  cases  be  made  by  the 
district  attorney,  or  in  his  absence,  by  his  deputy,  who  must  cer- 
tify that  he  approves  of  the  application ;  that  the  party  com- 
plained of  is  a  fugitive  from  justice,  and  is,  he  believes,  at  the 

time  in  the  State  of ;  that  he  fled  from  this  State  before 

arrest  could  be  made,  and  that  the  ends  of  justice  require  that  he 
should  be  brought  back  to  this  State  for  trial. 

If  the  application  is  upon  an  indictment,  a  certified  copy 
thereof  must  be  furnished  by  the  clerk  of  the  court  in  which  it  was 
found. 

If  upon  affidavits,  the  magistrate  taking  them  must  certify  that, 
in  his  opinion,  the  parties  making  them  are  to  be  believed,  and 
that  they  present  a  proper  case  for  a  requisition ;  and  the  official 
character  of  the  magistrate  must  be  proved. 

The  district  attorney  must  further  certify  that  if  the  facts 
stated  in  the  affidavits  are  true,  they  would,  in  his  opinion,  result 
in  a  conviction. 

It  must  also  be  affirmatively  stated  whether  any  application 
for  a  requisition  for  the  same  person,  for  an  offence  arising  out  of 
the  same  transaction,  has  been  previously  made ;  and  if  a  prior 
application  has  been  made,  any  new  facts  appearing  in  the  papers 
must  be  specially  pointed  out. 

The  district  attorney  must  also  name  the  State  upon  which  the 
requisition  is  asked,  and  a  proper  person  to  whom  the  warrant 
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18  to  issae ;  and  must  certify  that  such  person  has  no  private  inte- 
rest in  the  arrest  of  the  fugitive. 

When  any  statements  are  made  upon  information  and  belief, 
the  statements  so  made  must  be  distinctly  defined,  and  the 
sources  of  information  and  grounds  of  belief  must  be  set  forth  in 
detail. 

In  all  cases  the  greatest  care  yrill  be  exercised  in  the  depart- 
ment to  ascertain  beyond  a  doubt  that  the  object  in  seeking  a 
requisition  is  not  to  collect  a  debt,  or  to  afibrd  some  person  an 
opportunity  to  travel  at  the  public  expense,  or  to  answer  some 
other  private  end.  In  all  cases  of  false  pretences,  embezzlement, 
conspiracy  and  similar  crimes,  the  strongest  affirmative  evidence 
will  be  required  that  the  real  objeet  is  not  the  collection  of  a 
private  debt. 

If  a  requisition  shall  have  been  improperly  or  unadvisedly 
granted,  there  will  be  no  hesitation  in  revoking  it. 

If  the  offence  is  not  of  recent  occurrence,  sufficient  reasons 
must  be  given  why  the  application  has  been  delayed. 

If  known,  it  should  also  be  stated  whether  the  accused  has 
ever  been  a  resident  of  this  State,  or  has  been  only  transiently 
here. 

In  all  cases  of  rejected  applications  for  requisitions,  the  papers 
will  be  retained  in  the  Executive  Department. 

Bequisitions  will,  as  a  general  thing,  be  granted  only  upon  the 
express  condition  inserted  in  the  warrant,  that  no  portion  of  the 
expense  shall  fall  upon  the  State,  but  that  the  entire  expense 
shall  be  borne  by  the  county  from  which  the  application  comes. 
District  attorneys  will  therefore  remember  that  in  making  an 
application  for  a  requisition,  they  are  sanctioning  a  county  charges. 
This  rule  will  be  waived  only  in  extraordinary  cases,  though  the 
expense  may  sometimes  be  imposed  on  the  complainant  or  appli- 
cant. 

Duplicates  of  all  papers  necessary  upon  the  application  must 
be  furnished,  that  one  set  may  be  retamed  in  the  Executive 
Department,  and  the  other  attached  to  the  requisition^  though  only 
one  set  need  be  certified.  This  requirement  is  designed  to 
embrace  the  formal  application  or  letter  of  the  district  attorney. 

In  no  case  can  a  requisition  be  granted  at  the  same  time  for 
the  same  offender,  upon  the  Governor  of  more  than  a  single  State. 

It  must  also  be  sho^^  by  affidavit,  duly  verified,  that  the  party 
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■ 

complained  of  is  a  fugitive  from  justice,  and  that  according  to 
the  best  knowledge  and  belief  of  the  affiant,  the  alleged  fugitive 
is  at  the  time  of  making  the  application  in  the  State,  upon 
which  a  requisition  is  asked,  and  the  grounds  for  such  belief 
must  be  specifically  set  forth  in  such  affidavit. 

It  having  been  decided  in  the  Third  Judicial  District  that 
Notaries  Public  are  not  magistrates  within  the  meaning  of  the 
federal  law,  no  application  for  a  requisition  based  upon  affida- 
vits before  a  notary  public  will  be  granted. 

The  Governor  has  no  power  to  require  the  surrender  of  fugi- 
tives who  have  taken  refuge  in  the  British  province. 

When  the  Governor  of  this  State,  in  the  exercise  of  the  autho* 
rity  conferred  by  the  Constitution  of  the  United  States,  or  by  the 
laws  of  this  State,  shall  demand  from  the  Governor  of  any  State 
or  territory  in  the  United  States,  or  from  the  executive  authority 
of  any  foreign  government,  any  fugitive  from  justice,  the  accounts 
of  the  persons  employed  by  him  for  that  purpose,  for  their  ser- 
vices, shall  be  audited  by  the  Comptroller  and  paid  out  of  the 
treasury.^ 

The  Legislature  generally  include  in  the  act  passed  each  year, 
making  appropriations  for  the  support  of  the  State  government, 
a  stated  sum  for  the  apprehension  of  criminals. 

The  Governor,  in  estimating  the  expense  of  the  arrest  of  fugi- 
tives from  justice,  generally  has  reference  to  this  appropriation, 
and,  except  in  extraordinary  cases,  inserts  a  clause  in  the  body 
of  the  requisition,  that  no  part  of  the  expense  thereof  shall  fall 
upon,  or  be  borne  by  the  State. 

In  such  cases  the  officer  performing  the  travel  and  executing 
the  warrant,  has  to  seek  his  recompense  either  from  the  party 
who  employed  him,  or  from  the  Supervisors  of  the  county  in 
which  the  District-Attorney  resides,  who  signed  the  application 
for  the  requisition. 

Upon  an  examination  of  the  application  for  the  requisition  and 
papers  thereto  attached,  if  they  present  a  proper  case,  the  Gov- 
ernor of  this  State  certifies  to  the  Governor  or  Chief  Magistrate 
of  the  State  or  territory  where  the  fugitive  may  be,  that  the 
papers  are  authentic,  and  certified  in  accordance  with  the  laws 
of  this  State,  and  reqidres  therein  that  the  fugitive  be  appre- 

>  2  R.  S.,  748,  §  52. 
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hended  and  delivered  to  the  person  named  in  the  requisition,  and 
therein  authorized  to  receive  and  convey  the  fugitive  to  this  State, 
to  be  dealt  with  according  to  law.  One  set  of  the  papers  fur- 
nished upon  the  application,  is  attached  to  the  requisition,  and  the 
same  is  signed  by  the  Governor,  attested  by  his  private  secretary, 
and  sealed  with  the  privy  seal  of  the  State.  There  is  also  gener- 
ally delivered  by  the  Governor  to  the  person  named  in  the  requi- 
sition, at  the  same  time,  another  paper  sealed,  signed  and  attested 
in  the  same  manner  as  the  requisition,  authorizing  such  person  to 
receive  the  fugitives  from  the  proper  authorities  of  the  State  or 
territory,  upon  which  the  requisition  is  drawn,  and  to  bring  him  to 
this  State,  to  be  dealt  with  according  to  law.  It  is  also  the  prac- 
tice for  the  officer  or  person  serving  the  requisition,  and  named  in 
it,  to  take  with  him,  if  the  fugitive  be  indicted,  a  bench  warrant, 
and  if  not  indicted,  a  warrant  from  the  magistrate,  before  whom 
the  complaint  was  made,  for  the  arrest  of  the  accused. 

The  subsequent  proceedings  in  relation  to  the  arrest  of  the 
accused,  and  the  power  of  the  officer  or  person  named  in  such 
requisition,  and  acting  thereunder  in  another  State,  and  the  duty 
of  the  Governor  or  Chief  Magistrate  oi  such  other  State  or  ter- 
ritoiy  are  regulated  by  act  of  Congress.^ 

>  U.  S.  Laws,  FefamAiy  12, 1793,  §  2. 

C.  P.— 6. 
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IX— WhBH  BBCOOHIZAirCB  DBBMBO  BBOKBB. 

X.— Action  vpob  BBCoamzABCB. 
XI.— Common  law  avthoritt  abbooatbd. 

.     XII.— SUBBTIBi  rOB  GOOD  BBBATIOB. 
Xm.— SUBBTT  or  THB  FBACB  BY  OONVIOTB. 
XIV.— Bt  PBIZB  nOETBBS. 
XV.— SpBCXAL  PBOTIBIOHfl  APFUOABLB  TO  THB  CITT  AND  OOUNTT  OB  NBW  TOBX 

It  has  been  said  by  a  learned  commentator,  to  be  really  an 
honor,  and  almost  a  singular  one,  that  English  laws  furnished  a 
title  of  the  means  of  preventii\g  offences,  since  preventative  jus- 
tice is  upon  every  principle  of  reason,  of  humanity  and  of  sound 
policy,  preferable  in  all  respects  to  punishing  justice,  the  exe- 
cution of  which,  though  necessary,  and  in  its  consequences  a 
species  of  mercy  to  the  commonwealth,  is  always  attended  by 
many  harsh  and  disagreeable  circumstances.^ 

This  preventative  justice  consists  in  obliging  those  persons 
whom  there  is  a  probable  ground  to  suspect  of  future  misbe- 
havior to  stipulate  with,  and  to  give  full  assurance  to  the  public, 
that  such  offence  as  is  apprehended  shall  not  happen,  by  finding 
pledges  or  securities  for  keeping  the  peace  or  for  their  good 
behavior.* 

SECTION  L 

OFFIOBBS  WHO  MAY  BEQUIBE  SUBETT  OF  THE  FEAOE. 

The  following  officers  shall  have  power  to  cause  to  be  kept  all 
laws  made  for  1;he  preservation  of  the  public  peace,  and  in  the 
execution  of  that  power,  to  require  persons  to  give  security  to 

>  4  BUc.  Com.,  252. 

■  Idem.  ' 
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keep  the  peace  in  the  maimer  hereinafter  provided,  namely :  Jus- 
tices of  the  Supreme  Court,  Judges  of  the  Superior  Court  of  Law 
of  the  city  and  county  of  New  York,  the  Justices  of  the  Justices' 
Courts,  and  Police  Justices  for  the  said  city,  and  County  Judges 
of  County  Courts,  Mayors,  Eecorders  and  Aldermen  of  cities, 
Police  Justices  and  Justices  of  the  Peace,  appointed  for  any  city 
or  elected  in  any  town.^ 

SECTION  n. 

OF  THE  OOMPIiAINT. 

Whenever  complaint  shall  be  made  in  writing  and  upon  oath 
to  any  such  magistrate,  that  any  person  has  threatened  to  com- 
mit any  offence  against  the  person  or  property  of  another,  it  is 
the  duty  of  such  magistrate  to  examine  such  complainant,  and  any 
witnesses  who  may  be  produced  on  o^^th,  to  reduce  such  examin- 
ation to  writing,  and  cause  the  same  to  be  subscribed  by  the 
parties  so  examined.^  The  complaint  should  be  filed  and  pre- 
served by  the  justice,  and  any  party  affected  by  the  warrant 
allowed  to.  peruse  the  same,  and  take  a  copy  thereof  in  person 
or  by  deputy.^ 

On  an  application  to  a  magistrate  for  sureties  of  the  peace, 
there  must  be  a  formal  complaint  in  writing,  and  upon  oath, 
besides  the  examination  in  writing  reguii^ed  by  the  statute,  to 
justify  the  magistrate  in  issuing  a  warrant  against  the  party  com- 
plained of,  it  is  not  enough  that  the  complaint  is  embraced  in  the 
examination.^ 

It  is  a  universal  principle  of  law,  admitting  of  no  exception, 
that  a  man  cannot  be  deprived  of  a  known  right  without  a  spe- 
cific accusation,  and  even  where  mere  surety  of  the  peace,  or  of 
good  behavior  is  demanded,  the  party  requiring  it  must  not  only 
state  his  fears  but  assign  the  cause  upon  which  those  fears  are 
groimded.  The  rule  is  laid  down  with  great  precision  by  Haw- 
kins and  Sir  William  Blackstone.  It  is  this,  that  whenever  a 
person  has  just  cause  to  fear  that  another  will  bum  his  house  or 
do  him  a  corporal  hurt,  as  by  killing  or  beating  him,  or  that  he 

>  2  R.  S.,  704,  §  1. 
■  2  R.  S.,  704,  §  2. 

*  Laws  1866,  ch.  95. 

*  Bradstreet  o.  Ferguson,  23  Wend.,  638. 
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will  procure  others  to  do  him  such  mischief,  he  may  demand 
surety  of  the  peace  against  such  person ;  and  every  justice  of  the 
peace  is  bound  to  grant  it  upon  the  parties  giving  him  satisfac- 
tion, upon  oath,  that  he  is  actually  under  such  fear,  and  that  he 
had  just  cause  to  be  so  by  reason  of  the  other's  having  threat- 
ened to  beat  him,  or  lain  in  wait  for  that  purpose ;  and  that  he 
does  not  require  it  out  of  malice  or  vexation.^ 


SECTION  EL 

WHEN  WABBANT  TO  ISSUE. 

If  it  shall  appear  from  such  examination  that  there  is  just  rea- 
son to  fear  the  commission  of  any  such  offence  by  the  person 
complained  of,  it  is  the  duty  of  the  magistrate  to  issue  a  warrant 
imder  his  hand,  with  or  without  seal,  reciting  the  complaint,  and 
commanding  the  officer  to  whom  it  is  directed  forthwith  to  appre- 
hend the  person  so  complained  of,  and  bring  him  before  such 
magistrate.^ 

If  the  warrant  to  arrest  recite  that  there  was  a  complaint  in 
writing,  and  upon  oath,  it  is  prima  fade  evidence  that  such  pro- 
ceedings were  had,  and  will  protect  the  magistrate  in  an  action 
against  him,  until  it  be  affirmatively  shown  on  the  other  side 
that  there  was  not  such  a  complaint.^ 

SECTION  IV. 

PERSON  ARBESTBD  TO  ENTER  INTO  A  REOGGNIZANCE. 

Upon  such  person  being  brought  before  the  magistrate,  he 
may  be  required  to  enter  into  a  recognizance  in  such  sum,  not 
exceeding  one  thousand  dollars,  as  such  magistrate  shall  direct, 
with  one  or  more  sufficient  sureties,  to  appear  at  the  next  Court 
of  Sessions,  to  be  held  in  such  county,  and  not  to  depart  the 
same  without  leave;  and  in  the  meanwhile  to  keep  the  peace 
towards  the  people  of  this  State,  and  particularly  towards  the 
person  requiring  such  security.^    There  is  no  examination  or 

'  1  Wh.  Gr.  Gases,  315. 

•  2  R.  S.,  704,  §  3.    Vide  5  Park.,  651. 

•  23  Wend.,  638.  •  2  R.  S.,  704,  §  4. 
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trial  of  the  party  arrested  upon  the  retam  of  the  warrant,  and 
he  is  not  permitted  to  be  heard  either  personally  or  by  counsel 
at  this  stage  of  the  proceedings,  he  must  either  enter  into  the 
recognizance,  when  he  will  be  discharged,  or  in  default  thereof, 
it  becomes  the  duty  of  the  justice  to  commit  him,  as  in  the  next 
section  specified. 

SECTION  V. 

WHEN  TASTY  DISGHjIBGED,  AND  WHEN  TO  BE  OOMMHTED. 

If  such  recognizance  shall  be  given,  the  party  complained  of 
is  to  be  discharged.  If  such  person  shall  refuse  to  find  such 
security,  it  becomes  the  duty  of  the  magistrate  to  commit  him  to 
prison  until  he  shall  find  the  same,  specifying  in  the  warrant  the 
cause  of  commitment,  and  the  sum  in  which  such  security  was 
required ;  and  any  person  committed  for  not  finding  sureties  of 
the  peace,  as  above  provided,  may  be  discharged  by  any  two  jus- 
tices of  the  peace  of  the  county,  upon  giving  such  security  as  was 
originally  required  of  such  person.* 

In  the  mitimus,  it  is  not  necessary  to  state  the  crime  for  the 
prevention  of  which  the  application  for  sureties  of  the  peace  was 
made;  it  is  enough  if  it  be  stated  that  the  party  is  conunitted  for 
refusing  to  give  sureties.* 

When  a  justice  of  the  peace,  after  an  examination,  has  adju- 
dicated that  a  person  brought  before  him  shall  give  sureties  to 
keep  the  peace,  and  the  prisoner  has  refused  to  do  so,  it  is  his 
duty  to  issue  his  warrant  of  commitment;  and  such  warrant 
issued  on  the  next  day  will  be  valid,  though  in  the  meantime  the 
prisoner  has  been  suffered  to  go  at  large  by  the  consent  of  the 
justice.' 

The  warrant  of  commitment  is  valid  without  a  seal.^ 

>  2  R.  S.^  704,  §§  5>  6. 

*  23  Wend.,  638. 

•  Gtao  V.  Hall»  5  Park.,  651. 
«  Idem. 
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SECTION  VI. 

BEOOGNIZANGE  TD  BE  FILED. 

Every  recognizance  taken  pursuant  to  the  foregoing  provisionsy 
is  to  be  transmitted  by  the  magistrate  taking  the  same  to  the 
next  Court  of  Sessions  of  the  county.^ 

SEcnoN  vn. 

"WHEN  SURETIES  MAT  BE  BEQUIKEB  WITHOITT  OOMFLAINT. 

Every  person  who  in  the  presence  of  any  magistrate  above 
specified,  or  in  the  presence  of  any  court  of  record,  shall  make 
any  affray,  or  threaten  to  kill  or  beat  another,  or  to  commit  any 
offence  against  his  person  or  property,  and  all  persons  who  in 
the  presence  of  such  magistrate  or  court,  shall  contend  with  hot 
and  angry  words,  may  be  ordered  by  such  magistrate  or  court, 
without  any  other  proof,  to  give  such  security  as  above  specified, 
and  in  case  of  refusal  so  to  do,  may  be  committed  in  like  manner 
as  above  provided.^ 

SECTION  vm. 

PROGEEDINGS  ON  THE  BEOOGNIZANCE. 

Every  person  who  shall  have  entered  into  a  recognizance  to  keep 
the  peace,  shall  appear  at  the  next  Court  of  Sessions  held  in  the 
county,  and  if  he  fail  to  appear,  the  court  shall  forfeit  his  recog* 
nizance,  and  order  it  prosecuted,  unless  reasonable  excuse  for 
his  default  be  given.  If  the  complainant  do  not  appear,  the 
party  recognized  shall  be  discharged,  unless  good  cause  be  shown 
to  the  contrary,  and  if  the  respective  parties  appear,  the  court 
shall  hear  their  proofs  and  allegations,  and  may  either  discharge 
the  cognizance  taken,  or  they  may  require  a  new  recognizance, 
as  the  circumstances  of  the  case  may  require,  for  such  time  as 
shall  appear  necessary,  not  exceeding  one  year.^ 

«  2  R.  S.,  704,  §  7. 
•  2  R.  S.,  706,  §  8, 
»  2  R.  S.,  705,  §§  9, 10. 
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SECTION  IX. 

WHEN  BECOONIZANGE  DEEMED  BBOKEN. 

• 

No  recognizance  to  keep  the  peace  shall  be  deemed  to  be 
broken,  except  in  the  case  provided  for  by  the  last  section,  unless 
the  principal  in  such  recognizance  be  convicted  of  some  offence 
amounting  in  judgment  of  law  to  a  breach  of  such  recognizance.^ 

SECTION  X 

AOriON  T7FON  BEOOGNIZANOB. 

Whenever  the  district  attorney  of  the  county  in  which  such 
recognizance  was  taken,  shall  produce  to  the  court  in  which  such 
recognizance  was  filed,  evidence  of  such  conviction,  it  becomes 
the  duty  of  such  court  to  order  the  recognizance  to  be  prosecu- 
ted, and  the  district  attorney  is  thereupon  to  commence  an  action 
in  the  name  of  the  people  of  tlus  State,  and  in  such  action  the 
offenbe  stated  in  the  record  of  conviction  shall  be  assigned  as  a 
breach  of  the  condition  of  such  recognizance,  and  such  record 
shall  be  conclusive  evidence  of  the  matters  therein  stated.* 


SECTION 

OOHHON  LAW  AUTHOBnT  ABBOGAZBD. 

No  security  to  keep  the  peace  or  to  be  of  good  behavior,  shall 
be  required,  nor  shall  any  person  be  committed  to  prison  for  not 
giving  the  same  in  any  case,  except  such  as  are  prescribed  or 
authorized  by  statute.' 

SECTION  xn. 

SUBETIES  FOB  GOOD  BEHAVIOB. 

Becognizances  for  good  behavior  are  demandable  or  not  in  the 
discretion  of  the  judge.    They  differ  from  recognizances  to  keep 

»  2  R.  S.,  705,  §  11. 

•  2  E.  S.,  705,  §§  12, 13. 

•  2  R.  8.,  705,  §  14. 
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the  peace  in  two  important  features.  First :  Surety  for  good 
behavior  is  more  extensive  in  its  nature  than  surety  of  the  peace, 
and  may  be  more  easily  forfeited,  and  therefore  should  be 
exacted  with  greater  caution.  Second :  Surety  of  the  peace  is 
demandable  of  right  by  any  individual  who  thinks  himself  in 
danger  of  bodily  hurt,  and  will  make  the  necessary  oaths ;  but 
this  principle  has  not  been  applied  to  surety  for  good  behavior.^ 

SECTION  xm. 

SUBETT  OF  THE  FEAOE  BT  CONVICTS. 

Every  court  of  criminal  jurisdiction,  before  which  any  person 
shall  be  convicted  of  any  criminal  offence,  not  punishable  with 
death  or  imprisonment  in  a  State  prison,  shall  have  power,  in 
addition  to  such  sentence  aa  may  be  prescribed  or  authorized  by 
law,  to  require  such  person  to  give  security  to  keep  the  peace,  or 
to  be  of  good  behavior,  or  both,  for  any  term  not  exceeding  two 
years,  or  to  stand  committed  until  such  security  be  given.  But 
the  above  provision  does  not  extend  to  any  conviction  for  writing 
or  publishing  any  libel,  nor  can  any  such  securitj'  be  required  by 
any  court  upon  any  complaiut,  prosecution  or  conviction  for  such 
writing  or  publishing.* 

No  recognizance  given  under  the  last  section  shall  be  deemed 
to  be  broken,  unless  the  principal  therein  be  convicted  of  some 
offence  amounting  in  judgment  of  law  to  a  breach  of  such  recogni- 
nance.  The  same  proceedings  for  the  conviction  of  such  recog- 
nizance, when  forfeited  shall  be  had,  as  are  prescribed  by  statute, 
and  above  mentioned  in  relation  to  recognizances  to  keep  the 
peace.' 

SECTION  XIV. 

BY  FBIZE  HOHTEBS. 

Whenever  it  shall  be  made  to  appear  to  any  magistrate,  hav- 
ing power  to  hear  complaints  in  criminal  cases,  that  there  is  rea- 
sonable ground  to  apprehend  that  an  offence,  within  the  statute 

•  Com.  V.  Diuuie,  2  Whee.  Cr.  Cases,  540. 

•  2  R.  S.,  738,  §  1. 

•  Id.,  §§  2,  3. 
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against  prize  fighting,  is  about  to  be  committed,  such  magistrate 
shall  issue  his  warrant  to  the  sheriff  or  constable  in  the  county  of 
such  magistrate's  residence,  for  the  arrest  of  the  person  or  per- 
sons so  about  to  offend,  and  upon  such  person  being  brought 
before  him,  shall  inquire  into  the  matter,  and  if  it  shall  appear  that 
there  is  reasonable  ground  to  apprehend  that  such  person  was 
about  to  commit  any  offence  specified  in  the  provisions  against 
prize  fighting,  he  shall  require  such  person  to  enter  into  a  bond 
to  the  people  of  the  State  of  New  York,  in  such  sum,  not  exceed- 
ing one  thousand  dollars,  as  such  magistrate  shall  fix,  that  such 
person  will  not,  for  the  space  of  one  year,  offend  against  any  of 
the  provisions  of  said  act ;  and  such  bond  may,  in  the  discretion 
of  the  magistrate,  be  required  to  be  with  sureties,  to  be  approved 
of  by  such  magistrate,  or  may  be  taken  without  surety.^ 

If  any  person  shall  omit  or  refuse  to  enter  into  such  bond,  the 
magistrate  shall  commit  such  person  to  the  county  jail,  there  to 
remain  until  discharged  by  a  Court  of  Becord  having  criminal 
jurisdiction.  Any  person  so  committed  to  the  county  jail  may 
at  any  time,  upon  habeas  corpus,  be  discharged  from  his  impri- 
sonment, by  executing  the  bond  directed  by  the  committing 
magistrate ;  and  if  such  bond  was  required  to  be  with  surety,  the 
officer  taking  the  same  shall  approve  of  the  surety.^ 

SECTION  XV- 

SPECIAL   FBOVISIONS    APPLICABLE   TO   CnT    Aim    OOVNTY    OF    KEW 

TOBE. 

Every  recognizance  to  keep  the  peace,  or  to  be  of  good 
behavior,  or  both  (except  such  recognizances  for  good  behavior 
as  shall  be  taken  on  conviction  of  disorderly  persons,  and  such 
recognizances  to  keep  the  peaee  as  shall  be  made  returnable  to 
the  Court  of  General  Sessions  of  the  Peace),  that  shall  be  entered 
into  in  the  city  and  county  of  New  York,  shall  be  forthwith  filed 
in  the  ofiice  of  the  clerk  of  the  Court  of  Special  Sessions  in  said 
county ;  and  whenever  it  shall  appear  that  any  such  recognizance 
has  been  violated,  it  becomes  the  duty  of  the  district  attorney. in 
said  county  to  move,  before  the  said  Court  of  Special  Sessions, 

*  LawB  1859,  ch.  37,  §  2,  p.  63. 

•  Id.,  §§  2,  3. 
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for  the  forfeiture  of  the  recognizance.  The  said  Court  of  Spe- 
cial Sessions  may,  upon  the  proof  of  the  violation  of  any  such 
recognizance,  direct  the  same  to  be  forfeited,  by  an  order  entered 
in  their  minutes ;  and  the  clerk  of  said  court  shall  return  the  said 
recognizance,  when  forfeited,  with  a  certified  copy  of  the  minutes 
of  forfeiture  to  the  district  attorney,  that  it  may  be  prosecuted. 
Any  act  or  behavior  upon  the  part  of  the  principal  in  such  recog- 
nizance, which  would  h^ve  been  cause  for  an  order  to  find  surety 
for  good  behavior  or  to  keep  the  peace  in  the  first  recognizance, 
is  to  be  deemed  a  breach  of  such  recognizance.^ 

Whenever  complaint  on  oath  and  in  writing  shall  be  made 
before  one  of  the  police  justices  in  the  city  of  New  York,  that 
any  person  has  committed  a  breach  of  the  condition  of  his  recog- 
nizance, the  said  justice  may  issue  his  warrant  for  the  arrest  of 
said  person  so  complained  of ;  and  upon  said  person  being  brought 
before  him,  the  said  justice  shall  proceed  in  the  same  manner,  as 
far  as  practicable,  as  is  prescribed  by  law  for  the  prosecution, 
examination,  discharge,  committal  or  bailing  of  persons  charged 
with  misdemeanors  before  police  justices  in  said  city.  In  case 
the  person  so  complained  of,  cannot  be  found  within  thirty  days, 
it  becomes  the  duty  of  said  police  justice  to  return  said  com- 
plaint to  the  Court  of  Special  Sessions,  in  the  same  manner  as 
complaints  for  misdemeanors  are  returned,  with  his  certificate  of 
the  fact^ 

The  subsequent  proceedings  upon  such  recognizances,  in  the 
Court  of  Special  Sessions,  will  be  found  pointed  out  in  chapter 
608,  of  the  Laws  of  1860.3 

«  Laws  1860,  ch.  508,  §  1,  p.  1007. 

•  Laws  1860,  ch.  608,  §  7,  p.  1007. 

•  Laws  1860,  p.  1007. 
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CHAPTER  VI. 

8BARCH  WAREANTS  ANP  THE  SEARCHING  OF  PRISONEBS  FOR  PROPERTT. 

8«ctioo  L—Or  siaxch  wABEAim  tor  CHizjoair  DSTAimn)  bt  Shakkbs. 

n.— Of  Sxjlrch  warrants  to  ooxpbl  thr  DRLmcRT  or  books  ahiJ  pjlprrs  bt  pubuo 

OVnCRRS  TO  TBRIR  SVOCRSSORS. 
m. — Of  SRARCB  WARRANTS  ISSVXD  lOR  STOLRN  OR  RMRRZZLRO  PROPRRTT. 

IV.— Op  trx  warrant. 
▼.—Warrant,  to  whoh  dirrctrd,  &c. 

VI. — SXARCH  IN  TBX  NIOHT  TXMR. 
Vn.>-BT  whom  to  RR  RZRCTITRB. 
ym.— Warrant,  bow  rxxcvtrd 
DL— Srarck  warrant  for  xinrral  watrr  bottlxs. 

X. — SRARCKXNO  PRUONSRS,  &C.,  for  PROPRRTT. 
XI.— Of  thr  DISPOSITION  M ADR  OF  STOLXN  PROPRRTT. 
Xn. — SRARCH  WARRANTS  FOR  PROPRRTT  PAWNRD. 
Xm.— SraRCB  warrants  for  canal  PROPRRTT. 

The  Constitution  of  the  United  States  declares  that  the  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects  against  unreasonable  searches  and  seizures,  shall  not  be 
Tiolated,  and  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized.^ 

The  same  article  is  also  incorporated  into  the  bill  of  rights  of 
this  State.' 

In  former  times,  search  warrants  were  contrary  to  law,  and  it 
was  remarked  by  Lord  Cabcden,  that  they  had  crept  into  the  law 
by  imperceptible  practice,  but  Lord  Hale  clearly  establishes 
their  legality,  on  the  ground  that  without  them  felons  would 
frequently  escape  detection.' 

The  provisions  of  our  statutes  regulating  search  warrants,  and 
the  cases  in  which  they  may  issue,  will  be  found  specified  below. 
The  cases  in  which  they  are  most  frequently  issued,  are  those 
for  the  recovery  of  personal  property  that  has  been  stolen  or 
embezzled. 

*  Const.  U.  S.J  art.  4,  amendments. 

•  §11. 

»  Arch.  Cr.  Pr.,  1,  §  35,  note  a ;  4  Inst.,  176 ;  11  St.  Tr.  321 ;  Hawk.  B.,  2 
ch.  13,  §  17,  n.  6;  2  Hale,  113;  1  D.  &  R.,  97;  Burn,  J.  et  WUliams,  J., 
Search  Warrant ;  Dick,  J.,  Warrant,  I. 
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SECTION  L 

OF  SEABOH  WABBANTS  K>B  OHILDBEN  DETAINED  BT  8HAKEB8. 

The  proviaions  of  the  Bevised  Statutes  in  relation  to  habeas 
corpus  for  children  detained  by  Shakers,  enact  that  if  upon  the 
return  of  any  habeaa  corpus  so  issued,  it  shall  appear  that  any 
child  therein  mentioned  cannot  be  found,  and  satisfactory  proof  be 
made  to  the  officer  issuing  the  writ  that  such  child  is  secreted  or 
concealed  by  or  among  any  society  of  Shakers  in  this  State,  he 
may  issue  his  warrant,  directed  to  the  sheriff  of  the  county  where 
the  said  child  is  suspected  to  be,  commanding  such  sheriff  in  the 
day  time  to  search  the  dwelling  houses  and  other  buildings  of 
'  such  society,  or  of  any  members  thereof,  or  any  other  building 
or  dwelling  house  specified  in  the  warrant,  for  such  child,  and  to 
bring  him  before  such  officer,  and  the  sheriff  shall  forthwith  exe- 
cute such  warrant.^ 

When  such  child  is  brought  before  such  officer,  he  may  award 
the  charge  and  custody  thereof  to  that  parent  who  shall  not  have 
joined  the  society  of  Shakers,  for  such  time,  under  such  regula- 
tions, and  with  such  provisions  and  directions  as  he  shall  deem 
proper;  and  every  such  order  may  at  any  time  on  sufficient  cause 
shown,  be  annulled,  varied  or  modified  by  the  officer  who  made 
the  same,  or  in  case  of  his  being  absent,  or  not  exercising  the 
duties  of  such  office,  then  by  any  other  officer  who  might  origi- 
nally have  made  such  order.^ 

SECTION  n. 

OF  8EABGH  WABBANT8   TO   OOMI'EL  TSB  DEUVEBT  OF  BOOBB  AND 
PAFEBS  BT  FUBUO  OFFI0BB8  TO  TEIEIB  8UOOESSOB8. 

In  proceedings  had  to  compel  persons  who  have  been  removed 
from  office,  or  where  the  term  for  which  they  shall  have  been 
elected  or  appointed  shall  expire,  to  deliver  up  to  their  succes- 
sor all  books  and  papers  in  their  custody  as  such  officer,  or 
appertaining  to  their  office  ;  and  the  person  complained  against 
shall  not  make  the  oath  required  by  the  statute, ,  and  it  shall 

'  2  R.  S.,  149,  $  5< 
•  Id.,  §  «. 
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appear  that  any  such  books  or  papers  are  withheld,  the  officer 
before  whom  such  proceeding  shall  be  had,  shall  also  issue  his 
warrant,  directed  to  any  sheriff  or  constable,  conunanding  them 
in  the  day  time  to  search  such  places  as  shall  be  designated  in 
such  warranty  for  such  books  and  papers  as  belonged  to  the  offi- 
cer so  removed,  or  whose  term  of  office  expired  in  his  official 
capacity,  and  which,  appertained  to  such  office,  and  seize  and 
bring  them  before  the  officer  issuing  such  warrant.^  Upon  any 
books  and  papers  being  brought  before  such  officer  by  virtue  of 
such  warrant,  he  shall  inquire  and  exnmine  whether  the  same 
appertained  to  the  office  from  which  the  person  so  refusing  to 
deliver  was  removed,  or  of  which  the  term  expired,  and  he  shall 
cause  the  same  to  be  delivered  to  the  complainant.' 


SECTION  m. 

OF  SEABGH  WABRAKTS  ISSUED  FOB  STOLEN  OB  EMBEZZLED  FBOPEBTT. 

Upon  complaint  being  made  on  oath,  to  any  of  the  following 
officers  oi;  magistrates,  viz  :  A  Justice  of  the  Supreme  Court,  a 
Judge  of  the  Superior  Court  of  Law,  of  the  city  and  cotmty  of 
New  York,  a  Judge  of  the  County  Courts,  a  Mayor,  Becorder  or 
Alderman  of  a  city,  a  Justice  of  the  Justices'  Court,  or  a  Police 
Justice  in  the  city  of  New  York,  or  Justice  of  the  Peace  or  Police 
Justice,  appointed  for  any  city  or  elected  in  any  town,  that  any 
personal  property  has  been  stolen  or  embezzled,  and  that  the 
complainant  suspects  that  such  propeily  is  concealed  in  any 
particular  house  or  place,  if  such  magistrate  be  satisfied  that 
there  is  reasonable  ground  for  such  suspicion,  he  shall  issue  a 
warrant  to  seach  for  such  property.' 

It  is  made  necessary  by  statute  that  this  complaint  should  be 
filed  and  preserved  by  the  magistrate,  and  he  is  to  exhibit  the 
same  upon  the  demand  of  any  person  affected  by  the  warrant  for 
his  perusal,  and  allow  such  person  by  himself  or  another,  to  take 
a  copy  thereof.^ 

*  1  R.  S.,  125,  §  66. 
■  Id.,  §  67. 

»*R.  S.,  746,  §32;  Id.  706,  §  1. 

*  Laws  1866,  ch.  95. 
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SECTION  IV. 

OF  THB  WABRANT. 

The  place  to  be  described,  must  be  particularly  described  in 
the  search  warrant.  Where  a  part  of  the  complaint  was  recited 
in  the  warrant,  in  which  it  was  stated  that  the  complainant  sus- 
pected the  stolen  property  was  concealed  in  the  stable  of  CX  P., 
on  the  east  side  of  the  canal,  in  the  village  of  Whitehall,  in 
said  county,  known  as  the  ^^  red  bam,"  and  then  the  warrant  gave 
direction  to  search  the  places  where  the  said  property  was  sus- 
pected to  be  concealed,  it  was  held  insufBcient,  for  the  reason 
that  though  the  place  mentioned  in  the  complaint  was  sufficiently 
designated  the  direction  given  in  the  warrant  was  too  general, 
and  authorized  the  search  of  any  suspected  place,  instead  of 
confining  the  search  to  the  place  so  suspected  by  the  complain- 
ant.^ 

The  warrant  should  be  under  seal,  and  if  issued  without  one, 
it  affords  no  protection  to  the  ofBcer  attempting  to  enforce  it.' 

The  search  warrant  should  not  be  granted  without  oath  made 
before  the  justice  or  other  officer,  that  the  party  complaining  has 
probable  cause  to  suspect  his  property  has  been  stolen,  or  is 
concealed  in  such  a  place,  and  showing  his  reasons  for  such  sus- 
picion.^ 

A  search  warrant  imder  the  hand  and  seal  of  a  justice  reciting 
information  on  oath  that  certain  goods,  describing  them,  had  been 
stolen  by  A  and  B,  and  were  concealed  in  the  house  of  C,  describing 
it,  and  commanding  the  officer  to  whom  it  was  directed  to  enter 
the  said  house  in  the  day  time,  and  search  for  the  articles  stolen, 
and  to  bring  them  with  C,  or  the  person  in  whose  custody  the 
goods  should  be  found,  before  the  justice,  was  held  a  legal  and 
valid  warrant.  It  does  not  seem  to  be  essential  that  the  owner 
of  the  goods  be  stated  in  the  warrant.^ 

'  People  V.  Holcomb,  3  Park.  656. 

•  Id. 

»  2  Hale,  113-160;  2  Wils.,  283-291;  11  St.  Tr.  321;  5  kedell,  45. 

«  Bell  V.  Clapp,  10  John.,  263. 
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SECTION  V. 

I 

WiUEtBANT,  TO  WHOM  DIBEOTED,   £Ta 

Such  warrant  shall  be  directed  to  the  sherijBT  of  the  county,  or 
any  constable  or  marshal  of  the  town  or  city,  and  shall  command 
him  to  search  the  place  where  such  property  is  suspected  to  be 
concealed  in  the  day  time  (which  place  shall  be  described  in 
such  warrant),  and  to  bring  such  property  before  the  magistrate 
issuing  the  warrant.^ 

A  search  warrant  cannot  be  sustained  as  valid  when  directed 
to  "  any  constable  "  of  the  county  in  which  the  search  is  directed 
to  be  made,  the  statute  requiring  all  such  warrants  to  be  directed 
"  to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal  of 
the  town  or  city  "  in  which  the  stolen  property  is  alleged  to  be 
secreted.-  The  statute  contemplates  that  a  search  warrant  should 
only  be  executed  by  the  sheriff  of  the  county,  or  a  constable  or 
marshal  of  the  town  or  city  in  which  the  stolen  property  is 
alleged  to  be  secreted.  To  direct  it  to  any  other  officer  is  a  vio- 
lation of  the  statute,  and  the  direction  of  a  warrant  is  a  material 
part  of  it^ 

SECTION   VL 

SEABOH  IN  THE  NIOHT  TIME. 

If  there  be  positive  proof  that  any  property  stolen  or  embezzled 
18  concealed  in  any  particular  house  or  place,  the  warrant  may 
authorize  the  searching  of  such  house  or  place  in  the  night  time.^ 

SECTION  VII. 

BT  WHOM  TO  BE  EXECUTED. 

Every  such  warrant  shall  be  executed  by  a  public  officer,  and 
not  by  a  private  citizen.^ 
This  was  also  the  rule  at  common  law,  though  it  is  fit  that  the 

>  2  R.  S.,  746,  §  33. 

*  People  V,  Holcomb,  3  Park.,  656. 

*  2  R.  S.,  746,  §  34. 

*  2  R.  S.,  746,  §  36. 
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party  complaining  should  be  present  and  assifiting,  because  he 
will  be  able  to  identify  the  property  that  he  has  lost^ 


SECTION  vm. 

WAB&AMT,    HOW    BXEGUTED. 

In  executing  a  search  warrant,  the  duty  of  the  officer,  and 
those  acting  in  aid  of  him  in  executing  a  search  warrant,  is  well 
and  legally  discharged  if  upon  making  the  search  required,  and 
finding  goods  corresponding  in  description  with  those  directed  to 
be  searched  for,  he  seizes  such  goods  and  brings  them  with  the 
person,  whose  premises  he  is  directed  to  search,  before  a  magis- 
trate for  further  proceedings.  The  officer  is  not  made  the  judge 
in  the  last  resort  of  the  identity  of  the  goods  with  those  stolen.' 
As  the  warrant  should  distinctly  specify  the  goods  to  be  seized, 
the  officer  ought  not  to  take  any  goods  but  those  specified  ;  thus, 
where  a  warrant  was  granted  expressly  to  seize  stolen  sugar,  and 
the  officer  seized  tea,  he  was  held  to  have  exceeded  his  authority, 
and  to  be  liable  to  the  party  aggrieved  for  a  trespass.^  So,  also, 
where  the  constable  having  a  warrant  to  search  for  specific  arti* 
cles  alleged  to  have  been  stolen,  found  and  took  away  those  and 
certain  others  supposed  to  be  also  stolen,  but  not  mentioned  in  the 
warrant,  and  not  likely  to  be  of  use  in  substantiating  the  charge 
of  stealing  the  goods  that  were  specified,  it  was  held  that  the 
constable  was  "a  trespasser.^  In  this  case,  however,  the  court 
remarked :  ''  K  these  articles  had  been  likely  to  furnish  evidence 
of  the  identity  of  the  articles  stolen,  and  mentioned  in  the  war- 
rant, there  might  have  been  reasonable  ground  for  seiziog  thenit 
although  not  specified  in  the  warrant" 

In  executing  a  warrant  of  this  description,  doors  may  be  broken 
open,  but  as  in  other  cases,  there  should  be  a  previous  notifica- 
tion of  the  business,  accompanied  by  a  demand  to  enter  on  the 
one  hand,  and  a  refusal  on  the  other,  before  proceeding  to  such 
mode  of  execution.^ 

'  2  Hale,  150 ;  11  State  Tr.,  32J. 
'  Stone  V.  Daoft,  5  Mete.,  98. 

*  2  Bos.  &  Pul.,  158;  3  Esp.  R.,  95. 

*  9  Dow.  &  R.,  224;  6  Bam.  &  Cress.,  332. 

*  Banks  v.  Farwell,  21  Pick.,  156;  Fost.,  320;  2  Hale,  193;  1  Ross.  Or.  L., 
519;  1  N.  &  Walsh,  205;  Bell  o.  Olapp,  10  John.,  263. 
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If  it  shall  appear  upon  the  examination  before  the  magistrate, 
that  the  property  is  stolen  property,  upon  satisfactory  proof  of 
the  title,  of  any  owner  thereof,  it  shall  be  delivered  to  him  on 
his  paying  the  reasonable  and  necessary  expenses  incurred  in  the 
preservation  of  such  property,  to  be  certified  by  such  magistrate.^ 
But  if  on  bringing  the  goods  and  the  person  in  whose  custody 
they  were  found,  before  the  magistrate,  it  appears  that  the  goods 
were  not  stolen,  they  are  to  be  restored  to  the  possessor.' 

All  the  checks  which  the  English  law,  and  which  even  the  con* 
stitution  of  the  United  States  have  imposed  upon  the  operation 
of  these  search  warrants,  and  with  the  manifestation  of  a  strong 
jealousy  of  the  abuses  incident  to  them,  would  scarcely  have  been 
thought  of,  or  have  been  deemed  necessary,  if  the  warrant  did 
not  communicate  the  power  of  opening  the  outer  door  of  a 
house.  In  a  leading  English  case,  it  was  asserted  by  the  counsel 
for  the  defendant,  that  on  a  search  warrant  to  search  for  stolen 
goods,  the  officer  might  break  open  doors,  &c.,  and  this  power 
was  not  questioned  by  the  other  side,  nor  by  Lord  Camden,  in 
the  able  and  elaborate  view  which  he  took  of  the  legality  and 
effect  of  these  warrants.^ 

It  is  said  to  be  questionable  whether  a  search  warrant  can  be 
executed,  or  afford  protection  to  an  officer,  where  it  shows  upon 
its  face  that  the  party  who  has  the  property  alleged  to  be  stolen 
is  charged  with  the  larceny  of  it,  and  no  warrant  for  his  arrest 
accompanies  or  is  incorporated  in  the  search  warrant.^ 

A  search  warrant  legally  and  regularly  issued,  and  duly  exe-. 
eated  in  the  day  time,  is  a  protection  as  well  to  the  party  on 
whose  oath  it  issued,  as  to  the  officer  who  executed  it,  against  an 
action  of  trespass.^ 

SECTION  IX. 

SEARCH  WARRANTS  K)R  MINERAL  WATER  B0TILE8. 

If  the  owner  or  agent  of  any  owner  of  mineral  water  bottles 
shall  make  oath  or  affirmation  before  any  magistrate,  that  he 

»  2  R.  S.,  747,  §  39. 

■  1  Non.  &  Walsh,  260. 

'  E^ticho.OuTmgtoii,2Wils.,275;llSt.Tr.,313;  Bell  o.Clftpp,  10  John .,263. 

•  Peo.  c.  Holcomb,  3  Park.  667. 

*  Beatty  v.  Perkins,  6  Wend.,  382. 

C.  p.— 7. 
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has  reason  to  believe,  and  does  believe,  that  any  of  his  bottles, 
stamped  and  registered  as  provided  by  law,  are  being  unlawfully 
used  by  any  person  or  persons  selling  or  manufacturing  mineral 
water  or  other  beverages  ;  or  that  any  junk  dealer*or  vender  of 
bottles  shall  have  any  of  such  bottles  secreted  upon  his  premises, 
or  in  any  other  place,  then  the  said  magistrate  shall  thereupon 
proceed  to  obtain  the  same,  under  the  existing  provisions  of  law 
in  relation  to  search  warrants,  which  are  declared  to  fully  relate 
to  the  said  purposes  ;  and  the  magistrate  shall  have  power  in  a 
summary  way,  to  bring  or  cause  to  be  brought  before  him,  the 
person  in  whose  possession  said  bottles  may  have  been  found,  to 
examine  into  the  circumstances  of  his  said  possession ;  and  if  he 
shall  find,  on  summary  examination,  that  said  person  has  diso- 
beyed or  violated  any  of  the  provisions  of  the  act,  in  relation  to 
such  matters,  he  shall  proceed  to  impose  the  fine,  and  if  the  same 
be  not  paid,  to  commit  said  person  to  prison  for  a  term  not  to 
exceed  fifteen  days.^ 

•  *  •  * 

SECTION  X 

SEABOHINO  FBISONEBS,  ETa,  FOB  FBOFEBTT. 

Any  magistrate  who  shall  commit  any  person  charged  with 
any  offence  to  prison,  or  by  whom  any  vagrant  or  disorderly 
person  shall  be  committed,  may  cause  such  person  to  be  searched 
for  the  purpose  of  discovering  any  property  he  may  have,  and  if 
any  property  be  found,  the  same  may  be  taken  and  applied  to 
the  support  of  such  person  while  in  confinement.' 

SECTION  XI. 

OF  THE  DISFOSmON  MADE  OF  STOLEN  FBOPEBTT. 

When  property  alleged  to  have  been  stolen  shall  come  into 
the  possession  of  any  constable,  marshal,  sheriff  or  other  person 
authorized  to  perform  the  duties  of  any  such  officer,  he  shall 
hold  the  same  subject  to  the  order  of  the  officers  hereafter  autho- 
rized to  direct  the  disposition  thereof.  Upon  receiving  satisfac- 
tory proof  of  the  title  of  any  owner  of  such  property,  the  magis- 

*  Uw8  1S60,  ch.  117,  §  2,  p.  194. 

•  R.  S.,  746,  §  36. 
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trate  who  shall  take  the  examination  of  the  person  accused  of 
stealing  such  property,  may  order  the  same  to  be  delivered  to  such 
owner  on  his  paying  the  reasonable  and  necessary  expenses 
incurred  in  the  preservation  of  such  property,  to  be  certified  by 
such  magistrate,  which  order  shall  entitle  such  owner  to  demand 
and  receive  such  property. 

If  stolen  property  shall  come  into  the.  custody  of  any  justice 
of  the  peace  or  other  magistrate,  upon  satisfactory  proof  of  the 
title  of  any  owner  thereof,  it  shall  be  delivered  to  him  on  his 
paying  the  reasonable  and  necessary  expenses  incurred  in  the 
preservation  of  such  property,  to  be  certified  by  such  magistrate. 
If  stolen  property  shall  not  have  been  delivered  to  the  owner 
thereof,  the  court  before  which  a  conviction  shall  be  had,  for  the 
stealing  of  such  property,  may,  upon  proof  of  the  ownership  of 
any  person,  order  the  same  to  be  restored  to  him.  K  stolen 
property  shall  not  be  claimed  by  the  owner  thereof  before  the 
expiration  of  six  months  from  the  time  any  person  shall  have 
been  convicted  of  stealing  such  property,  the  magistrate,  sherifi[^ 
constable  or  other  officer  or  person  having  the  same  in  his  cus- 
tody, shall  deliver  the  same  to  the  county  superintendents  of  the 
poor,  on  being  paid  the  reasonable  and  necessary  expenses  in- 
coired  in  the  preservation  thereof,  to  be  appropriated  to  the  use 
of  the  poor  of  such  coimty.^ 

In  New  York  city  and  Brooklyn  there  are  special  provisions 
in  regard  to  the  keeping  and  disposition  to  be  made  of  property 
taken  from  persons  charged  with  the  commission  of  crime.* 

SECTION  xn. 

8EAB0H  WABRANTS  FOR  PBOPESTT  FAWNED. 

Search  warrants  may  be  also  issued  for  property  embezzled  or 
taken  without  the  consent  of  the  owner,  and  which  he  suspects 
or  believes  to  have  been  pledged  to  any  pawnbroker.  The  con- 
stable to  whom  any  such  warrant  shall  have  been  delivered  shall 
have' the  same  power  to  execute  the  same,  and  shall  proceed  in 
the  same  manner  as  in  the  case  of  a  search  warrant  issued  upon 
a  charge  of  larceny.    Upon  any  property  so  seized,  by  virtue  of 

'  2  R.  S.,  747,  §§  37,  38,  39,  40,  41. 
*  Uws  1855,  ch.  199,  §  1. 
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such  warrant  being  brought  before  the  magistrate  who  issued 
the  same,  he  shall  cause  such  property  to  be  delivered  to  the 
person  so  claiming  to  be  the  owner  thereof,  on  whose  applica- 
tion the  warrant  was  issued,  on  his  executing  a  bond  as  here- 
inafter directed,  and  if  such  bond  be  not  executed  within 
twenty-four  hours,  such  justice  shall  cause  the  said  property  to 
be  delivered  to  the  person  from  whose  possession  it  was  taken. 
The  bond  above  mentioned  shall  be  in  a  penal  sum  equal  to 
double  the  value  of  the  property,  with  such  surety  as  the  justice 
shall  approve,  to  the  person  from  whose  possession  the  property 
was  taken,  with  a  condition  that  the  person  so  claiming  the  same, 
will  on  demand,  pay  all  damages  that  shall  be  recovered  against 
him  in  any  suit  to  be  brought  within  thirty  days  from  the  date 
of  such  bond,  by  the  pawnbroker  from  whose  possession  the  said 
property  was  t^en.  This  search  warrant  can  be  issued  by  any 
justice  of  the  peace,  police  justice  or  assistant  justice.  In  order  to 
authorize  the  issuing  of  the  warrant,  there  should  be  the  oath  of 
some  person  that  property  belonging  to  him  has  been  embezzled  or 
taken  without  his  consent,  and  that  he  has  reason  to  believe,  and 
does  suspect  and  believe,  that  such  property  has  been  pledged 
with  some  pawnbroker.  The  justice  should  also  be  satisfied  of 
the  correctness  of  such  suspicions.  The  warrant  is  to  be  directed 
to  any  constable  of  the  city  or  place,  commanding  him  to  search 
for  the  property  so  alleged  to  have  been  embezzled  or  taken, 
and  to  seize  and  bring  the  same  before  such  justice.^ 

SECTION  xm. 

SEABGH  WABBANTS  FOB  CANAL  FBOPEBTT. 

Search  warrants  can  also  be  issued  in  certain  cases  to  compel 
the  delivery  of  books,  papers,  matters  and  things  belonging  to 
tiie  canals  of  this  State.^ 

*  1  R.  8*,  711,  §§  9  to  13. 

*  1  R.  S.,  250,  §  344. 
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The  coroner's  is  a  very  ancient  office  at  the  common  law,  and 
is  of  equal  antiquity  with  the  sheriff.^  A  coroner's  jury  is  not 
limited  on  their  inquiry,  like  a  jury  upon  the  trial  of  one  charged 
with  crime.  Their  duty  is  to  determine  if  a  crime  has  or  has  not 
been  committed,  and  who  pei'petrated,  or  caused  the  same  to  be 
perpetrated,  and  all  the  circumstances  attending  it.^  In  this 
country  no  person  can  be  tried  upon  a  coroner's  inquisition,  yet 
the  inquisi^fefijof  ji  coroner's  jijry  finding  a  person  guilty  of  mur- 
der, has  aWbt*thc''3in>e*forcpigainstpth0iM^  grand 
jury  passes  upon  his  case,  that  axt  indictmeht  fclilidnhy  them  has 
thereafter,  prior  to  his  trial.  In  England,  however,  a  defendant 
may  be  prosecuted  for  murder  by  coroner's  inquest,  and  the  find- 
ing of  such  inquest  there,  is  equivalent  to  the  finding  of  a  grand 
jury;  and  in  cases  of  murder  or  manslaughter,  where  besides 
the  indictment,  there  is  also  a  coroner's  inquisition,  it  is  usual  to 
arraign  the  prisoner  on  the  inquisition,  immediately  after  arraign- 
ing him  on  the  indictment,  and  to  try  him  on  both  at  the  same 
time.  There  is,  however,  this  difference  between  the  effect  of 
the  two  in  England,  and  also  in  this  country,  the  finding  of  a 
grand  jury  is  regarded  as  of  more  weight  than  an  inquisition 
taken  before  the  coroner,  as  the  court  vnll,  in  their  discretion, 
bail  after  the  latter,  but  generally  refuse  after  the  foimer ;  the 
reason  of  which  may  be  that  in  the  one  case  they  look  into  the 
depositions  to  see  if  the  evidence  supports  the  charge  of  murder, 
whereas  in  the  other  the  investigation  is  secret,  and  does  not 
always  admit  of  a  summary  revision.' 

*  1  Blac.  Com.,  347. 

•  Cro.  on  Sheriffs,  918. 

»  Peo.  V.  Collins,  20  How.,  116 ;  1  Arch.  Cr.  Pr.,  108 ;  1  East.  P.  C,  371;  1 
Chit.  Cr.  L.,  164. 
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SECTION  L 

JURORS  TO  BE  SUMMONED. 

Whenever  any  coroner  shall  receive  notice  that  any  person  has 
been  slain,  or  has  suddenly  died,  or  has  been  dangerously 
wounded,  or  has  been  found  dead  4inder  such  circumstances  as  to 
require  an  inquisition,  it  shall  be  the  duty  of  such  coroner  to  go 
to  the  place  where  such  person  shall  be,  and  forthwith  to  sum- 
mon not  less  than  nhie,  nor  more  than  fifteen  persons,  qualified 
by  law  to  serve  as  jurors,  and  not  exempt  from  such  service,  to 
appear  before  such  coroner  forthwith,  at  such  place  as  he  shall 
appoint,  to  make  inquisition  concerning  such  death  or  wounding.^ 

It  is  said  that  the  coroner  must  summon  the  jurors  in  person, 
and  that  it  must  be  done  personally,  in  the  same  manner  as  jurors 
are  summoned,  by  a  sheriff  or  other  officer,  where  the  selection 
of  the  jurors  is  discretionary  with  him.  He  should  exercise  the 
same  care  in  summoning  the  jurors  as  the  officer  is  required  to 
do  in  the  case  of  jurors  in  a  civil  or  criminal^proqeedrng  in  courts 
of  law.  Care  ahouLd.  bo'taken  'fioi* to  J^tutLtn^n  -aiiytpeVson  related 
to  the  rji&c^f  0*1}  jA^d*.!^  Ibe  *perseii  *  whb*  caused  the  death  or 
wounding  is  Vnown,  or  if  any  suspicion  is  entertained  who  he  is, 
no  person  related  to  or  connected  with  such  person  should  be 
summoned ;  nor  should  any  one  who  is  known  to  be  prejudiced 
for  or  against  him,  be  summoned  to  act  as  a  juror  on  the  inquisi- 
.tion.  The  same  care  should  be  observed  in  such  case  to  obtain 
a  fair  and  impartial  verdict,  as  upon  the  trial  of  the  party  accused 
of  the  offence  ;  but  the  jurors,  who  are  selected  and  appear,  are 
not  challengeable  by  either  party .^  There  can  be  but  one  inquest 
held  upon  the  same  body,  and  therefore  the  coroner  who  shall 
have  first  taken  cognizance  of  the  matter,  shall  have  exclusive 
jurisdiction  therein,  unless  the  first  inquisition  shall  be  set  aside* 
One  inquisition  may  be  held  upon  several  dead  bodies  of  per- 
sons  who  were  killed  by  the  same  cause,  and  died  at  the  same 
time.  The  place  of  holding  the  inquest  must  be  within  the 
county  where  such  body  was  found,  and  in  which  such  coroner 

*  Laws  1847,  ch.  118,  §  1 ;  2  R.  S.,  742,  §  1. 

■  Crocker  on  Sheriffs,  §  913;  2  Hale  Cr.  L.,  59;  Wood's  Inst.,  b  4,  c  1;  3 
Bam.  &  Adol.,  2G0. 
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resides,  and  may  be  at  any  place  therein,  but  should  be  at  a  con- 
venient place  for  such  purpose  nearest  the  body.^ 

And  where,  on  a  coroner's  inquest,  the  jury  found  a  verdict 
that  the  death  was  caused  by  suicide,  and  nearly  five  months 
afterwards  the  coroner  summoned  another  jury  and  held  a  second 
inquest,  at  which  the  jury  found  that  the  deceased  was  killed  by 
H.  B.,  whereupon  the  coroner  issued  a  warrant  of  commitment, 
under  which  he  was  imprisoned,  on  Imbeaa  corpus  the  accused 
was  discharged  from  imprisonment,  on  the  ground  that  the  second 
inquisition  was  not  authorized  by  the  statute.' 

SECTION  n. 

SWEAHING  THE  JUBT. 

Whenever  (six  or  more  of  the  jurors)  shall  appear,  they  shall 
be  sworn  by  the  coroner  to  enquire  how  and  in  what  manner, 
and  when  and  where  such  person  came  to  his  death,  or  was 
wounded,  as  the  case  may  be,  and  who  such  person  was,  and  into 
all  the  circumstances  attending  such  death  or  wounding,  and  to 
make  a  true  inquisition  according  to  the  evidence  offered  to  them 
or  arising  from  an  inspection  of  the  body.^ 

After  the  jury  have  been  sworn  by  the  coroner,  they  with  the 
coroner  go  together  to  view  and  examine  the  body  of  the  deceased 
or  the  wounded  person.  It  will  not  be  sufficient  that  they  view 
the  body  differently  and  at  various  times.^  And  they  cannot 
proceed  upon  the  inquest  until  they  have  so  viewed  the  body, 
and  if  it  be  buried  it  must  be  dug  up.^  It  is  not  necessary  that 
the  inquest  should  be  held  where  the  body  is  found,  but  after  the 
body  has  been  so  viewed,  the  jury  may  return  to  some  conveni- 
ent place  to  hear  the  testimony  of  witnesses,  and  deliberate  upon 
their  verdict.® 

>  Crocker  on  Shcrifib,  §§  911,  912. 
'  People  V,  Budge,  4  Park.,  519. 

•  Laws  1847,  ch.  118,  §§  1,  2;  2  R.  S.,  742,  §  2. 

•  1  Chitty,  476 ;  3  Bam.  k  A.,  260. 

•  2  Hale,  Cr.  L.,  68. 

•  2  Hawk.  P.  C,  78;  Croc,  on  Sheriff,  §  916. 
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SECTION  m. 

8UBF(ENAS  FOB  WITNESSES. 

The  coroner  has  power  to  issue  subpcenas  for  witnesses  returna- 
ble either  forthwith,  or  at  such  time  and  place  as  he  shall  appoint 
therein,  and  is  the  duty  of  the  coroner  to  cause  some  surgeon  or 
physician  to  be  subpoenaed  to  appear  as  a  witness  upon  the  taking 
of  such  inquest,  and  every  person  served  with  any  such  subpoena 
is  liable  to  the  same  penalties  for  disobedience  thereto,  and  his 
attendance  may  be  enforced  in  like  manner  as  upon  subpoenas 
issued  in  justices  courts.^ 

The  subpoenas  may  be  served  by  the  coroner  himself,  or  by 
any  other  officer  or  person,  as  in  other  cases.^  .  The  witnesses  are 
not  entitled  to  any  fees  for  their  attendance,  and  in  case  of  non- 
attendance  they  may  be  compelled  t6  attend  by  attachment. 

SECTION  IV. 

OF   THE    EXAMINATION. 

The  coroner  swears  or  affirms  the  witnesses  produced  and 
examined  before  the  jury,  and  he  also  examines  them  and  reduces 
their  testimony  to  writing.^ 

The  jury  must  hear  all  the  evidence  offered  before  them, 
whether  it  be  in  favor  or  against  any  party  suspected  of  the 
killing  or  wounding,  for  the  jury  is  to  find  all  the  cm^umstances 
attending  the  killing  or  wounding.^ 

Counsel  may  be  present  and  assist  the  coroner  in  the  exami- 
nation of  the  witnesses,  and  the  jurors  may,  if  they  see  fit,  put 
any  proper  questions  to  the  witnesses,  but  the  party  suspected 
or  charged  with  the  crime  has  no  right  to  produce  witnesses  on 
the  inquest,  or  to  cross^xamine  those  produced  on  behalf  of  the 
people  by  himself  or  counsel.  But  it  is  the  duty  of  the  coroner 
to  examine  any  witnesses  he  may  have  reason  to  believe  may 
know  anything  concerning  the  matter  pertinent  to  the  enquiry, 

»  2  R.  S.,  743,  §§  3,  4. 

•  Croc,  on  Sheriffs,  §  914. 

•  Cro.  on  Sheriffs,  §  917;  2  R.  S.,  743,  §  8;  Id.,  926,  §  8,  4th  ed. 

•  Hale's  Cr.  L.,  60,  62. 
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'  and  to  put  to  any  witness  any  proper  and  pertinent  question  that 
the  party  may  desire.  Such  party  may,  however,  be  attended 
by  counsel  on  the  inquest  to  advise  with  him  as  to  his  rights  as 
to  answering  any  question  that  may  be  put  to  him  when  under 
examination. 

If  the  party  accused  of  the  crime  be  present  at  the  inquest, 
and  is  'there  charged  with  the  crime,  or  the  testimony  fastens 
the  crime  upon  him,  and  he  is  called  upon  by  the  coroner  to  tes- 
tify, it  is  his  duty  first  to  inform  the  accused  that  he  is  at  liberty 
to  refuse  to  answer  any  question  that  may  be  put  to  him.^  • 

Where  the  prisoner  was  arrested  by  a  constable  without  war- 
rant, on  suspicion  of  being  the  murderer  of  his  wife,  and  taken 
before  the  coroner  who  was  holding  an  inquest  on  the  body  of 
the  murdered  woman,  by  whom  he  was  sworn  and  examined  as 
a  witness,  it  was  held  that  his  evidence  thus  given  before  the 
coroner  was  not  admissible  on  the  prisoner's  trial  for  the  murder.* 

Upon  an  investigation  of  the  nature  treated  of  in  this  chapter, 
the  coroner's  jury  is  not  limited  in  their  inquiry  like  a  jury  upon 
the  trial  of  one  charged  with  the  crime.  Their  duty  is  to  deter- 
mine if  a  crime  has  or  has  not  been  conmiitted,  and  who  perpe- 
trated or  caused  the  same  to  be  perpetrated,  and  all  the  circum- 
stances attending  it,  and  any  proper  testimony  tending  in  any 
degree  to  throw  light  upon  the  subject,  may  be  properly  given. 
Still  nothing  but  legal  testimony  should  be  taken,  and  a  mere 
matter  of  opinion,  as  to  who  the  offender  is,  should  not  be  per- 
mitted, nor  should  hearsay  evidence  be  indulged  in.' 

The  coroner  may  cause  a  post  mortem  examination  of  the  body 
to  be  made  by  the  surgeon  or  physician  subpoenaed  before  hini, 
if  it  shall  be  necessary,  and  the  expense  thereof  shall  be  a  county 
charge.* 

K  a  physician  render  services  upon  an  inquest,  at  the  request 
of  the  coroner,  without  notice  or  stipulation,  that  he  must  not 
look  personally  to  the  coroner  for  payment ;  it  is  a  debt  of  the 
coroner,  and  may  be  recovered  from  him  by  action.* 

»  Cro.  on  Sheriffs,  §  917. 

*  People  «.  McMahon,  15  N.  Y.  (1  Smith),  384.    Vide  Henderson's  Case. 
'  Crocker  o.  Sheriffs,  §  918. 

*  Id.,  §  919. 

*  Van  Hoevenberg  v.  Hasbrouck,  45  Barb.,  107. 
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SECTION  V. 

INQUISITION  OP  JURY. 

The  jury,  upon  the  inspection  of  the  body  of  the  person  dead 
or  wounded,  and  after  hearing  the  testimony,  shall  deliver  to  the 
coroner  their  inquisition  in  writing,  to  be  signed  by  them,  in 
which  they  shall  find  and  certify  how  and  in  what  manner,  and 
when  and  where,  the  person  dead  or  wounded  came  to  his  death, 
or  was  wounded,  as  the  case  may  be,  and  who  such  person  was, 
and  all  the  circumstances  attending  such  death  or  wounding,  and 
who  were  guilty  thereof,  either  as  principal  or  accessory,  and  in 
what  manner.^ 

Before  signing  the  inquisition,  the  jury  should  retire  as  jurors 
in  other  cases,  and  deliberate  upon  their  verdict.  They  must  not 
suffer  any  one,  not  even  the  coroner,  to  mingle  with  them  in  their 
deliberations  ;  but  they  may,  as  in  the  case  of  jurors  in  courts  of 
law,  take  the  opinion  of  the  coroner  upon  any  question  of  law 
that  may  arise  upon  the  investigation.^ 

The  inquisition  should  show  before  what  coroner  the  same  was 
taken,  and  that  the  same  was  taken  upon  the  oath  of  good  and 
lawful  men  of  the  county,  who  were  first  duly  sworn  f  and  it 
should  also  show  when  and  where  the  same  was  executed.^  If 
the  person  who  is  found  dead  or  wounded  is  unknown,  or  the 
person  who  caused  death  or  wounding  is  unknown,  the  jury  should 
80  find  f  and  they  are  not  required  to  find  who  were  accessories 
after  the  fisict,  but  they  need  only  inquire  of  those  before  the 
fact.^  If  the  manner  of  the  death  is  unknown,  they  should  so 
state ;  and  if  the  fact  so  appears  before  them,  they  should  state 
whether  the  killing  was  accidental  or  suicide,  murder  or  man- 
slaughter, or  excusable  or  justifiable  homicide.^  It  is  not  neces- 
sary that  the  jury  should  be  kept  together  until  they  shall  have 
agreed  upon  a  verdict,  for  if  there  appears  to  be  an  irreconcilable 
difference  of  opinion  as  to  any  material  fact  amongst  the  jurors, 

»  2  B.  S.,  743,  §  5. 

*  Crocker  on  Sherillk,  §  921. 
»  2  Hawk.  P.  C,  77. 

*  Crocker  on  Sheriffs,  §  922. 

*  2  Hale  Cr.  L.,  63. 

*  2  Hawk.  P.  C,  78 ;  2  Hale  Cr.  L.,  63 
'  Crocker  on  Sheriffs,  §  9^. 
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concerning  which  they  are  to  make  inquests,  the  jurors  agreeing 
in  opinion  may  find  accordingly,  and  may  present  two  or  more 
inquisitions.^  • 

The  inquisition  is  to  be  signed  by  the  jurors  and  the  coroner. 
J£  the  names  of  the  jurors  are  not  set  out  at  length  in  the  cap- 
tion, they  must  sign  their  names  at  length,  and  not  merely  the 
initials  of  their  christian  name.^  When  there  are  two  or  more 
on  the  inquisition  of  the  same  name,  it  is  not  necessary  to  desig- 
nate them  by  their  abode  or  addition  ;^  and  if  some  of  the  jurors 
sign  with  their  mark,  such  signature  should  properly  be  attested, 
but  it  will  be  taken  prima  facie  that  the  signing  was  in  the  pre- 
sence of  each  other.^ 


SECTION  VI. 

PROCEEDINGS  OF  OOBONEB. 

If  the  jury  find  that  any  murder,  manslaughter  or  assault  has 
been  committed,  the  coroner  shall  bind  over  the  witnesses  to 
appear  and  testily  at  the  next  criminal  court,  at  which  an  indict- 
ment for  such  ofience  can  be  found,  that  shall  be  held  in  the 
county;  and  in  such  case,  if  the  party  charged  with  any  such 
offence  be  not  in  custody,  the  coroner  shall  have  power  to  issue 
process  for  his  apprehension  in  the  same  manner  as  justices  of 
the  peace.  The  coroner  issuing  such  process,  shall  have  the 
same  power  to  examine  the  defendant  as  is  possessed  by  a  justice 
of  the  peace,  and  shall  in  all  respects  proceed  in  like  manner.^ 

The  power  of  the  coroner  under  this  statute  is  to  be  measured 
by  that  of  justices  of  the  peace  throughout  the  State,  and  not  by 
that  of  the  justice  in  the  particular  locality  where  the  coroner  is 
called  to  act.^ 

The  proceedii^s  had  and  taken  by  the  coroner  subsequent  to 
the  issuing  of  his  warrant  for  the  apprehension  of  the  party 
charged  with  the  offence,  in  relation  to  the  service  of  the  warrant, 
and  the  arrest  of  the  accused,  and  from  his  arrest  during  his 

>  Crocker  on  Sheriffs,  §  923. 

•  3  Car.  A  P.,  602;  6  Id.,  179. 

•  7  Car.  &  P.,  638. 

•  2  Lew.  C.  C,  125;  Crocker  on  Sheri£&,  §  922. 

•  2  R.  S.,  743,  §§  6,  7. 

'  Peo.  o.  Beigler,  3  Park.,  316. 
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examination,  are  the  same  as  those  had  upon  the  arrest  and 
examination  of  offenders  upon  a  complaint  made  for  an  offence 
not  triable  in  a  Court  of  Special  Sessions.  These  proceedings 
will  be  found  set  out  in  detail  in  a  subsequent  chapter,  relating 
to  proceedings  had  upon  such  examinations.* 

Under  the  statute  above  cited,  the  coroner  can  only  examine 
the  prisoner  in  the  same  manner  that  a  justice  of  the  peace  would 
in  a  like  case,  and  is  not  authorized  to  examine  witnesses  either 
against  the  prisoner  or  for  him,  when  he  is  apprehended  by  vir- 
tue of  process,  issued  subsequent  to  the  finding  of  the  inquisition 
by  the  jury,  or  is  in  custody  of  the  coroner  without  process  at 
at  the  time  the  same  is  found.  He  issues  his  process  for  the  appre- 
hension of  the  accused  when  not  in  custody,  solely  upon  the 
inquisition,  and  also  his  mittimus  to  send  him  to  prison  to  await 
the  action  of  the  Grand  Jury;  he  has  no  power  to  take  testimony 
to  establish  the  innocence  of  the  pi^isoner,  and  then  discharge  him 
contrary  to  the  finding  of  his  jury.^ 

SECTION  VII. 

RETURNING  EXAMINATION  AND  BEOOGNIZANCES. 

The  testimony  of  all  witnesses  examined  before  a  coroner's 
jury,  shall  be  reduced  to  writing  by  the  coroner,  and  shall  bo 
returned  by  him,  together  with  the  inquisition  of  the  jury,  and 
all  recognizances  and  examinations  to  the  next  criminal  court  of 
record  that  shall  be  held  in  the  county.' 

The  whole  of  the  examination  should  be  taken  down  in  due 
form,  and  each  examination  must  have  a  jurat  showing  that  the 
witness  was  duly  sworn  or  affirmed  by  the  coroner,  or  it  will  not 
be  read  in  evidence  upon  the  trial,  and  a  deposition  in  pencil  is 
irregular.* 

In  practice,  the  examinations,  testimony  and  recognizances  are 
filed  with  the  clerk  of  the  next  court  of  criminal  record  to  be 
held  in  the  county,  and  when  such  court  i%  cither  the  Court  of 
Sessions  or  of  Oyer  and  Terminer,  they  are  filed  in  the  office  of 

*•  Vide  post. 

•  Peo.  V.  Collins,  20  How.,  115;  1  Chit.  Cr.  L.,  264;  2  Halo  P.  C,  63. 

•  2  R.  S.,  743,  §  8. 

•  22  Wend.,  167. 
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the  County  Clerk.  The  remarks  made  in  regard  to  the  necessity 
of  filing  correct  and  proper  minutes  of  the  evidence  which  are 
made  upon  the  subject  of  examination  and  recognizances  filed 
by  justices  of  the  peace  and  other  officers  upon  the  examination 
of  persons  charged  with  criminal  offences,  not  triable  in  a  Court 
of  Special  Sessions,  apply  equally  as  well  m  these  cases.^  The 
recognizances  should  be  in  writing,  and  be  subscribed  by  the 
the  parties  to  be  bound  thereby.  The  statute  directing  the  taking 
of  such  recognizances,  does  not  in  terms  empower  the  coroner,  as 
in  the  case  of  an  examination  of  a  criminal,  to  commit  the  wit- 
nesses in  the  case  of  a  refusal  to  do  so,  and  coroners  had  no  such 
right  at  the  common  law.' 

The  coroner  should  bind  over  only  those  witnesses  who  testify 
to  some  material  fact  against  the  accused,  and  not  those  who  are 
called  for  the  purpose  of  exculpating  him.^ 

SECTION  vm. 

JUSTICES  WHEN  TO  ACT  AS  OORONEBS. 

Any  justice  of  the  peace  in  each  of  the  several  towns  and  cities 
of  the  State,  is  authorized  and  empowered,  in  case  the  attendance 
of  a  coroner  cannot  be  procured  withon  twelve  hours  after  the 
discovery  of  a  dead  body  upon  which  an  inquest  is  by  law  required 
to  be  held,  to  hold  an  inquest  thereon,  and  with  the  like  force 
and  effect  as  coroners ;  and  in  all  cases  in  which  the  cause  of  a 
death  is  not  apparent,  it  is  the  duty  of  the  justice  to  associate 
with  himself  a  regularly  licensed  physician  to  make  a  suitable 
examination  for  the  discovery  of  said  cause.^ 

In  case  of  the  absence  of  the  coroners  of  the  city  and  county 
of  New  York,  or  of  their  inability  to  attend  from  sickness  or  any 
other  cause  at  any  time,  any  alderman  or  special  justice  of  the 
city  may  perform,  during  such  absence  or  inability,  any  duty 
appertaining  to  the  coroners  of  the  said  city ;  and  such  alderman 
or  justice  shall  possess  the  like  authority,  and  be  subject  to  the 
like  obligations  and  penalties,  as  the  said  coroners.^ 

'  Vide  post. 

*  Cro.  on  Sheriflb,  §  924. 
»  9  Car.  A  P.,  672. 

«  Laws  1864,  ch.  379,  p.  879. 

•  Uws  1852,  ch.  289;  2  R.  S.,  743,  §  9. 
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In  the  county  of  Ulster,  in^  towns  where  the  coroner  is  absent, 
or  where  there  are  no*  coroners,  the  justices  of  the  peace  of  the 
town  may  act  as  such.^ 

Also,  when  any  dead  body  shall  be  found  in  the  water,  or 
upon  the  shore  bordering  certain  towns  in  the  county  of  Kings, 
if  no  coroner  shall  appear  within  three  hours  after  the  discovery 
of  the  dead  body,  any  justice  of  the  peace  residing  in  the  town 
in  which  such  body  was  found  may  hold  the  inquest.' 


SECTION  IX. 

DISFOSmON  OF  HONEY  FOUND  ON  BEAD  BODIES. 

The  coroners  of  the  several  counties  of  this  State  are  required 
to  deliver  over  to  the  treasurers  of  their  respective  counties  all 
moneys  and  other  valuable  things  which  may  be  found  with  or 
upon  the  bodies  of  persons  on  whom  inquests  may  be  held,  and 
which  shall  not  have  been  claimed  by  the  legal  representatives 
of  such  person  or  persons  within  sixty  days  after  the  holding  of 
such  inquest ;  and  in  default  thereof  the  said  treasurers  are  autho- 
rized and  required  to  institute  the  necessary  proceedings  to  com- 
pel such  delivery.® 

It  is  the  duty  of  the  county  treasurers  to  convert  such  valua* 
ble  thing  into  money,  and  place  the  same  to  the  credit  of  the 
county  and  the  legal  representatives  of  the  person  on  whom  the 
same  was  found.  Within  six  years  thereafter  the  treasurer  is  to 
deduct  the  expenses  of  the  coroner  and  of  the  county,  and  pay 
the  balance  over  to  such  legal  representatives.* 

Before  auditing  and  allowing  the  account  of  the  coroners,  the 
superviBors  of  the  coimty  shall  require  from  them  respectively  a 
statement  in  writing  containing  an  inventory  of  all  money  and 
other  valuable  things  found  with  or  upon  all  persons  on  whom 
inquests  shall  have  been  held,  and  the  manner  in  which  the  same 
has  been  disposed  of,  verified  by  the  oath  or  affirmation  of  the 
coroner  making  the  same,  that  such  statement  is  in  all  respects 
correct  and  true,  and  that  the  money  and  other  articles  mentioned 

'  Lavs  1863,  ch.  395. 

■  Laws  1863,  ch.  126,  p.  194. 

»  Laws  1842,  ch.  155,  §  1;  2  R.  S.,  743,  §  11. 

*  Id.,  §2;  Id.,  §11. 
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therein  have  been  delivered  to  the  treasurer  of  the  county  or  the 
legal  representatives  of  such  person  or  persons.^ 


SECTION  X. 

INVESTIGATION  OF  THE  OBIGIN  OF  FIBES. 

Whenever  it  shall  be  made  to  appear  by  the  affidavit  of  a  credi- 
ble witness,  that  there  is  ground  to  believe  that  any  building  has 
been  maliciously  set  on  fire,  or  attempted  to  be,  any  coroner, 
sheriff  or  deputy  sheriff  of  the  county  in  which  such  crime  is  sup- 
posed to  have  been  committed,  to  whom  such  affidavit  shall  be 
delivered,  and  who  shall  be  requested  in  writing  ^by  the  presi- 
dent, secretary  or  agent  of  any  insurance  company,  or  by  any 
two  or  more  reputable  freeholders,  to  investigate  the  truth  of 
sucji  belief,  shall  do  so  without  delay;  and  for  this  purpose  he  shall 
possess  all  the  powers  conferred  upon  coroners  for  the  purpose 
of  holding  inquests  by  the  Bevised  Statutes.  The  jury,  after 
inspecting  the  place  where  the  fire  was,  or  was  attempted,  and 
after  hearing  the  testimony,  shall  deliver  to  the  officer  holding 
such  inquest,  their  inquisition  in  writing,  to  be  signed  by  them,  in 
which  they  shall  find  and  certify  how  and  in  what  manner  such  fire 
happened  or  was  attempted,  and  all  the  circumstances  attending 
the  same,  and  who  were  guilty  thereof,  either  as  principal  or 
accessory,  and  in  what  manner ;  but  if  such  jury  shall  be  imable 
to  ascertain  the  origin  and  circumstances  of  such  fire,  they  shall 
find  and  certify  accordingly.  If  the  jury  find  that  any  building 
has  been  designedly  set  on  fire,  or  has  been  attempted  so  to  be, 
the  officer  holding  such  inquest,  shall  bind  over  the  witnesses  to 
appear  and  testify  at  the  next  criminal  court,  at  which  an  indict- 
ment for  such  offence  can  be  found  that  shall  be  held  in  the 
county ;  and  in  such  case,  if  the  party  charged  with  such  offence 
be  not  in  custody,  the  officer  holding  such  inquest,  has  power  to 
issue  process  for  his  arrest  in  the  same  manner  as  justices  of  the 
peace.  The  officer  issuing  such  process,  has  the  same  power  to 
examine  the  party  arrested  as  is  possessed  by  a  justice  of  the 
peace,  and  is  in  all  respects  to  proceed  in  a  like  manner.  The  tes- 
timony of  all  witnesses  examined  before  the  jury,  is  to  be  reduced 
to  writing  by  the  officer  holding  the  inquest,  and  is  to  be  re- 

>  Laws  of  1842,  ch.  155,  §  3;  2  R.  S.  743,  §  12. 
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turned  by  him,  together  with  the  inquisition  of  the  jury,  and  all 
recognizances  taken  by  him  to  the  next  criminal  court  of  record 
that  shall  be  held  in  such  county.^ 

The  provisions  of  the  above  act  do  not  extend  to  the  cities  of 
New  York,  Brooklyn  and  BuflSilo.' 

"  1  R.  S.,  715,  §  1,  et  seq.,  Laws  1857,  ch.  504. 

■  Id.,  §  8.    Vide  Laws  1852,  ch.  322,  as  modified  1857,  oh.  569,  §  36. 
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CHAPTER  VIII. 

OP  BA6TABDT  PBOOEEDHrGS. 

The  question  has  frequently  arisen  whether  prosecutions  under 
statutes,  for  the  maintenance  and  support  of  bastard  children 
against  the  putative  father,  are  of  a  civil  or  criminal  nature.  The 
English  courts  incline  to  consider  such  cases  as  of  a  criminal 
nature.* 

In  Massachusetts,  the  proceedings  have  been  regarded  as  partly 
civil  and  partly  criminal,  but  so  far  criminal  as  to  be  proceeded 
with  and  disposed  of  in  criminal  courts.' 

There  is  a  large  class  of  offences  which  injure  both  the  public 
and  individuals,  such  as  larceny,  assaults,  burglary,  arson,  and  the 
like  ;  but  these  are  in  their  nature  so  manifestly  injurious  to  the 
public  as  to  give  no  room  for  doubt  of  their  liability  to  public 
prosecution.  On  the  other  hand,  numerous  offences  seem  to  be 
purely  public  in  their  character,  such  as  acts  endangering  the 
public  health,  public  morals  and  decency,  public  peace  and  pub- 
lic justice.  These  become,  by  their  very  existence,  criminal,  it 
being  immaterial  in  fact  whether  they  have  produced  injury  to 
any  individual  or  not.^  The  theory  of  these  proceedings  is  that 
the  putative  father  should  be  compelled,  by  arrest  and  prosecu- 
tion, to  support  and  maint>ain  a  bastard  child,  which  has  become, 
or  is  likely  to  be  bom  and  be,  a  public  charge,  and  thus  relieve 
the  public  from  the  support  of  a  pauper  in  a  case  where  such 
father  is  primarily  responsible  for  its  support  and  maintenance. 

It  is  not  intended  in  this  chapter  to  examine  the  various  ques- 
tions which  arise  in  bastardy  proceedings,  so  far  as  the  location^ 
and  settlement  of  the  mother  is  concerned,  or  the  various  proceed- 
ings taken  by  the  superintendents  of  the  poor  in  relation  to  the 
mother  and  child,  or  th^  property  of  the  putative  father  or  mother 
of  such  child,  but  only  to  examine  the  proceeedings  consequent 

^  1  Lead.  Or.  Gas.,  25,  note;  R.  v.  Archer,  2  T.  R.,  270;  R.  v.  Bowen,  5  Id., 
156;  R.  f>.  Femoll,  1  Eng.  L.  and  £q.,  575. 

■  HDl  o.  Wells,  6  Pick.,  104;  Cummings  v,  Hodgdon,  13  Met.,  246;  Ejdev. 
Chapin,  2  Gosh.,  77;  Smith  v,  Hayden,  6  Gush.,  111. 

'  1  Lead.  Ct.  Gas.,  26,  note. 

C.  p.— 8. 
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upon  the  arrest  of  the  putative  father,  and  his  appeal  from  the 
adjudication  had  upon  such  proceedings.  The  other  questions  in 
regard  to  the  settlement  of  the  matter,  and  proceedings  had  by 
the  superintendents  of  the  poor  in  regard  to  the  support  of  the 
mother  and  child,  and  the  seizure  of  the  property  of  absconding 
putative  fathers  or  mothers  of  bastards,  will  be  found  provided 
for  by  the  various  sections  of  the  Revised  Statutes.^ 

For  the  purpose  of  convenience,  the  matters  spoken  of  are 
divided  into  two  sections,  the  first  comprising  the  proceedings 
upon  the  arrest  of  the  putative  father,  and  the  making  of  the 
order  of  filiation ;  and  the  second  treating  of  the  appeal  from  the 
determination  of  the  justices  upon  such  hearing. 


SECTION  I. 


PE  X^EE)  mCS  TO  ODTAm  OEDEB  OF  FILIATION. 

Section    I. — Who  are  bastjckds. 

I  r. —  A  PPLICATION  TO  JUSnCS. 
)fl.— ItWUIMC  OF  WARRA.:«T. 
IV.— PiiOCESDINGii  AGAINST  FATHER  OUT  OF  COUNTT. 

v. — BOUD  TAKEN  BY  JUSTICE  lADORSlNG  WARRANT  OUT  OF  COUNTY. 
V(.— PjlOCEEDrNG«  UPON  FAILURE  TO  EXECUTE  BONB. 

VII.— Proceedings  upon  return  of  the  warrant. 
Vin.— Adjournment  of  proceedings. 
IX. — Of  th;j  penalty  of  bonds. 
X.— Father,  how  disposed  of  during  examination. 

XI.— Proceedings  AND  DETERMINATION  of  JUSTICES  ON  HEARING.  . 

XI  f. —  Bonn  TO  BE  8NTERED  INTO  AND  COSTe  PAID  BY  PERSON  ADJUDGED   REPUTED  FATHUt. 

XIII.— When  father  to  be  ducharobd  and  when  committed. 

XIV. — Proceedings  upon  return  of  bond  taken  out  or  count  y^on  indorsed  warrant.^ 

XV. — Examination  in  such  case. 

XV{. — V^othsr  of  bastard  compelled  to  testify. 
XViI.— Mother,  whe.<;  compelled  x)  support  bastard. 
XV'  "C. — Proceedings  in  cAsr  of  refusal. 

X     r —  *  VOU  \r  ORDERED  70  Bl^  PAID  MAY   BE  :  NCRSA8ED  OR  REDUCED. 

XX. — Compromise  witb  putative  fathers. 

§  1.   WHO  ABE  BASTABD8. 

• 

Within  the  meaning  of  the  provisions  of  the  Bevised  Statutes, 
every  child  is  to  be  deemed  a  bastard  who  shall  be  begotten  and 
bom 

1.  Out  of  lawful  matrimony. 

2.  While  the  husband  of  its  mother  continued  absent  out  of 
this  State  for  one  whole  year  previous  to  such  birth,  separate 

'  1  R.  S.,  642,  et.  soq. 
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fix>m  its  mother,  and  leaving  her  during  that  time  continuing  and 
residing  in  this  State. 

3.  During  the  separation  of  its  mother  from  her  husband  pur- 
suant to  a  decree  of  any  coiurt  of  competent  authority.^ 

§  2.   AFFUGATION  TO  JUSTICE. 

If  any  woman  shall  be  delivered  of  a  bastard  child  which  shall 
be  chargeable,  or  likely  to  become  chargeable  to  any  county,  city 
or  town,  or  shall  be  pregnant  of  a  child  likely  to  be  bom  a  bastard, 
and  to  become  chargeable  to  any  county,  city  or  town,  the  super- 
intendents of  the  poor  of  the  county,  or  any  of  them,  where  such 
woman  shall  be,  shall  apply  to  some  justice  of  the  peace  of  the 
same  county  to  make  inquiry  into  the  facts  and  circumstances  of 
the  case.' 

^  3.   ISSUING  OF  WABBANT. 

Such  justice  shall,  by  examination  of  such  woman  on  oath,  and 
upon  such  other  testimony  as  may  be  offered,  ascertain  the  father 
of  such  bastard,  or  of  such  child  likely  to  be  bom  a  bastard,  and 
shall  thereupon  issue  his  warrant,  directed  to  a  constable  of  the 
county,  commmanding  him  forthwith  to  apprehend  such  reputed 
father,  and  to  bring  him  before  such  justice,  for  the  purpose  of 
having  an  adjudication  respecting  the  filiation  of  such  bastard,  or 
of  suc{i  child  likely  to  be  bom  a  bastard.' 

It  IB  laid  down  by  a  writer  upon  the  duties  of  constables,  that 
although  these  proceedings  are  quasi  criminal  in  their  character, 
it  is  not  conceived  that  the  officer  holding  the  warrant  would  be 
authorized  in  executing  the  same  like  a  criminal  process.  That 
the  safer  course  will  be  for  the  officer  to  proceed  upon  the  war- 
rant, as  upon  process  for  the  arrest  of  the  .defendant  in  a  civil 
action.  The  warrant  may  be  executed  in  any  part  of  the  county  by 
day  or  night,  but  not  upon  Sunday,  and  the  door  of  the  defend- 
ant's dwelling  house  cannot  be  broken  open  to  arrest  him  in  the 
first  instance.  But  it  is  otherwise,  if  after  due  arrest  he  shall 
have  escaped.^ 

The  proceedings  under  the  statute,  respecting  bastardy,  are  not 

'  1  R.  S.,  642,  §  1;  15  Barb.  286. 

*  1  R.  S.,  642,  §  5;  10  John.,  93. 

•  2  R.  8.,  642,  §  6. 

«  Oro.  on  Sherifb,  §  1051. 
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proceedings  in  criminal  cases  within  the  rule,  requiring  warrants 
to  be  under  seal.^ 

§  4.  FBOGEEDmOS  AGAINST  FATHER  OUT  OF  THE  OOTTNTT. 

If  the  person  charged  as  such  reputed  father,  shall  be  or  reside 
in  any  other  county  of  the  State  than  that  in  which  such  warrant 
issued,  the  justice  issuing  the  same  shall,  in  writing  thereon, 
direct  the  sum  in  which  any  bond  shall  be  taken  of  the  person 
so  .charged ;  and  it  shall  be  the  duty  of  the  constable  or  other 
proper  officer  having  the  same,  to  carry  it  to  some  justice  of 
the.  city  or  county  wherein  such  person  resides  or  can  be  found. 
The  justice  to  whom  the  same  shall  be  presented,  on  proof  being 
made  to  him  of  the  handwriting  of  the  justice  who  issued  such 
warrant,  shall  indorse  his  name  thereon,  with  an  authority  to 
arrest  such  person  in  the  county  where  the  justice  so  indorsing 
shall  reside,  which  shall  be  a  sufficient  authority  to  the  person 
bringing  such  warrant,  and  to  all  others  to  whom  it  was  origi- 
nally directed,  to  execute  the  same  in  the  county  where  it  was 
indorsed.'  No  justice  of  the  peace  shall  be  liable  to  any  infor- 
mation, indictment,  action  of  trespass,  or  other  action,  by  reason 
of  his  having  indorsed  any  warrant  for  the  apprehension  of  the 
putative  father  of  a  bastard,  or  of  a  child  likely  to  be  bom  a 
bastard,  although  it  should  afterwards  appear  that  such  warrant 
was  illegally  or  improperly  issued' 

§  5.    BOND  TAKEN  BT  JUSTICE  INDOBSING  WABBAIO'  OUT  OF  THE 

OOUNTT. 

Upon  the  person  so  charged,  being  apprehended,  he  shall  be 
carried  before  the  justice  who  indorsed  the  said  warrant,  or  some 
other  justice  of  the  same  county,  who  may  take  from  such  person 
a  bond  to  the  people  of  this  State,  with  good  and  sufficient  sure- 
ties in  the  sum  so  directed  on  the  said  warrant,  with  condition  to 
indemnify  the  county,  and  town,  or  city,  where  the  said  bastard 
shall  have  been  bom,  or  where  the  woman,  likely  to  have  such 
bastard  shall  be ;  and  every  other  county,  town  or  city  which 
may  have  incurred  any  expense,  or  may  be  put  to  any  expense 
for  the  support  of  such  child,  or  of  its  mother  during  her  confine- 

'  MUleit  V.  Baker,  42  Barb.,  215. 

•  1  R.  S.,  643,  §  7. 

•  1  R.  S.,  666,  $  Tl. 
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ment  and  recovery  therefrom,  against  all  such  expenses,  and  to 
pay  the  costs  apprehending  such  father,  and  of  any  order  of  filia- 
tion that  may  be  made,  or  such  justice  may  take  from  the  person 
so  charged  and  apprehended,  a  bond,  as  aforesaid,  in  the  sum 
directed  on  the  said  warrant,  with  good  and  sufScient  sureties, 
conditioned  that  such  person  will  appear  at  the  next  Court  of 
Sessions  to  be  holden  in  the  county  where  such  warrant  was  origi- 
nally issued,  and  not  to  depart  the  said  court  without  its  leaye.^ 

Upon  a  bond  being  so  entered  into,  with  either  of  the  condi- 
tions aforesaid,  the  justice  taking  the  same  shall  discharge  the 
person  so  apprehended  from  the  arrest,  and  shall  indorse  upon 
the  warrant  a  certificate  to  that  effect.  He  shall  deliver  the  war- 
rant with  the  bond  so  taken  by  him,  to  the  constable  who  brought 
such  warrant,  who  shall  deliver  the  same  to  the  justice  who 
granted  the  same,  who  shall  proceed  thereupon  in  the  same  man- 
ner as  if  such  bond  had  been  taken  by  him.' 

It  has  been  held  that  a  bond  conditioned  that  the  father  will 
indenmify  the  county,  &c.,  or  appear  at  the  sessions,  is  valid, 
though  it  ought  to  have  embraced  but  one  of  the  alternatives.^ 

If  the  condition  of  the  bond  is  more  onerous  than  that  pre- 
scribed for  the  case  by  the  statute,  as  if  where  only  indemnity 
should  be  required,  payment  of  such  sums  as  should  be  ordered 
by  the  justices  of  the  court,  is  required  by  the  condition  as  well 
as  indemnity,  the  bond  is  wholly  void,  as  being  taken  by  color  of 
office.^ 

Where  the  condition  of  the  bond  was,  that  the  defendant 
should  appear  at  the  next  Court  of  Sessions,  &c,  and  not  depart 
the  said  court  without  leave,  and  pursuant  thereto,  the  defendant 
appeared,  and  the  sessions  continued  the  bond  and  the  matter  to 
the  next  term  without  any  objection  by  the  sureties,  it  was  held 
that  the  condition  was  satisfied,  and  that  the  sureties  were  not 
liable  to  appear  at  the  subsequent  teruL^ 

In  an  action  on  the  bond  for  failure  to  appear,  the  judgment  is 
to  be  for  the  fiill  penalty  of  the  bond.^ 

>  1  R.  S.,  643,  §  8. 

•  1  R.  S.,  643,  §  9. 

•  Peo.o.Tilton,  13  Wend.,  597;  bat  seeHoagland v.  Hudson,  8  How.,  343;  Post. 

•  Peo.  V,  Meighon,  1  HiU,  298.    See  Peo.  v,  Mitchell,  4  Sand.,  466. 

•  Peo.  ©.  Greene,  5  Hill,  647. 

•  Peo.  V.  Jayne.  27  Barb.,  58.    See  13  Wend.,  597. 
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Every  constable  or  other  officer  to  whom  any  bond  of  the  puta- 
tive father  of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bastard, 
taken  out  of  the  county  where  the  warrant  was  issued,  shall  be 
delivered  as  hereinbefore  directed,  who  shall  neglect  or  refuse 
to  deliver  the  same  to  the  justice  who  issued  such  warrant,  within 
fifteen  days  after  the  receipt  of  the  same,  shall  forfeit  the  sum  of 
twenty-five  dollars,  to  be  sued  for,  and  recovered  by,  and  in  the 
name  of  any  overseers  of  the  poor,  or  county  superintendents,  at 
whose  instance  the  said  warrant  was  issued^ 

§  6.  FBOGEEDINGS  UPON  FAILUBE  TO  EXECUTE  BOND. 

If  the  person  so  charged  and  apprehended  shall  not  execute  the 
bond  so  required,  with  one  or  other  of  the  conditions  aforesaid, 
to  the  satisfaction  of  the  justice  before  whom  he  shall  be  brought, 
then  the  constable  or  other  proper  officer,  having  such  warrant, 
shall  take  the  person  so  apprehended  before  the  justice  who 
originally  issued  such  warrant.' 

If  any  justice  who  shall  have  issued  any  warrant  for  the  appre- 
hension of  the  father  of  a  bastard,  or  of  a  child  likely  to  be  bom 
a  bastard,  shall  have  died,  vacated  his  office,  or  be  absent  on  the 
return  of  such  warrant,  the  constable  who  may  appehend  such 
father  shall  carry  him  before  some  other  justice  of  the  same  town, 
who  shall  have  the  same  authority  to  proceed  therein  as  the  jus- 
tice who  issued  such  warrant.' 

In  such  case  the  constable's  return  to  the  warrant  should '  show 
the  death,  vacancy  or  absence  of  the  justice  who  issued  the  war- 
rant before  any  other  justice  should  take  cognisance  of  the  matter.^ 

§  7.  PBOOEEDINGS  UPON  THE  HETUBN  OF  THE  WABBANT. 

Upon  the  person  so  charged  with  being  the  father  of  such  bas- 
tard, or  of  such  child  likely  to  be  bom  a  bastard,  being  brought 
before  the  justice  who  -issued  the  warrant  for  his  apprehension, 
whether  he  was  arrested  in  the  same  or  in  any  other  county,  the 
said  justice  shall  inunediately  call  to  his  aid  any  other  justice  of 
the  same  coimty;  and  the  said  two  justices  shall  proceed  without 
unnecessary  delay  to  make  examination  of  the  matter,  and  shall 

*  1  R.  S.,  656,  §  70. 
■  1  R.  S.,  644,  §  10. 
»  1  R.  S.,  666,  §  72. 

*  Vide  post.  page. 


OF  BASTABDT  PROCSSDINGS.  119 

again  examiae  the  mother  of  such  bastard,  or  the  woman  so  preg- 
nant as  aforesaid,  on  oath,  in  the  presence  of  the  persons  so 
charged  or  apprehended,  touchiog  the  father  of  such  child,  and 
shall  hear  any  proofs  that  may  be  offered  in  relation  thereto  ;  and 
on  the  application  of  the  person  so  charged,  or  of  the  persons 
appearing  in  behalf  of  the  public,  either  of  the  said  justices  shall 
issue  a  subpoena  to  compel  the  attendance  of  witnesses  before 
them,  which  may  be  enforced,  and  the  witnesses  may  be  compelled 
to  appear  and  testify  in  the  same  manner  as  in  any  civil  cause 
before  a  justice  of  the  peace.^ 

§  8.   ADJOUBNlfENT  OF  FBOOEEDINOS. 

If  the  said  justices  shall  not  be  prepared  to  proceed,  or  the 
person  charged  shall  require  delay,  and  give  sufficient  reasons 
therefdr,  they  may  adjourn  such  examination  for  any  time  not 
exceeding  six  weeks,  and  shall  take  a  bond  with  sureties  from 
such  person  for  his  appearance  at  such  time  before  them,  in  the 
penalty  hereinafter  directed.' 

Under  the  provisions  of  the  statute  providing  that  the  justices 
may  adjourn  the  proceeding  on  taking  from  the  defendant  a  bond 
for  his  appearance  at  the  adjourned  day,  the  appearance  intended 
is  not  merely  a  temporary  one,  but  his  continued  appearance  and 
attendance  until  the  examination  and  subsequent  proceedings  are 
finally  closed.' 

In  the  case  cited  above,  the  defendeant  after  giving  the  bond' 
appeared,  and  after  the  examination  voluntarily  departed,  con- 
trary to  the  direction  of  the  justices.  The  justices  took  a  recess, 
and  after  reassembling,  and  calling  and  waiting  for  the  defendant, 
made  an  order  of  filiation  in  his  absence,  and  adjourned  without 
day,  it  was  held  that  his  voluntary  departure,  and  not  being 
present  to  answer  and  receive  notice  of  the  order,  was  a  breach 
of  the  bond.  That  it  was  immaterial  that  he  intended  to  return, 
or  actually  did  next  day  return  to  the  place  and  offer  to  the  jus- 
tices to  submit  himself  to  imprisonment  upon  their  warrant,  as  in 
the  case  of  neglect  to  give  a  bond.  That  if  wajs  immaterial  in  an 
action  on  the  bond,  whether  the  justices  had  power  to  make  the 
order  in  defendant's  absence ;  and  it  was  further  regarded  as 

•  1  R.  S.,  641,  §  11. 

•  1  E.  S.,  644,  §  12. 

■  Peo.  V.  Jajme,  27  Barb.,  58. 
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questionable  whether  the  justices  had  power  to  waive  a  breach 
of  the  bond,  and  commit  the  defendant  as  for  neglect  to  give  a 
bond.* 

The  validity  of  a  bond  given  for  the  appearance  of  a  defendant 
upon  an  adjournment  of  proceedings  in  bastardy,  is  not  affected 
by  the  circumstance  that  one  of  the  justices  before  whom  the 
proceedings  are  had  and  the  bond  given,  had  been  previously 
employed  by  the  defendant  as  his  counsel  in  the  case.' 

The  bond  only  requires  the  defendant  to  appear  before  the 
same  justices  who  take  it ;  his  refusal  to  appear  at  the  adjourned 
day  before  two  justices,  one  of  whom  is  present  in  the  absence 
of  one  of  the  former,  is  not  a  breacL* 

§  9.    OF  THE  FENAUT  OF  BONDS. 

The  penalty  of  every  bond  which  shall  be  taken  for  the  appear- 
ance of  any  such  reputed  father,  either  before  justices  of  the 
peace  or  at  the  court  of  sessions,  shall  in  all  cases  be  such  a  sum 
as  shall  be  deemed  a  full  indenmity  for  the  expenses  of  support- 
ing such  bastard  and  its  mother,  as  before  provided.^ 

§  10.   FATHER  HOW  DISPOSED  OF  DUBINO  EXAMINAnON. 

During  such  examination,  and  until  such  person  shall  be  dis* 
charged  by  the  justices  aforesaid,  he  shall  remain  in  the  custody 
of  the  constable  who  apprehended  him,  unless  a  bond  shall  have 
been  taken  for  his  appearance  as  herein  provided,  and  when  com- 
mitted to  any  jaU,  he  shall  be  confined  therein  without  being  let 
to  baU,  and  without  being  entitled  to  the  liberties  thereof.^ 

§  11.   FBOOEEDmGS  AND  DETEBMINATION  OF  JUSTICES   ON  HEABING. 

The  said  justices  shall  determine  who  is  the  father  of  such 
bastard,  or  of  such  child  likely  to  be  bom  a  bastard,  and  shall 
proceed  as  follows: 

1.  If  they  determine  that  the  person  so  charged  and  appre- 
hended is  not  the  father  of  such  bastard  or  child,  he  shall  be 
forthwith  discharged. 

*  Peo.  V.  Jayno,  27  Barb.,  58. 

*  Peo.  V.  Clark,  21  Barb.,  214. 

*  Peo.  V.  Boardman,  24  How.,  512. 

*  1  R.  S.,  645,  §  16. 

*  1  R.  S.,  645,  §  17. 
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2.  If  they  detennine  that  he  ia  such  father,  they  shall  make  an 
order  of  filiation,  in  which  they  shall  specify  the  sum  to  be  paid 
weekly  or  otherwise,  by  such  putative  father,  for  the  support  of 
such  bastard,  or  of  such  child  likely  to  be  bom  a  bastard. 

8.  If  the  mother  of  such  child  be  in  indigent  circumstancs,  they 
shall  determine  the  sum  to  be  paid  by  such  putatiye  father,  for 
the  sustenance  of  such  mother  during  her  confinement  and  her 
recovery  therefrom. 

4.  They  shall  certify  the  reasonable  costs  of  apprehending  and 
securing  the  said  father,  and  of  the  order  of  filiation. 

5.  They  shall  reduce  their  proceedings  to  writing,  and  sub- 
scribe the  same.^ 

A  decision  of  the  justices  acquitting  the  person  charged  as  the 
father  of  the  bastard  is  conclusive,  and  a  bar  to  any  new  pro- 
ceeding against  him.' 

No  order  of  filiation  is  necessary  where  the  putative  father 
elects  to  give  the  bond,  he  thereby  admits  his  liability.^ 

An  order  of  ^filiation  adjudging  the  bastard  chargeable,  and 
fixing  the  allowance  to  be  paid  by  the  putative  father,  is  conclu- 
sive on  him  until  reversed,  and  the  onus  is  on  him  to  show  a 
legal  discharge  from  the  obligation.^ 

So,  also,  the  determination  of  the  justices  in  ascertaining  and 
certifying  the  reasonable  costs  of  apprehending  and  securing  the 
fiither,  and  of  the  order  of  filiation  is  a  judicial  act,  and  until 
reversed,  it  is  conclusive,  and  the  defendant  who  has  paid  such 
costs  cannot  bring  an  action  to  recover  back  an  excessive  amount.^ 

§  12.   BOin>    TO    BE    ENTEBED    INTO  AND  COSTS    PAID   BT   FEBSON 

ADJT7DGED  BEFUTED  FATHEB. 

Such  person  so  adjudged  to  be  the  reputed  father,  shall,  upon 
notice  of  such  order,  immediately  pay  the  amoimt  so  certified, 
for  the  costs  of  apprehending  him  and  of  the  order  of  filiation, 
and  shall  enter  into  a  bond  to  the  people  of  this  State,  in  such  sum 
as  such  justices  shall  direct,  with  good  and  sufficient  sureties,  to 

>  1  R.  S.,  644,  §  13. 

*  Thajer^o.  Overseers,  5  HiU,  443,  approved ;  StoweU  v.  Overseers,  5  Den., 
98,  overruling  dictum  in  Peo.  v.  Tompkins,  19  Wend.,  154. 

*  Peo.  r.  Heine,  5  N.  Y.  Leg.  Obs.,  381. 

*  Overseers  v.  Ely,  HiU  &  D.  Supp.,  379;  Peo.  r.  Corbett,  8  Wend.,  520. 

*  Dunham  v,  MonceU,  HiU  io  D.  Supp.,  377. 
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be  approved  by  them,  with  one  or  other  of  the  following  condi- 
tions :  First.  That  such  person  will  pay  weekly,  or  otherwise, 
as  shall  have  been  ordered,  such  sum  for  the 'support  of  the  said 
child,  and  for  the  sustenance  of  its  mother,  as  aforesaid,  as  shall 
have  been  ordered,  or  shall  at  any  time  thereafter  be  ordered  by 
the  court  of  sessions  of  the  same  county,  and  that  he  will  fiilly  and 
amply  indemnify  the  county,  and  town  or  city,  where  the  said 
bastard  shall  have  been  born,  or  where  the  woman  likely  to  have 
such  bastard  shall  be,  and  every  other  county,  town  or  city, 
which  may  have  incurred  any  expense,  or  may  be  put  to  any 
expense  for  the  support  of  such  child  or  its  mother  during  her 
confinement  and  recovery  therefrom,  against  all  such  expenses. 
Or,  second.  That  such  person  will  appear  at  the  next  court  of 
sessions  of  the  said  county,  and  not  depart  the  said  court  without 
its  leave.  ^ 

It  has  been  held  that  the  bond  must  be  for  one  or  the  other 
of  the  two  conditions,  not  for  both.  If  it  contains  both  condi- 
tions, so  as  to  provide  that  the  obligor  should  appear,  and  that 
he  should  indemnify,  it  is  a  nullity;  it  was  so  held  in  a  case  in 
which  rejecting  one  condition  as  repugnant,  would  not  have  suf- 
ficed to  maintain  the  action.'  If  the  bond  literally  follows  the 
provisions  of  the  statute,  it  is  valid,  however  superfluous  any  of 
its  provisions  may  be.  Thus,  a  bond  which  embraced  the  sus- 
tenance of  the  mother  during  her  confinement,  is  valid,  although 
it  was  given  several  years  after  the  birth  of  the  child ;  such  a 
bond  is  in  conformity  with  the  statute.' 

The  mother's  ability  to  support  the  child,  does  not  relieve  the 
father  from  his  liability  in  the  recognizance.  The  child  does  not, 
on  that  account,  cease  to  become  chargeable  to  the  town.^ 

After  an  order  of  filiation,  an  infant  is  bound  by  law  to  sup- 
port his  illegitimate  child,  and  his  bond  pursuant  to  the  statute, 
is  binding  on  him,  notwithstanding  his  infancy^. 

"  1  R.  S.,  645,  §  14. 

■  Hoagland  v.  Hudson,  8  How.,  343.  See  Peo.  o.  Tellin,  13  Wend.,  597 ; 
ante.  ' 

»  Peo.  V.  Mitchell,  4  Sandf.,  466. 

♦  Peo.  V.  Corbett,  8  Wend.,  520;  Peo.«.  Haddock,  12  Id.,  475. ' 

•  Peo.  V,  Moores,  4  Den.,  518;  25  Wend.,  698;  6  Mass.,  80;  4  Id.,  376;  I 
Id.,  83. 
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^  13.   WHEN  FATHEB  TO   BE  DISGHAB6BD  AND  WHEN  COMMITTED. 

• 

Upon  such  bond  being  executed  to  the  satisfaction  of  the  jus. 
tices,  they  shall  discharge  such  person  from  his  arrest  But  if 
he  refuses  or  neglect  to  execute  a  bond  with  one  of  the  condi- 
tions aforesaid,  or  to  pay  the  costs  and  charges  so  certified,  he 
shall  be  conuuitted  by  such  justices,  or  either  of  them,  to  the  com- 
mon jail  of  the  city  or  county  by  warrant,  there  to  remain  until 
discharged  by  the  Court  of  Sessions,  or  until  he  shall  execute 
such  bond,  in  the  penalty  which  shall  have  been  required  by  the 
justices.^ 

If  the  reputed  father  of  a  bastard  child,  against  whom  an  order 
of  filiation  has  been  made,  shall  not  pay  the  amount  certified  for 
the  costs  of  apprehending  him  ;  and  of  the  order  of  filiation,  the 
justices  may  issue  a  warrant  for  his  commitment,  though  he  has 
executed  the  bond  pursuant  to  the  statute;  and  where  such  bond 
has  been  given,  but  the  costs  are  not  paid,  the  warrant  should 
direct  the  father  to  be  safely  kept  until  discharged  by  the  Court 
of  Sessions,  or  until  he  shall  pay  the  costs*  As  the  party  may 
be  committed  on  different  grounds,  and  as  the  statute  does  not 
prescribe  the  form  of  the  warrant  of  commitment,  it  may  be 
adapted  to  the  nature  of  the  case.' 

§  14.  FBOCEEDINOS  UPON  BETUBN  OF  BOND  TAKEN  OUT  OF  COUNTY  ON 

INDORSED  WARRANT. 

When  any  bond  taken  out  of  the  county  as  aforesand,  by 
which  the  person  charged  shall  be  bound  to  appear  at  the  next 
Court  of  Sessions,  shall  be  returned  to  the  justice  who  issued  the 
warrant,  such  justice  shall  in  like  manner  call  in  the  aid  of 
another  justice  of  the  peace  of  the  same  county,  and  the  said  two 
justices  shall  proceed  in  manner  aforesaid,  to  examipe  and  deter- 
mine who  is  the  father  of  such  bastard,  or  of  such  child  likely  to 
be  bom  a  bastard,  and  shall  make  an  order  of  filiation,  and  pre- 
scribe the  sum  to  be  paid  by  such  putative  father  for  the  support 
of  such  child,  and  for  the  sustenance  of  the  mother  as  aforesaid, 
and  shall  certify  the  reasonable  costs  of  apprehending  the  said 
father,  and  of  the  order  of  filiation.^ 

«  1  R.  S.,  645,  §  15. 

•  Peo.  V,  Stowdl,  2  Den.,  127. 

•  1  R.  S.,  646,  §  18. 
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^  15.   EXAMIHAZION  IN  BUGH  CASE. 

Such  examinatioii  and  order  may  be  made  in  the  absence  of 
the  person  so  charged,  unless  before  the  same  be  made,  he  shall 
personally  require  of  the  justice  i«giiing  the  warrant,  that  such 
examination  be  made  in  his  presence ;  in  which  case  reasonable 
notice  of  th^  time  and  place  of  such  examination  shall  be  given 
to  the  person  so  charged.  He  may  appear  and  offer  testimony  in 
relation  to  the  matters  to  be  inquired  into,  and  the  same  proceed- 
ings shall  be  had  as  in  the  case  of  the  person  so  charged,  being 
brought  before  such  justice.^ 

Where  the  bond  is  taken  out  of  the  county,  though  the  con- 
dition is  simply  to  indenmify,  the  justices  have  power  to  make 
an  order  of  filiation  in  the  absence  of  the  putatiye  father.' 

§  16.   MOTHEB  OF  BASTARD  OOMFEIiLED  TO  TB8TIF7. 

In  making  any  examination  hereby  authorized,  the  justice  or 
justices  may  compel  the  mother  of  a  bastard,  so  chargeable,  or 
likely  to  become  chargeable,  or  a  woman  pregnant  with  a  child 
likely  to  be  bom  a  bastard,  and  to  become  so  chargeable,  to  tes- 
tify, and  disclose  the  name  of  the  father  of  such  bastard  or  child; 
and,  in  case  of  her  refusal,  may,  after  the  expiration  of  one 
month  from  the  time  of  her  delivery,  if  she  shall  be  sufficiently 
recovered,  commit  her  to  the  common  jail  of  the  county,  by  a 
warrant  under  his  hand,  or  the  hands  of  such  justices  in  which 
the  cause  of  commitment  shall  be  distinctly  set  forth,  there  to 
remain  until  she  shall  testify  and  disclose  the  name  of  such  father.^ 

§  17.   MOTHER  WHEN  OOMFpiXED  TO  SUFFOBT  BASTARD. 

If  the  mother  of  a  bastard  child,  chargeable  or  likely  to  become 
chargeable  as  before  declared,  be  possessed  of  any  property  in 
her  own  right,  any  two  justices  of  the  peace  of  the  county  where 
such  mother  may  be,  on  the  application  of  any  county  superin- 
tendent or  overseer  of  the  poor,  shall  examine  into  the  matters, 
and  in  their  discretion  make  order  for  the  keeping  of  such  bas- 
tard, by  charging  such  mother  with  the  payment  of  money  week- 

»  1  R.  S.,  646,  §  19. 

•  Peo.  «.  Tilton,  13  Wend.,  597. 

•  1.  R.  S.,  646,  §  20. 
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ly,  or  other  sustentation  for  the  support  of  such  child,  as  they 
shall  think  meet.^ 

§  18.   FBOGEEDINGS  IN  CASE  OF  BEFDSAL. 

K  after  the  service  of  such  order  subscribed  by  the  said  jus- 
tices upon  such  mother,  she  shall  refuse,  or  neglect  to  perform 
the  same,  she  shall  be  committed  to  the  common  jail  of  the 
county,  there  to  remam  without  bail  until  she  comply  with  such 
order,  unless  she  shall  execute  a  bond  to  the  people  of  this  State 
in  such  sum  as  the  said  justices  shall  direct,  with  good  and  suffi- 
cient sureties,  to  appear  at  the  then  next  court  of  sessions  in  the 
said  county,  and  not  to  depart  the  said  court  without  its  leave." 

§  19.  AMOUNT  OBDEBED  TO  BE  PAID  MAY  BE  INGBEASED  OB  BEDUCED. 

The  justices  who  shall  have  made  any  order  of  filiation  or 
maintenance  against  the  father  or  mother  of  any  bastard,  may, 
from  time  to  time,  vary  the  amount  therein  directed  to  be  paid, 
by  reducing  the  same  as  circumstances  may  require ;  and  upon 
the  application  of  any  county  superintendent  or  overseer  of  the 
poor  interested  therein,  and  after  ten  days'  notice  to  be  given  to 
the  party  who  may  be  affected  thereby,  the  court  of  sessions  of 
the  county  may  increase  the  sum  in  and  by  such  order,  directed 
to  be  paid  for  the  support  of  any  bastard;  and  the  said  court,  on 
the  application  of  any  person  affected  by  such  order,  and  after 
the  same  notice  to  the  superintendents  or  overseers,  at  whose 
instance  it  was  procured,  may  reduce  the  amount  directed  to  be 
paid  by  any  such  order.^ 

•      §  20.  OOMFBOMIHE  WITH  FUTATIVB  FATHEBS. 

Superintendents  of  the  poor  in  any  county  in  this  State  have 
power  to  make  such  compromise .  and  arrangements  with  the 
putative  fathers  of  any  bastard  children  within  their  jurisdiction, 
relative  to  the  support  of  such  children,  ajs  they  shall  deem  equi- 
table and  just,  and  thereupon  to  discharge  such  putative  father 
from  all  liability  for  the  support  of  such  bastards.^ 

So  also  may  the  commissioners  of  the  alms  house  of  the  city 

•  1  R.  S.,  646,  §  21. 

•  1  R.  S.,  646,  §  22. 

•  1  R,  S.,  647,  §  23. 

«  Laws  1832,  ch.  26,  §  2;  1  R.  S.,  656,  §  69. 
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of  New  York,  or  any  two  of  them,  make  the  like  compromise 
and  arrangement  with  the  putative  fathers  of  bastard  children 
in  said  city.' 

Whenever  a  compromise  shall  be  made  with  the  putative 
father  of  a  bastard  child,  pursuant  to  the  above  provisions,  the 
mother  of  such  child,  on  giving  security  for  the  support  of  such 
child  and  to  indenmify  the  city  and  county  or  the  town  and 
county  from  the  maintenance  of  the  child  to  the  satisfaction  of 
the  officers  making  the  compromise,  shall  be  entitled  to  receive 
the  moneys  paid  or  secured  by  such  putative  father  as  the  ooo- 
sideration  of  such  compromise.' 

And  when  the  mother  of  such  child  shall  be  unable  to  give 
sucH  security,  but  shall  be  able  and  willing  to  nurse  and  take 
care  of  the  child,  she  shall  be  paid  the  same  weekly  allowance 
for  nursing  and  taking  care  of  the  child  out  of  the  moneys  paid 
by  th&  father  on  such  compromise  as  he  shall  have  been  liable  to 
pay  by  the  order  of  filiation.  Such  weekly  sum  to  be  paid  the 
mother  may  be  prescribed,  regulated  or  reduced  as  in  the  case 
of  an  order  of  filiation.^ 

A  compromise  between  superintendents  of  the  poor  and  the 
putative  father  of  a  bastard  child,  whereby  the  latter  is  dis- 
charged from  his  bond  to  the  people  for  the  support  of  the  child 
in  case  its  mother  refuses  to  give  it  to  him,  is  void.^ 

Superintendents  of  the  .poor  have  no  authority  or  power  to 
discharge  the  putative  father  of  a  bastard  from  a  bond  given  for 
the  support  of  the  child  without  some  compensation  or  equiva- 
lent, which  will  effectually  secure  the  support  and  maintainance 
of  the  child  in  the  manner  contemplated  by  the  statute,  or  at 
least  tend  to  assure  such  support  The  compromise  and 
arrangement,  which  the  statute  authorizes  them  to  make  with 
the  father,  must  tend  to  the  support  of  the  child  and  not  to 
depriving  it  of  support,  and,  unless  by  the  arrangement  some- 
thing is  taken  or  secured  for  the  support  of*  the  child  beyond 
contingency,  the  superintendents  exceed  their  powers  and  the 
discharge  is  void.' 

'  1  R.  S.,  656,  §  68. 

•  Laws  1838,  ch.  202,  §1 ;  1  R.  S.,  656,  §  74. 

•  Id.  §2;  1  R.  S.,  666,  §  75. 

•  Peo.  V.  Mitchell,  44  Barb.,  245. 

•  Id. 
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SECTION  IL 

OV  APPEALS  IN  BASTARDY. 

Seetion      XXI.^Bmwi  ow  afpial. 

XXn.~Noncs  ov  tbx  apral. 

XXIII.— PSOCSXDUIM  BBTWXXH  THS  MOTICB  AND  HXAUire  OV  THB  APPIAL. 

XXIY.— Pbocksdxhm  on  tbx  hxariiw  of  thb  afpsal. 
XXV.— Whim  coubt  ob  sbssiobs  mat  makb  obiooial  obbbk. 
XXVI.'-Pbocbsddim  wbbx  obdbb  quabkbo  yob  ibbobmalitt. 

XXVn.— DdTT  of  CUVBT  of  •BUZONS  WHBB  FATHBB  OB  MOTEBB  IMPBISOHBD.  * 

XXVIII.— Of  thb  coin  of  thb  afpbal. 

XXIX.— FkOOBBDOCM  ON  BONM  TAJUN  FOH  AFPBABANCB  AT  tBMIONB  AND  FOB  tVF- 

fobt  of  BARABOS,  bto. 

§  21.   BIGHT  OF  APPEAL. 

The  Beviaed  Statutes,  after  designating  the  method  in  which 
determinations  shall  be  made  by  justices  of  the  peace  in  bastardy 
cases,  provide  that  any  person  who  shall  think  himself  aggrieved 
by  any  order  or  determination  of  any  two  justices  of  the  peace, 
made  pursuant  to  the  authority  given  in  said  statutes,  may  appeal 
therefrom  to  the  next  court  of  sessions,  to  be  holden  in  the  same 
county,  excepting  any  person  who  shall  have  executed  a  bond  to 
perform  any  order  of  filiation  and  of  settlement,  and  to  indem- 
nify the  public  who  shall  be  concluded  thereby,  and  shall  not  be 
permitted  to  appeal  from  any  other  part  of  such  order  than 
such  as  fixes  the  weekly  or  other  allowance  to  be  paid.^ 

An  appeal  to  the  Sessions  from  an  order  of  filiation  or 
sustenance  made  by  two  justices  of  the  peace,  pursuant  to  the 
provisions  of  the  Bevised  Statutes,  concerning  the  support  of 
bastards,  destroys  the  effect  of  the  order  as  res  judica ;  and  if 
after  such  appeal,  the  proceeding  is  discontinued  by  the  over- 
seers of  the  poor  who  made  the  complaint,  the  overseers  of  any 
other  town  which  is,  or  is  likely  to  become  chargeable,  may 
institute  new  proceedings  notwithstanding  such  former  order, — 
that  is  that  an  order  of  filiation,  on  being  appealed  from,  loses 
its  force  as  an  adjudication. 

It  is  virtually  a  suit  commenced  before  the  two  justices,  and 
continued  before  the  sessions,  but  which  never  reached  a  final 
determination.' 

The  appeal  given  by  the  act  from  the  order  of  the  justices,  is 
only  from  an  affirmative  order,  charging  the  reputed  father.  .  An 

>  2  R.  S.,  647,  §  24. 

*  Stowell  o.  Oyeneers,  5  Den.,  98. 


128  CRIMINAL  PBACTICB. 

order  or  decision  that  the  person  charged  is  not  proved  to  be  the 
father,  is  conclusive.  The  act  directs  that  he  shall  then  be  forth- 
with discharged,  and  no  appeal  lies  from  such  order.^ 

§  22.  NOTICE  OF  THE   APPEAL. 

Whenever  a  bond  shall  be  entered  into  by  a  person  charged 
as  the  father  of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bas- 
tard, or  by  the  mother  of  a  bastard,  for  his  or  her  appearance 
at  the  next  court  of  sessions,  the  same  shall  be  deemed  an  appeal 
from  the  order  of  filiation  or  sustenance,  or  both  as  the  case  may 
be,  and  no  further  or  other  notice  thereof  shall  be  required. 

In  other  cases  of  appeal,  notice  shall  be  given  to  the  justices 
making  the  order  and  to  the  other  party  afiected  by  such  order, 
or  to  the  superintendent  or  overseers  at  whose  instance  the  same 
was  obtained,  at  least  ten  days  previously.^ 

^  23.    FBOGEEDmOS    BETWEEN  TEffi  NOTIOB  AND  HEABING  OF  THB 

AFFEAIi. 

The  statute  provides  that  no  justice  of  the  peace,  who  shall 
have  assisted  in  any  judgment  or  in  making  any  order  appealed 
from,  shall  sit  in  the  court  of  sessions  upon  the  hearing  of  any 
appeal  made  from  such  judgment  or  order.' 

The  justices  who  shall  have  taken  or  received  any  bond  for 
the  appearance  of  any  party  at  the  sessions,  shall  transmit  the 
same  to  the  clerk  of  the  court  before  the  opening  thereof,  to- 
gether with  the  orders  of  maintenance  and  sustenance,  which 
shall  have  been  made,  or  true  copies  thereof  signed  by  the  jus- 
tices making  the  same.^ 

Subpoenas  shall  be  issued  by  the  clerk  of  the  court  in  vaca- 
tion as  well  as  in  term,  and  be  delivered  to  any  party  to  such 
appeal  requiring  the  same;  and  obedience  to  such  subpoenas 
shall  be  enforced  and  the  witnesses  summoned  may  be  compelled 
to  testify  in  the  same  manner  as  in  criminal  cases  pending  in 
such  court.* 

'  Peo.  V.  Tompkins,  19  Wend.,  154;  See  5  Hill,  443. 

•  1  R.  S.,  647,  §  24. 

•  1  R.  S.,  647,  §  25. 

•  Id.  §26. 
»  Id.  §27. 
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§  24.   FBOCEEDINGS  ON  THE  HEABIKG  OF  THE  APPEAL. 

The  court  to  which  such  appeal  may  be  made  shall  proceed  to 
hear  the  allegations  and  proofs  of  the  respective  parties,  and  the 
party  in  whose  favor  any  order  was  made  which  shall  be  the 
subject  of  appeal,  shall  be  required  to  substantiate  the  same  by 
evidence.  If  the  mother  of  any  bajstard  be  dead  or  insane,  the 
testimony  given  by  her  on  her  examination  shall  be  received  in 
the  same  manner  as  if  she  was  present  and  testified  to  the  same.^ 

On  an  appeal  to  the  sessions  from  an  order  of  bastardy  the 
appellant  is  not  entitled  to  a  trial  by  jury.* 

The  court  may  affirm  or  quash  any  order  of  affiliation  or  sus- 
tenance, or  may  reduce  or  increase  the  sum  directed  by  any  such 
order  to  be  paid  for  the  support  of  a  bastard  or  for  the  suste- 
nance  of  its  mother,  but  no  such  order  shall  be  quashed  for  any 
defects  in  the  form  thereof;  but  the  same  shall  be  amended  by 
the  said  court  according  to  the  facts  and  justice  of  the  case.  If, 
at  the  time  of  hearing  such  appeal,  the  child  supposed  likely  to 
be  bom  a  bastard  shall  not  be  bom,  the  court  may  adjourn  such 
hearing  from  time  to  time  until  such  child  be  bom,  and  shall 
take  a  recognizance  from  all  parties  bound  to  appear.^ 

If  the  woman  so  pregnant  shall  be  married  before  she  be 
delivered  of  such  child,  or  if  she  shall  miscarry  so  that  such 
child  shall  not  be  bom  alive,  or  if  it  shall  appear  that  she  is  not 
BO  pregnant,  then  the  person  charged  as  the  father  of  such  child 
shall  be  discharged  from  custody,  if  imprisoned,  or  from  his 
bond  or  recognizance  by  the  court  of  sessions  of  the  county  before 
whom  such  fact  shall  appear,  or  shall  be  inunediately  relieved 
out  of  custody  by  warrant  under  the  hands  and  seals  of  the 
justices  by  whom  he  was  committed,  upon  such  fact  appearing  to 
them.^ 

If  upon  such  hearing  the  court  of  sessions  affirm  the  order  of 
filiation,  by  which  any  person  shall  be  determined  to  be  the 
father  of  a  bastard  or  of  a  child  likely  to  become  a  bastard,  the 
said  court  shall  require  such  person  immediately  to  enter  into  a 
bond  to  the  people  of  this  State  in  such  sum  as  it  shall  prescribe, 

>  1  R.  S.,  648,  §  28. 

*  Roy  o.  Targeere,  Com'rs,  &c.,  7  Wend.  359. 
»  IR.  S.,648,  §29. 

*  Id.,  §  30. 

C.  P.— 9. 
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with  good  and  sufficient  snretieB,  conditioned  that  snch  person 
shall  pay  weekly  or  otherwise,  as  shall  have  been  directed  by 
the  order  of  filiation  and  sustenance,  such  sum  for  the  support  of 
such  bastard  or  child,  and  for  the  sustenance  of  its  mother  during 
her  confinement  and  recovery  therefrom,  as  shall  have  been  so 
ordered  by  two  justices  of  the  peace,  or  as  the  same  shall  have 
been  or  thereafter  shall  be  modified  by  the  court  of  sessions,  and 
that  he  will  folly  and  amply  indemnify  the  county  and  town  or 
the  county  and  city  where  the  said  bastard  shall  have  been  bom, 
or  where  the  woman  likely  to  have  such  bastard  shall  be,  and 
every  other  county,  town  or  city  which  may  have  incurred  any 
expense,  or  which  may  be  put  to  any  expense,  for  the  support 
of  such  child  or  its  mother  during  her  confinement  or  recovery 
therefrouL^ 

If  any  person,  against  whom  such  order  shall  be  affirmed^ 
shall  refuse  or  neglect  to  execute  such  bond  with  such  sureties, 
to  the  satisfaction  of  the  said  court,  he  shall  be  committed  to  the 
common  jail  of  the  county,  by  an  order  of  such  court,  there  to 
remain  until  he  shall  execute  such  bond,  or  be  discharged  by  the 
said  court' 

If  any  person  bound  to  appear  at  any  court  of  sessions,  on  the 
charge  of  being  the  father  of  a  bastard  or  of  a  child  likely  to  be 
bom  a  bastard,  shall  depart  the  said  court  without  executing  the 
bond  it  may  require,  or  without  being  discharged  by  the  said 
court  from  the  bond  executed  by  such  person  for  his  appearance, 
the  said  bond  shall  be  thereby  deemed  to  be  forfeited,  and  may 
be  prosecuted  as  hereinafter  directed.^ 

Where  the  mother  of  any  bastard  shall  be  bound  to  appear  at 
any  court  of  sessions,  to  answer  on  account  of  any  order  made 
against  her  for  the  support  of  such  bastard,  or  shall  be  com* 
mitted  for  neglect  or  refusal  to  enter  into  such  bond,  the  court 
shall  examine  into  the  matter,  compel  the  attendance  of  witnesses, 
and  hear  the  allegations  and  proofs  of  the  parties  in  the  same 
manner  as  hereinbefore  directed  in  the  case  of  an  appeal.^ 

If  the  court  shall  be  satisfied  that  such  mother  has  property 
in  her  own  right,  so  as  to  be  able  to  support  such  bastard,  or  con- 

»  IR.S.,648,  §31. 

•  Id.,  32. 

•  Id.,  33. 

«  Id.,  §  34. 


OF  BASTARDY  PROCEEDINGS.  131 

tribate  to  its  support,  it  shall  confinn  the  order  made  for  that  pur- 
pose, and  may  in  its  discretion,  vary  the  amount  ordered  to  be 
paid  weekly  or  othenyise.  If  not  so  satisfied,  the  court  shall 
discharge  such  woman  from  her  bond,  and  if  in  custody,  from  her 
imprisonment.' 

If  the  court  affirm  such  order,  it  shall  require  the  said  mother 
to  execute  a  bond  in  such  sum  as  it  shall  prescribe,  with  sufficient 
sureties  to  the  people  of  this  State,  conditioned  that  such  mother 
will  faithfully  comply  with,  and  obey  the  order  for  the  support 
of  such  bastard,  so  made  and  affirmed  as  the  same  shall  have  been 
modified,  or  may  thereafter  be  modified  by  the  court  of  sessions. 
If  she  shall  refuse,  or  neglect  to  execute  such  bond,  she  shall  be 
committed  by  an  order  of  the  said  court,  to  the  common  jail  of 
the  county,  there  to  remain  until  she  shall  execute  such  bond,  or 
until  she  shall  be  discharged  by  the  court." 

On  an  appeal  to  the  sessions  from  an  order  of  bastardy,  the 
order  is  considered  as  prima  facie  eyidence  of  the  truth  of  the 
&ct8  stated  in  it,  and  the  onus  of  impeaching  it,  is  thrown  on  the 
appellant.^ 

The  appeal  opens  the  whole  matter  anew,  and  if  the  order 
appealed  from  was  for  the  pajnoient  of  a  certain  sum  for  lying  in 
expenses,  the  expenses  should  be  proved  iq  the  sessions,  unless 
waived  by  the  appellant,  and  on  certiorari,  the  proof  will  be 
deemed  to  have  been  waived,  unless  an  objection  to  a  confirma- 
tion on  that  ground  appears  to  have  been  taken  in  the  sessions.^ 

An  order  of  the  sessions  confirming  the  order  below,  may  be 
enforced  by  attachment  for  the  money  and  cost  directed  by  it  to 
be  paid  if  the  bond  given  by  the  appellant  on  the  order,  is  not 
conditioned  for  their  payment.^ 

On  an  appeal  from  the  sessions,  affirming  the  order  of  filiation, 
it  will  be  intended  that  the  appellant  was  proven  to  be  the  father, 
though  the  return  do  not  show  it.^ 

§  25.   WHEN  OOUBT  OF  SESSIONS  MAY  HAKE  OSIOINAL  OBDEB. 

If  the  court  of  sessions -quash  any  order  of  filiation  and  main- 
tenance for  any  other  reason  than  upon  the  merits  and  facts,  such 

>  1  R.  S.,  648,  §  35. 

*  Id.,  §  36. 

'  Sweet  V.  Orerseers  of  Clinton,  3  John,  23. 

*  Roy  V.  Targee,  7  Wend.,  359. 

*  Idem. 

*  Oyerseers  of  Minden  v.  Cox,  7  Coir.,  235. 
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court  shall  proceed  and  make  an  original  order  of  filiation  in  the 
same  manner  as  any  two  justices  of  the  peace  may  by  law,  or 
such  court  shall  bind  oyer  the  person  charged,  to  appear  at  the 
next  sessions.^ 

§  26.  FBOOEEDINGS  WHEN  OBDEB  QUASHED  SOB  INFOBMALnT. 

In  case  of  any  order  being  quashed  for  any  other  reason  than 
on  the  merits,  and  the  person  charged  being  bound  oyer  as  afore- 
said, the  same  proceedings  may  be  had  by  the  justice  of  the 
peace,  for  the  apprehension  of  the  person  charged  as  father  of  a 
bastard,  or  of  a  child  likely  to  be  bom  a  bastard,  and  for  the 
making  of  an  order  of  filiation  and  maintenance,  and  for  the 
commitment  of  such  person,  in  default  of  executing  any  bond 
required  by  law  as  are  in  the  statutes  authorized  in  tiie  first 
instance,  and  the  same  proceedings  shall  be  subsequently  had  in 
all  respects.* 

\  27,  Durr  of  ooubt  of  sessions  when  faxheb  ob  motheb  imfbi- 

SONED. 

Whenever  any  person  shall  be  committed  to  prison,  charged 
as  the  father  of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bas- 
tard, and  wheneyer  any  mother  of  a  bastard  shall  be  so  com- 
mitted for  their  default  in  not  executing  a  bond  to  support  such 
child,  or  to  indemnify  the  public,  it  shall  be  the  duty  of  the  court 
of  sessions  of  the  county  to  inquire  from  time  to  time  into  the 
circumstances  and  ability  of  such  father  or  mother  to  support 
such  bastard,  or  to  procure  sureties  to  be  bound  with  either  of 
them.^ 

If  the  court  shall  at  any  time  be  satisfied  that  such  father  or 
mother  is  wholly  unable  to  support  such  child,  or  to  contribute 
to  its  support,  or  to  procure  sureties  to  be  bound  with  either  of 
them,  the  said  court  may,  in  its  discretion,  order  such  father  or 
mother  to  be  discharged  from  such  imprisonment.^ 

Before  any  order  for  such  discharge  should  be  entered,  the 
court  shall  be  satisfied  that  reasonable  notice  has  been  giyen 
to  the  oyerseers  of  the  poor,  or  the  county  superintendents  at 

'  1  B.  S.>  650,  §  39. 

*  1  B.  S.,  650,  §  40. 

*  1  B.  S.,  650,  §  41. 

*  Id.,  §  42. 
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whose  instance  such  father  or  mother  may  have  been  committed, 
of  the  intention  to  apply  for  such  dischai^e,  and  shall  hear 
the  allegations  and  proofi  of  the  said  superintendents  or  over- 
seers, and  may  examine  such  father  or  mother  on  oath  in  relation 
to  their  drcumstances.^ 

Whenever  any  father  or  mother  shall  W  lawfully  committed 
for  the  causes  in  the  last  section  specified,  or  either  of  them,  he 
or  she  shall  not  be  discharged  from  imprisonment  under  or  by 
virtue  of  any  insolvent  act,  or  any  other  act  for  the  relief  or  dis- 
charge of  imprisoned  debtors,  or  in  any  other  way,  until  dis- 
charged by  the  court  of  sessions  of  the  county.' 

§  28.  OF  THE  006TS  ON  THE  APPEAL. 

The  court  shall  award  costs  to  the  party  in  whose  fiAvor  any 
such  appeal  shall  be  determined,  and  to  any  party  to  whom 
notice  of  appeal  shall  be  given  and  not  prosecuted.  When 
awarded  against  any  county  superintendents  or  overseers  of  the 
poor  of  any  town  not  liable  for  the  support  of  its  own  poor  the 
amount  shall  be  paid  by  the  county  treasurer  on  the  production 
of  a  certified  copy  of  the  order  and  of  the  taxed  bill  of  such 
costs,  and  shall  be  by  him  charged  to  the  town  which  shall  be 
bound  to  support  such  bastard,  if  any  town  in  the  same  county 
be  so  liable,  and  if  there  be  no  town  so  liable,  then  to  be  charged 
to  the  county.* 

In  other  cases  the  payment  of  such  costs  may  be  enforced  by 
rule  and  attachment  of  the  same  court,  or  by  an  action  founded 
on  the  order  for  their  payment.  If  the  party  against  whom 
costs  are  awarded,  reside  out  of  the  jurisdiction  of  the  court  of 
sessions,  an  action  may  be  brought  on  such  order  by  the  party 
entitled  to  such  costs,  in  which  the  production  of  a  certified  copy 
of  the  order  and  of  a  taxed  bill  of  the  costs  shall  be  sufficient 
evidence.* 

The  prevailing  party  in  an  appeal  from  an  order  of  filiation, 
to  whom  costs  are  awarded,  is  entitled  only  to  taxable  costs.' 

'  1  R.  S.»  650,  §  43. 

•  Id^  §  44. 

•  1  R.  S.,  649,  §  37. 

•  Id.,  §  38. 

•  Snpts.  of  Ontario  v.  Moore,  12  Wend.,  273, 
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§  29.   FBDGEEDINOS  ON  BONDS  TAKEN  FOB  AFFEABANGB  AT  SES- 
SIONS  AND  FOB'sUFFOBT  OF  BASTARDS,   ETC. 

The  bonds  taken  by  any  justice  or  justices  of  the  peace  for  the 
appearance  of  any  person  charged  as  the  father  of  a  bastard,  or 
of  a  child  likely  to  be  bom  a  bastard,  or  for  the  appearance  of 
any  mother  of  a  bastard  child  at  any  court  of  sessions,  shall  be 
signed  by  the  persons  binding  themselves  as  principal  and  sure- 
ties, and  shall  be  transmitted  by  the  justice  taking  the  same  or 
receiving  the  same  from  any  constable,  as  in  the  Bevised  Statutes 
provided,  to  the  said  court,  at  the  opening  of  the  next  term 
thereof.* 

If  any  default  shall  be  made  by  which  such  bond  shall  become 
forfeited,  the  court  shall  cause  the  same  to  be  prosecuted  by 
the  district  attorney  of  the  county,  and  the  penalty  thereof  shall 
be  recovered,  and  when  collected  shall  be  paid  to  the  county 
treasurer;  to  be  by  him  credited  to  the  town  liable  for  the  sup- 
port of  the  bastard,  if  there  be  any  such  town  in  the  county,  and 
if  there  be  none  then  to  be  credited  to  the  county.^ 

Whenever  a  bond  shall  be  taken  to  perform  any  order  that 
may  be  made  in  relation  to  the  support  of  any  bastard,  or  of  any 
child  likely  to  be  bom  a  bastard,  or  for  the  sustenance  of  its 
mother,  and  any  breach  shall  happen  in  the  condition  thereof,  the 
same  may  be  prosecuted,  in  the  name  of  the  people  of  this  State, 
by  the  county  superintendents  of  the  county  or  the  overseers  of 
the  poor  of  the  town  which  was  liable  for  the  support  of  such 
bastard  or  child,  or  which  may  have  incurred  any  expense  in  the 
support  of  such  bastard  or  child,  or  in  the  sustenance  of  its 
mother  during  her  confinement  and  recovery  therefrom.^ 

In  such  action  the  breaches  of  the  condition  shall  be  assigned, 
as  in  actions  brought  on  bonds  with  condition  other  than  for 
the  payment  of  money,  and  the  same  proceedings  shall  be  had 
in  all  respects.  It  shall  not  be  necessary  to  prove  the  actual 
payment  of  money  by  any  county  superintendent,  overseer  of 
the  poor  or  other  person;  but  the  neglect  to  pay  any  sum  which 
shall  be  ordered  to  be  paid  by  any  competent  authority  for  the 
support  of  the  child  or  the  sustenance  of  its  mother,  shall  be 
deemed  a  breach  of  the  condition  of  such  bond,  and  the  amount 

'  IR.S.,  651,  §45. 
•  Id.,  §  46. 
»  Id.,  §  47. 
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of  damages  to  be  assessed  in  such  case  shall  be  the  sum  which 
was  so  ordered  to  be  paid  and  which  was  withheld  up  to  the 
time  of  the  commencement  of  such  suit  with  interest  thereon.^ 

For  any  breaches  of  the  condition  of  such  bond  which  shall 
happen  after  the  recovery  of  any  damages  or  the  commencement 
of  any  suit,  a  scire  facias  may  be  Issued  and  the  same  proceed- 
ings had  as  in  actions  brought  on  bonds  with  conditions  other 
than  for  the  payment  of  money.  All  moneys  which  shall 
be  collected  upon  any  such  bond  shall  be  paid  to  the  county 
treasurer,  and  by  him  credited  to  the  town  liable  for,  the  support 
of  such  bastard,  if  there  be  any  such  town  in  the  county  and  if 
there  be  none  then  to  be  credited  to  the  county.' 

If  in  any  such  suit  upon  a  bond  in  the  name  of  the  people  the 
same  shall  be  discontinued,  or  non-prossed,  or  judgment  shall 
pass  for  the  defendant  on  yerdict,  demurrer  or  otherwise,  the 
relators  and  their  successors  in  office  shall  be  liable  to  pay  such 
costs  as  the  court  shall  award;  which  payment  may  be  enforced 
by  rule  and  attachment  of  the  court,  and  shall  be  reimbursed  by 
the  county  treasurer  and  be  by  him  charged  to  the  town  liable 
for  the  support  of  such  bastard,  if  there  be  any  such  town  in  the 
same  county,  and  if  there  be  none  to  the  oounly.^ 

An  action  may  be  maintained  by  the  county  superintendents  of 
the  county,  or  by  the  overseers  of  the  poor  of  the  town  which  may 
be  liable  for  the  support  of  any  bastard  or  child  likely  to  be  bom  a 
bastard,  or  which  may  have  incurred  any  expense  or  be  liable  to 
any  expense  in  the  support  of  such  child  or  the  sustenance  of  its 
mother  upon  any  order  that  may  be  made  by  any  two  justices  of 
the  peace  or  by  a  court  of  sessions  for  the  payment  of  a  sum, 
weekly  or  otherwise,  for  such  support  or  sustenance,  notwithstand- 
ing a  bond  may  have  been  executed  to  comply  with  such  order  and 
to  indemnify  any  such  county  or  town,  and  in  case  of  the  death 
of  the  person  against  whom  such  order  was  made  an  action  may 
also  be  maintained  on  such  order  against  his  executors  or  adminis- 
trators; but  when  a  bond  is  entered  into  to  appear  at  the  next 
sessions  no  action  shall  be  brought  on  any  such  order  until  the 
same  shall  have  been  a^rmed  by  the  said  sessions.^ 

•  1  R.  8.,  d51,  $  48. 

•  Id.,  49. 

•  Id.,  §  50. 
*Id.,§51. 
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m.— ThB  AFFKA&UICS  AHD  FLSl. 

IV.^WrmMBB  An  peoov. 
v.— JvDonnKT. 
VI.— RscoBDB  of  coimcnoii. 
YII.~ExacuTioii  AHD  coMMiTiaurr. 

VIII.— RsnSW  OF  PBOCKBDDIO*. 
IX.— DUOSSKSLT  PSMOH8. 

X.— PftociBDuvM  AOAnrvr  thsm. 

XI.— SVSXTT  FOB  OOOD  BBEATIOR. 

XIL— Rscou)  OF  oomricTiov  akd  coMJUiiuurr. 
Xni.— Brbachm  of  ucognizahcx. 

XIV.— PROnCVTXOVB  THXSXFOm. 

XV.— CkMBBQimcn  of  BscovsmT. 

XVI.— Two  JITflTICBS  MAT  DIBCHABOS  IN  CKETAIH  CASM. 
XVII.— KXKPBB  OF  JUL  TO  XZHIBIT  LIlTt. 
XVIIL^-DUTT  OF  COUBT  OF  SBMIONB. 
XIX. — ESFXHIXS  HOW  DBFKATXD. 

XX— Aooonrmfo  fob  fbockbim  of  labob. 
XXI.— Spbcial  frovhioms  appucablb  to  hbw  tobk  citt. 

XXII.— BXOOABS  AHD  YAOBAirTt. 

XXin.— PkESOH  •  HAVIHO  THXIB  FACB8  PAHITBD  OB  OTBBBWltB  DDeVBBB. 
XXIV.— PBOFAHB  CtTBSXHO  AHD  •WBABIHO. 

XXV.— TxB  dutvbbahcb  of  bblioioub  MBBTUKM. 

XXVI.— TbB  OB8BBTAHCB  OF  fUHDAT. 
XXVII.— OsHBBAL  PBOTIBIOHB  to  XHFOECB  THB  PBOHZBRIOHI  OF  TKB  TKBBB  LAtT  IBO- 

TIOHB. 
XXVIII.— RaCINO  of  AHIMALa. 
XXIX.— HaWXXBS  AHD  PBDDLSBS. 
XXX.— CBIMIHAL  C0HTB1CPT8. 
XXXI.— OAMBLXHa. 
XXXn.— OTHBB  BirilKABT  COHYICTIOHB. 

By  a  summaiy  proceeding  in  this  chapter,  is  meant  such  as  is 
directed  by  the  several  acts  of  the  Legislature  (for  the  common 
law  is  a  stranger  to  it,  except  in  the  case  of  contempts),  for  the 
conviction  of  offenders,  and  the  infliction  of  certain  punishments 
created  by  those  acts.  In  these  there  is  usually  no  intervention 
of  a  jury,  but  the  person  accused  is  acquitted  or  condemned  by 
the  suffi*age  of  such  person  only  as  the  statute  has  appointed  for 
his  judge.^  The  exception  giving  a  jury  trial,  is  by  amendment 
to  the  act  concerning  the  disturbance  of  religious  meetings. 
Although  there  is  no  jury  trial,  the  proceedings  must  be  accord- 
ing to  the  course  of  the  common  law  in  trials  by  jury.  There 
must  first  be  an  information  or  charge,  and  the  defendant  must 

'  4  BUc.  Com.,  280. 
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be  summoned  and  have  an  opportunity  to  make  his  defence.  The 
eyidence  in  support  of  the  charge  must  be  such  as  the  common 
law  approves,  unless  specially  directed  otherwise  by  statute,  and 
there  must  be  a  conviction,  judgment  and  execution,  all  according 
to  the  course  of  the  common  law.^ 

Justices  of  the  Peace,  Mayors,  Becorders  and  Aldermen  of 
cities  have  the  power,  in  certain  instances,  to  arrest  and  cause  the 
arrest  of  persons,  and  enter  upon  the  examination  of  offences,  and 
impose  punishment  therefor  in  a  summary  mamier,  without  jury 
trial.  In  some  instances  this  power  is  conferred  upon  justices  of 
the  peace  alone,  and  in  other  cases  any  of  the  officers  above 
named,  may  execute  the  authority.  This  arrest,  examination  and 
punishment  of  offenders  in  a  summary  way,  without  the  interven- 
tion of  a  jury,  are  founded  entirely  upon  special  authority,  con- 
ferred and  regulated  by  acts  of  the  Legislature,  and  are  mostly 
embraced  in  the  provisions  of  the  statutes  in  relation  to  the 
internal  police  of  the  State.' 

No  new  offence  is  cognizable  in  that  manner,  unless  expressly 
made  so  by  statute,  and  all  the  proceedings  under,  an  authority 
so  created,  must  be  strictly  conformable  to  the  regulations  pre- 
scribed by  the  special  law,  in  each  instance,  from  which  all  their 
force  is  derived.'  The  question  has  been  raised  in  our  courts 
whether  the  authority  conferred  by  the  Legislature  was  not 
unconstitutional,  in  depriving  the  accused,  by  proceeding  in  a 
summary  manner,  of  the  right  of  trial  by  jury;  and  it  was  held 
that  the  Constitution  does  not  require  a  trial  by  jury  in  every  case 
of  a  criminal  nature,  but  only  in  all  cases  ia,  which  it  had  been 
used  at  the  time  of  the  adoption  of  the  new  constitution.  The 
summary  proceedings  against  rogues  and  vagabonds,  and  disor- 
derly persons,  formed  a  part  of  the  common  law  of  the  colony  of 
New  York,  derived  from  the  English  statutes,  and  was  brought 
by  our  ancestors  to  this  country  as  a  part  of  their  law,  and  were 
embodied  in  the  act  of  1788,  for  apprehending  and  punishing 
disorderly  persons  (2  General  Laws,  52),  and  the  substance  of 
the  provisions  of  the  latter  act,  was  incorporated  into  1  Bevised 
Statutes,  639.    As  the  proceedings  under  this  title  of  the  Bevised 

'  Peo. «.  PhiUipe,  1  Park.,  95. 
•  1  R.  S.,  612. 

'  Barb.  Or.  L.,  2d  ed.,  586 ;  Paley  on  Gonvic,  1 ;  1  N.  &  W.,  471 ;  Smythe, 
238. 
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Statutes,  preserve  all  the  rights  of  the  accused  which  he  had  before, 
and  give  him  some  additional  rights  in  a  proceeding  in  which  the 
right  of  trial  by  jury  has  never  existed  in  this  State,  both  that 
statute  and  the  act  of  1833  enlarging  it,  are  constitutional, 
although  they  extend  to  some  offences  of  the  same  nature  and 
character,  which  were  not  embraced  in  the  act  of  February,  1788.^ 

But  though  the  Legislature  may  add  new  offences  of  the  same 
grade  or  class  as  those  previously  constituting  a  disorderly  person, 
they  cannot,  by  declaring  an  offence  which  at  common  law  was 
indictable,  6.y.,  keeping  a  bawdy  house,  to  be  punishable  summa- 
rily under  the  provisions  relating  to  disorderly  persons.  Hence, 
the  provisions  of  the  statute,  by  which  keepers  of  bawdy  houses 
are  declared  disorderly  persons,  and  subjected  to  summary  puur 
ishment  without  trial  by  jury,  are  unconstitutional  and  void.* 

The  principal  cases  in  which  magistrates  are  authorized  to 
proceed  summarily  to  conviction  and  punishment,  will  be  found 
stated  below.  In  addition  to  those  where  punishment  is  autho- 
rized to  be  made,  there  are  a  large  number  of  cases  mentioned 
in  the  statutes,  which,  although  in  their  nature  of  a  quasi  crim- 
inal character,  the  summary  proceedings  are  for  the  recovery  of 
a  statutory  penalty,  and  the  nature  of  the  proceedings  are  rather 
those  of  a  civil  action  than  of  a  prosecution  for  the  conmodssion 
a  criminal  offence.  In  many  instances  the  statutory  provisions 
are  silent  in  regard  to  the  details  of  the  proceedings  treated  of 
in  this  chapter,  and  in  such  cases,  reference  must  be  had  to  the' 
common  law  for  instruction  in  the  course  to  be  pursued' 

SECTION  I. 

THE    COMPLAINT. 

Some  of  the  provisions  of  the  statute  require  a  complaint  to  be 
made  upon  oath ;  though  it  is  not  requisite  that  the  complaint 
should  be  upon  oath  if  not  required  by  the  statute.^  It  has  been 
said  that  the  only  case  in  which  a  complaint  can  be  dispensed 

'  Duf^o.  Veo,y  6  Hill.,  75.  Vide  Morris  v.  Peo.,  1  Park.,  441;  Plato  o. 
Peo.,  3  Park.,  586.    Vide  Wynefaammer  v.  The  Peo.,  13  New  York,  378. 

*  Warren  v.  Peo.,  3  Park.,  544. 

*  1  Stra.,  45. 

*  Palej  on  Gonyic,  15,  60;  Bos.  on  Pen.  Stat.,  16. 
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with,  is  that  in  which  the  magistrate  is  authorized  to  convict 
upon  his  own  yiew.^  The  complamt  should  not  be  entertained 
if  not  made  within  the  specified  time  in  those  cases  where  the 
complamt  is  required  bj  statute  to  be  made  within  a  specified 
time  after  the  commission  of  the  ofS^nce.^ 

The  expression  in  most  statutes,  limiting  the  time  within  which 
summary  prosecutions  are  to  be  brought,  is  that  the  prosecution, 

etc,  shall  be  "  within months  or  days  after  the  commission 

of  the  offence,  and  in  accordance  with  this  rule,  the  complaint  or 
conyiction,  as  the  case  may  be,  should  in  such  cases  be,  at  the 
farthest,  on  the  last  day  of  the  prescribed  period,  counting  the 
day  on  which  the  offence  was  committed  inclusiyely.^ 

Where  the  complaint  is  in  any  case  required  by  the  statute  to 
be  in  writing,  it  should  be  in  that  form.  If  made  in  writing,  the 
following  requirements  should  be  obseryed : 

It  should  be  addressed  to  the  magistrate  by  his  name  and 
style,  to  show  his  jurisdiction  on  the  face  of  the  proceedings.^ 

It  should  be  dated  so  as  to  appear  subsequent  to  the  offence, 
and  prior  to  the  other  proceedings,  as  well  as,  also,  to  show  that 
it  is  made  within  the  time  specified  by  the  statute  authorizing 
the  proceedings.^ 

It  should  contain  a  precise  statement  of  the  offence  charged, 
for  the  eyidence  given  on  the  examination  can  only  support  the 
original  charge,  and  cannot  supply  what  is  lacking  in  the  com- 
plaint ;  and  the  offence  should,  in  all  respects,  be  brought  within 
the  statute.^ 

It  should  contain  a  positive  charge  against  the  accused;  stating 
the  facts  upon  information  and  belief  are  insufiicient  to  justify 
the  magistrate  in  issuing  a  warrant,  if  the  attendance  of  the  per- 
son from  whom  the  information  was  derived  can  be  procured.'' 

No  intendment  is  admitted  to  help  out  a  defective  description 
of  the  offence,  by  reason  of  the  omission  of  an  essential  aver- 
ment f  but  the  use  of  words  in  the  complaint  synonymous  with 

*  Paley  on  Convic,  15,  60. 
'  1  Nun.  ft  Walsh,  476. 

*  I  N.  ft  W.,  477 ;  Doug.  446-478 ;  15  Yes.,  247 ;  9  Bam.  ft  Cress.,  134, 603. 

•  1  Stra.,  261. 

•  1  Ld.  Ray.,  510;  2  id.,  1546;  Paley,  58. 

•  2  Salk,  680;  Doug.,  232 ;  Paley  on  Cony.,  65 ;  2  Ld.  Ray.,  1268 ;  Id.,  791. 

*  Comfort  o.  Allen,  13  Abb.,  276 ;  10  Mod.,  155;  Paley,  96. 
'  Paley,  68;  1  T.  R.,  122. 
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those  in  the  statute  is  sufficient,  although  the  precise  words 
of  the  statute  are  not  followed  Thus  a  Qomplaint,  stating  that 
the  accused  attended  a  meeting  for  carrying  on  a  combination  of 
journeymen,  ^^fot  the  purpose  of  obtaining  an  advance  of  wages," 
was  held  sufficient  where  it  was  made,  under  a  statute  prohibit- 
ing ''  combinations  to  obtain  an  advance  of  wages."  ^ 


SECTION  n. 

TEDB  WABBAirr. 

Many  of  the  statutes  in  relation  to  summary  convictions  require 
the  magistrate  to  issue  a  warrant.  Where,  however,  the  statute 
does  not  in  express  terms  direct  that  a  warrant  should  be  issued, 
but  jurisdiction  of  the  offence  is  conferred  upon  him,  or  he  is 
empowered  to  cause  the  offender  to  be  brought  before  him,  he  is 
authorized  to  grant  a  warrant  to  cause  his  apprehension.* 

Some  of  the  statutes  authorize  the  summary  arrest  of  the 
person  without  any  warrant  or  process.  It  is  believed  to  be  the 
better  practice,  when  such  an  arrest  is  made,  to  convey  the 
offender  at  once  before  a  magistrate  and  there  make  a  complaint, 
and  cause  the  issuing  of  a  warrant  against  the  accused.  It  is  held 
in  England  that  a  summons,  or  tmder  our  practice  a  warrant,  is 
indispensably  necessary  in  all  penal  proceedings  of  a  summary 
nature,  and  it  was  so  declared  by  Lord  Kenton  to  be  an  invariar 
ble  rule  of  law.' 

The  general  regulations  in  regard  to  the  form  and  require- 
ments of  the  warrants,  the  arrest  of  the  accused  thereunder,  and 
the  return  of  the  warrant,  are  essentially  the  same  as  those  issued 
for  the  arrest  and  examination  of  persons  charged  with  graver 
offences,  and  will  be  found  discussed  in  a  subsequent  chapter.^ 
It  has,  however,  been  held  that  a  person  arrested  under  the 
statute  relative  to  disturbing  religious  meetings,  must  be  carried 
before  the  magistrate  who  issued  the  warrant.    The  provisions  of 

>  5  Bam.  k  Aid.,  527. 

•  1  Chit.  Cr.  L.,  31 ;  Barb.  Cr.  L.,  2d  ed.,  622. 

•  1  Salk.,  181 ;  6  Mod.,  41 ;  8  Mod.,  154,  note ;  6  T.  B.,  198.    See  4  Blac. 
Com.,  283,  cases  collected  in  notes,  Phila.  ed.  of  1861. 

•  Vide  post. 
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the  statate,  allowing  an  examination  before  the  nearest  magistrate 
in  certain  cases,  does  not  apply.^ 

The  term  warrant  implies  a  seal,  except  where  the  seal  has 
been  dispensed  with  by  statute.*  But  it  has  been  decided  in  this 
State  that  it  is  an  error  to  suppose  that  proceedings  under  the 
Beyised  Statutes,  for  disturbing  religious  meetings,  can  only  be 
commenced  by  process  actually  issued.  Parties  may  voluntarily, 
within  the  time  limited  by  statute,  as  in  any  other  case,  appear 
and  join  issue  or  confess  the  complaint.' 


SECTION  m. 

AFFEABANGE  AND  FLEA. 

The  accused,  on  being  brought  before  the  magistrate,  should 
be  allowed  a  reasonable  time  for  his  defence,  if  he  requires  it.^ 
He  may  interpose  the  same  pleas  to  which  he  would  be  entitled 
in  a  court  of  higher  jurisdiction ;  for  instance,  he  may  demur  to 
the  complaint,  plead  to  the  jurisdiction,  not  guilty,  in  bar  or  in 
abatement^  The  several  forms  of  pleas,  which  a  defendant  may 
make  to  a  criminal  charge,  will  be  subsequently  considered.^ 

Many  of  the  statutes  in  terms  allow  the  magistrate  to  convict 
upon  the  confession  of  the  accused ;  but,  although  the  statute 
may  only  empower  the  justice  to  convict  upon  the  oath  of  one  or 
more  witnesses,  this  implies  a  power  to  convict  upon  the  confes- 
sion of  the  party  alone.^  The  confession,  to  be  effectual,  should 
not  only  appear  to  agree  with  the  charge,  but  it  should,  also, 
contain  an  admission  of  such  specific  &cts  as  amount  to  the  com- 
plete offence  complained  of ;  for  a  confession  cannot  extend  or 
help  out  the  description  of  the  offence,  as  charged  in  the  com- 
plaint. The  plea  of  guilty  is  only  to  the  facts  which  are  charged 
in  the  complaint,  and  if  these  facts  are  so  defectively  charged, 
that  it  does  not  appear  on  the  face  of  the  complaint  that  the 

*  Peo.  ©.  FuUer,  17  Wend.,  211. 

•  3  Hffl,  495. 

'  Foster  v.  Smith,  10  Wend.,  377. 

*  Paley  on  Gonv.,  22. 

•  Barb.  Or.  L.,  2d  ed.,  62l;  Davis,  780 ;  17  Wend.,  211. 

•  Post. 

*  Holton  on  Smn.  Oony.,  46;  1  Stra.,  545;  Smythe,  245;  1  Burn.,  889; 
Barb.,  Or.  L.,  2d  ed.,  623. 
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defendant  has  committed  any  offence  against  the  statate,  the  plea 
will  not  authorize  a  conviction.^ 

The  confession,  upon  which  the  justice  may  convict,  means  a 
plea  of  guilty  or  its  equivalent,  and  not  a  deduction  of  the  magis- 
trate from  the  prisoner's  examination.' 

The  rule,  that  a  criminal  trial  cannot  proceed  unless  the 
defendant,  or  an  attorney  expressly  authorized  by  him  to  appear 
for  him  at  the  time,  so  far  as  mere  misdemeanors  are  concerned, 
applies  only  to  the  trial  of  an  indictment.  Where  a  summary 
trial  is  had  without  an  indictment,  the  defendant  may  be  tried  in 
his  absence,  if  he  has  once  appeared.^ 


SECTION  IV. 

WITNESSES  Am>  PROOF. 

Although  no  mode  of  examination  be  pointed  out  by  the 
statutes  giving  jurisdiction  over  the  offence,  yet  justice  requires 
that  the  accused  should  be  confronted  with  the  witnesses  against 
him,  and  have  an  opportunity  of  cross-examination.  For, 
though  the  Legislature,  by  a  summary  made  of  inquiry,,  intended 
to  substitute  a  more  expeditious  process  for  the  common  law 
method  of  trial,  it  could  not  design  to  dispense  with  the  rules  of 
justice  as  far  as  they  are  compatible  with  the  method  adopted. 
Indeed,  it  may  be  useful  upon  this  occasion  to  notice  the  general 
maxim,  which  has  been  laid  down  as  a  guide  to  the  conduct  of 
magistrates  in  regulating  all  their  sununary  proceedings,  namely: 
That  ''Acts  of  parliament  in  what  they  are  silent,  are  best 
expounded  according  to  the  use  and  reason  of  the  common  law."^ 

The  magistrate,  as  incident  to  his  power  to  examine  into  this 
class  of  charges,  has  power  to  bring  before  him  all  persons  who 
appear  to  be  material  witnesses,  either  upon  the  part  of  the  peo- 
ple or  of  the  accused.^  The  attendance  of  the  witnesses  may  be 
compelled  by  subpoenea  and  attachment,  the  same  as  upon  the 
examination  of  offenders  who  are  charged  with  more  serious  crim- 

>  Holton  on  Sum.  Cony.,  47;  Paley  on  Conv.,  108 ;  Barb.  Cr.  L.,  2d  ed.,  623. 
•'  Bennac  v.  Peo.,  4  Barb.,  164. 
"  Blythe  o.  Tompkins,  2  Abb.,  468. 

*  Rex  o.  Simpson,  1  Stra.,  45. 

•  1  Chit.  Or.  L.,  76. 
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inal  accusations.^  The  magistrate  cannot  pronounce  judgment  in 
the  absence  of  any  proof.  The  statute  directs  in  such  cases  that 
the  magistrate  shall  proceed  summarily  to  inquire  into  the  facts.' 
The  general  rules  of  evidence  in  relation  to  the  competency  and 
credibility  of  witnesses,  and  the  legality  of  the  character  of  the 
evidence  offered,  which  govern  other  criminal  examinations  and 
trials,  apply  to  these  summary  convictions.  It  was  not  the 
design  of  the  legislators  that  there  should  be  a  relaxation  from 
the  strict  rules  of  evidence  required  by  courts  of  record;  but 
summary  convictions  are  an  institution  designed  professedly  for 
the  greater  ease  of  the  subject,  by  doing  him  speedy  justice,  and 
by  not  harrassing  the  freeholders  with  frequent  and  troublesome 
attendance  to  try  every  minute  offence.^  The  evidence  upon 
the  part  of  the  people  should  establish  every  fact  and  circum- 
stances necessary  to  constitute  the  offence,  and  should  support 
all  the  material  allegations  in  the  complaint.^  Thus  satisfactory 
evidence  that  a  female  is  "  a  common  prostitute  and  idle  person,'' 
will  not  authorize  her  conviction  as  a  vagrant  tmder  the  statute 
<*  common  prostitutes,"  and  *'  idle  persons ''  are  not  necessarily 
yagrants;  it  is  only  '*  conmion  prostitutes  who  have  no  lawful 
employment  whereby  to  maintain  themselves,"  and  '*  idle  persons 
who,  not  having  any  visible  means  to  maintain  themselves,  live 
without  employment,"  that  come  within  the  vagrancy  acts. 
These  acts  are  constitutional,  but  should  be  construed  strictly 
and  executed  carefully  in  favor  of  the  liberty  of  the  citizen.' 

SECTION  V. 

JUDGMENT. 

The  testimony  having  been  concluded,  the  magistrate  is  to 
render  his  decision.  The  judgment  is  said  to  consist  of  two 
points,  viz:  the  conviction  or  acquittal,  and  the  sentence  or  award 
of  punishment.  The  latter,  when  pecuniary,  should  also  state  the 
distribution  of  the  penalty,  and,  in  some  cases,  the  assessment  of 

*  Post. 

•  P«o.  V.  FuUer,  17  VTend.,  211. 
«  4  Blac.  Com.,  281. 

*  Holt  on  conyic,  55 ;  1  Burn,  881 ;  Barb.  Cr.  L.,  2d  ed.,  625. 

•  Peo.  V.  Forbes,  4  Park.,  611. 
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costs.  The  judgment  must  be  such,  in  point  of  law,  as  is  strictly 
warranted  by  the  premises.^ 

Where  a  discretion  is  vested  in  the  magistrate  in  regard  to  the 
penalty,  either  as  to  the  object,  or  rate,  or  appropriation  thereof, 
or  where  any  sum  is  to  be  assigned,  by  way  of  satislEaction  or 
reward,  the  judgment  must,  in  such  cases,  specifically  appoint 
the  manner  and 'the  proportion  in  which  the  penisdty  is  to  be  dia- 
tributed ;  for  then  it  becomes  a  necessary  part  of  tiie  judgment, 
and  should  appear  in  the  record.' 

But  where  the  penalty  is  expressly  appropriated  by  the  stat- 
ute, as  where  it  is  ordered  to  be  divided  equally  between  the 
poor  of  the  parish  and  the  party  aggrieved,  the  judgment  need 
not  contain  any  award  to  that  effect,  but  it  is  sufficient  if  it 
award  the  penalty  to  be  distributed  as  the  act  directs.' 

Each  offender  must  be  fined  separately,  whether  he  be  con* 
demned  to  pay  the  whole  penalty  imposed  by  the  act,  or  only  a 
part  of  it ;  for  otherwise  one,  who  had  paid  his  proportionable 
part,  might  be  detained  in  prison  till  all  the  others  had  paid 
theirs ;  which  would  be  in  effect  to  punish  him  for  the  offence  of 
another.^ 

Upon  conviction,  under  an  act  which  inflicted  a  penalty  of 
twenty  pounds  on  any  person  who  may  disturb  or  disquiet  any 
congregation,  it  was  held  that  several  persons,  for  a  joint  dis- 
turbance^ were  liable  to  separate  penalties  of  twenty  pounds 
each.^ 

SECTION  VI. 

BEOOBDS  OF  OONVICTION. 

A  record  of  the  conviction  should  be  made  out  and  filed  by 
the  magistrate  in  cases  of  conviction.  In  some  cases  the  statute 
specifies  that  the  record  should  specify  generally  the  nature  and 
circumstances  of  the  offence.^    In  other  instances  it  states  gene- 

•  Pftlej  on  Cony.,  161. 

•  2T.R.,  96;  lEast.,  189.    . 

•  8  East.,  573;  1  Salk.,  383;  2  T.  R.,  18. 

•  6  Nev.  &  Man.,  57 ;  1  Nun.  ft  Walsh,  558. 

•  5  T.  R.,  542. 

•  1  R.  S.,  638,  §  2. 
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rally  that  a  record  of  conyiction  should  be  filed.^  The  filing  of 
a  record  of  conyiction  is  essential  to  the  validity  of  a  conunit- 
ment  by  a  police  justice  for  vagrancy.'  But  it  has  been  held  to 
be  unnecessary  in  cases  of  disorderly  conduct,  under  the.  stat- 
ute applicable  to  the  city  of  New  York.^  No  formal  style  of 
adjudication  is  necessary  upon  a  conviction,  as  in  judgments  at 
common  law;  it  is  enough  if  it  be  said  in  the  record  of  conviction: 
"Therefore,  the  defendant  (naming  him),  is  convicted  of  the 
premises  or  of  the  offence,"  &c.,  followed  by  an  adjudication  of 
the  forfeiture  without  the  formal  words,  '*  Therefore,  it  is  con- 
sidered,'' &c.,  or  "  That  the  defendant,  according  to  the  form  of 
the  statute,  is  convicted,"  and  the  words,  '*  That  the  defendant  is 
convicted,"  are  sufficient,  though  the  form  given  in  the  statute 
uses  the  words,  '*  Duly  convicted."^ 

The  record  should  be  signed,  sealed  and  dated  by  the  magis- 
trate on  the  day  when  signed.^ 

The  magistrate  should  insert  in  the  record  of  conviction,  the 
evidence  given  upon  the  examination  had  before  him.^ 

Upon  the  return  to  a  writ  of  certiorari,  to  review  a  summary 
conviction,  Mr.  Justice  Edmonds  laid  down  the  following  doctrine 
upon  this  branch  of  the  subject: 

The  power  of  summarily  convicting  offenders,  being  in  deroga- 
tion of  the  common  law,  must  be  strictly  confined  to  the  special 
statute  from  which  its  force  is  derived.  The  restrictions  and 
regulations  relative  to  these  convictions,  established  by  the.  higher 
courts  in  England  before  the  revolution,  were  declaratory  of  the 
common  law,  and  are  binding  in  this  State,  unless  they  may  have 
since  been  repealed  or  altered  by  statute.  A  record  must  be 
made  up  in  every  such  case  as  a  pre-requisite  to  commitment, 
and  trespass  will  lie  against  a  magistrate  who  commits  without 
having  so  done.  The  reasons  for  its  necessity  are:  1.  For  the 
protection  of  the  accused,  that  he  may  not  again  be  convicted  of 

'  1  R.  S.,  633,  §  3. 

*  Montague's  Case,  19  Abb.,  413,  note. 

*  Case  of  the  twelve  commitments,  19  Abb.,  394. 

«  1  Ld.  Raym.,  583;  Oarth.,  502;  2  T.  R.,  18;  4  Id.,  768;  2  Barb.  Cr.  L.,  2d 
ed.,  627.    Vide  1  R.  S.,  633,  §  11,  for  precedent  in  New  York  dtj. 

*  Pale  J  on  Convio.,  42;  1  Bom.,  J.,  743. 

*  Mulling  o.  Peo.,  24  New  York,  403. 

C.  P.— 10. 
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the  same  offence;  2.  For  protection  of  the  magistrate,  a  proper 
record  being  conclusive  evidence  in  his  favor  in  cases  within  his 
jurisdiction;  3.  In  the  absence  of  an  appeal,  the  only  mode  by 
which  the  accused  can  obtain  a  review  of  the  sentence,  is  by 
habeas  corpus  or  certiorari,  founded  on  the  record.  Greater 
certainty  is  required  in  such  records  than  in  indictments,  because 
they  are  taken  as  true  against  the  accused,  and  nothing  will  be 
presumed  in  favor  of  the  commitment,  but  the  presumption  will 
be  against  it. 

The  record  is  designed  to  show  the  regularity  of  the  preceed- 
ings,  and  that  the  sentence  is  supported  by  legal  evidence;  there, 
fore,  everything  necessary  to  support  a  conviction,  must  appear 
upon  it.    It  must  set  forth: 

1.  The  particular  circumstances  constituting  the  offence,  to 
show  that  the  magistrate  has  conformed  to  the  law,  and  has  not 
exceeded  his  jurisdiction.  A  mere  statement  of  the  offence  in 
the  terms  of  the  statute  is  insuiSicient. 

2.  The  plea  of  the  defendant,  whether  confession  or  denial. 

3.  The  names  of  the  witnesses,  to  show  their  competency. 

4.  That  the  evidence  was  given  in  the  presence  of  the  accused, 
that  it  may  appear  that  he  had  an  opportunity  of  cross-examinar 
tion. 

5.  The  whole  evidence,  both  for  the  prosecution  and  defence 
— so  far  as  applicable  to  the  charge,  to  show  that  every  material 
allegation  was  sustained  by  proof. 

6.  An  adjudication  of  the  guilt  of  the  accused,  which  must  be 
exact  and  precise;  judgment  for  too  little  being  as  bad  as  for 
too  much.^  But  since  the  making  of  such  decision,  the  Legisla- 
ture have  authorized  a  more  general  form  of  record  of  convic- 
tion in  cases  of  conviction  for  vagrancy  in  the  city  of  New 
York.« 

All  records  of  conviction  by  the  magistrates  of  the  several 
police  courts,  and  all  bail  bonds  and  papers  taken  in  said  courts, 
are  required  to  be  filed  by  the  jolerks  designatejd  to  keep  record 
books  of  said  courts,  and  arranged  according  to  law.' 

'  Peo.  V.  Phillips,  1  Park,  95. 

*  Laws  1853,  ch.  183,  p.  353 ;  yide  Morris  y.  Peo.,  1  Park,  44. 

'  Vol.  2,  Laws  1867,  ch.  961,  §2,  p.  2450. 
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SECTION  vn. 

BSEOUTION  AND  OOUMITMENT. 

The  statute,  in  cases  where  a  pecuniary  penalty  is  imposed, 
usually  directs  the  collection  of  the  same  by  execution,  by  dis- 
tress, and  sale  of  the  goods  and  chattels  of  the  offender.  In 
other  cases,  in  case  the  costs  and  penalty  is  not  paid  forthwith 
or  in  case  the  execution  cannot  be  collected,  the  magistrate  is 
authorized  to  commit  the  offender  to  the  common  jail.  This  is 
done  by  a  warrant  of  commitment.  The  general  rules,  applica- 
ble to  the  form  of  a  warrant  of  commitment  of  the  accused  upon 
an  examination  of  persons  charged  with  offences  of  a  higher  nature, 
will  apply  to  this  class  of  offences.^  The  warrant  should  care- 
fully recite  the  conviction  on  which  it  is  granted,  and  should  not 
be  in  any  respect  repugnant  thereto;  for,  when  there  has  been  a 
good  and  valid  conviction,  but  on  the  face  of  the  commitment 
no  offence  was  disclosed,  or  an  error  was  made,  so  as  to  make  the 
description  of  the  offence  vary  from  that  stated  in  the  conviction, 
it  was  held  that  the  magistrate  was  liable  to  an  action  of  tres- 
pass on  account  of  such  omifision  or  variation.^ 

In  relation  to  the  form  of  commitments  for  vagrancy  there  are 
conJBicting  decisions.  In  one  case  it  was  held,  that  it  was  not 
necessary  that  the  record  of  the  conmiitment  should  state  the 
groimds  on  which  the  charge  of  vagrancy  was  based;  that  it  was 
enough  that  they  show  that  the  prisoner  had  been  charged  with 
being  a  vagrant  and  was  convicted  of  that  offense.^ 

In  another  case  it  was  held,  that,  where  a  person  is  committed 
as  a  vagrant,  the  record  and  commitment  should  set  forth  the 
grounds  upon  which  the  charge  of  vagrancy  was  based.^ 

'  Vide  post. 

*  2  Bing.  R.,  483;  Barb.  Or.  L.,  2d  ed.,  632. 

*  Peo.  V.  Grej,  4  Park,  616 ;  Gray's  Oase,  11  Abb.,  56. 

*  Peo.  V.  Forbes,  4  Park,  611;  Forbtts'  Case,  11  Abb*,  52;  Vide  Mullins  v. 
Peo.,  24  N.  Y.,  399 ;  Cited  post. 
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SECTION  vm. 

BEVIEW  OS*  FBOOEEDINGB. 

In  regard  to  a  review  of  these  proceedings,  no  method  of 
appeal  is  pointed  out  by  the  statute,  and,  unless  a  power  of  appeal 
is  expressly  given  by  the  Legislature,  there  is  no  appeal.^ 

A  common  law  writ  of  certiorari,  however,  lies  to  review  the 
proceedings,  as. that  is  the  proper  process  for  correcting  any 
error  that  may  have  occurred  in  the  proceedings  of  an  inferior 
court,  when  such  proceedings  are  in  any  stag^  of  them  different  from 
the  course  of  the  common  law,  unless  some  different  process  is  given 
by  statute;'  and  the  application  of  the  writ  is  not  confined  to  the 
decisions  of  courts  properly  so  called^  nor  to  proceedings  in 
actions,  but  comprehends  the  determination  of  magistrates  and 
officers  exercising  judicial  powers  affecting  the  property  or  rights 
of  the  citizen,  and  who  act  in  a  summary  way,  or  in  a  new  coursCi 
different  from  the  conmion  law.' 

Ordinarily,  upon  common  law  writs  of  certiorari,  the  record 
is  examined  only  to  see  if  the  subordinate  tribunal  has  kept 
within  the  limits  of  its  jurisdiction,  but  in  these  cases,  the 
superior  tribunal  may  examine  into  the  record  to  see  if  there 
was  no  evidence  tending  to  establish  the  main  facts.  Thus,  on  a 
common  law  certiorari  for  the  removal  of  sunmiary  convictions 
before  magistrates,  the  power  of  review  is  not  confined  to  the 
jurisdiction  or  the  regularity  of  the  proceedings,  but  extends  to 
all  other  legal  questions,  and  unless  it  appears  upon  the  face  of 
the  record  that  there  was  evidence  sufficient  to  warrant  the  con- 
viction, it  will  be  quashed.  The  magistrate,  in  these  cases,  must 
insert  the  evidence  in  the  record  of  the  conviction  itself,  for  the 
express  purpose  of  enabling  the  superior  court,  upon  a  certiorari, 
to  determine  upon  the  face  of  the  conviction  whether  it  was  law- 
ful, and  although  the  court  would  not  interfere  upon  the  mere 
weight  of  the  evidence,  yet  a  conviction  without  any  evidence  to 
support  it  should  be  reversed  or  quashed  as  erroneous.^ 

A  conviction  as  a  disorderly  person,  and  a  commitment  there- 

'  6  East.,  514;  Wightw.,  22;  4  M.  &  S.,  421;  8  T.  R.,  218,  note  6;  Id.,  542. 

•  U.  S.  Dig.,  Certiorari,  1,  2,  3 ;  et  «eg.,  2  Burr.  Fr.,  195. 

•  25  Wend.,  167;  2  HiU,  9,  14. 

•  Mullins  «.  Peo.,  24  N.  Y.,  399.  Vide  4  Barb.,  164;  6  N.  T.,  309;  20 
Wend.,  103;  16  Abb.,  473;  40  Barb.,  626;  26  How.,  152;  15  Barb.,  286. 
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for,  is  not  affected  by  suing  out  a  certiorari,  or  giving  a  recogni- 
zance. Certiorari  is  no  supersedeas  to  an  execution  already 
issued.^ 

In  conclusion,  it  may  be  said  that  all  summary  proceedings 
are  watched  with  extreme  jealously  by  the  common  law.  The 
slightest  error  is  fatal.  Thus,  under  the  vagrant  act,  it  is  not 
sufBcient  to  say  the  party  is  charged  upon  oath,  but  the  magis- 
trate must  state  that  the  oath  was  believed,  and  that  he  was 
thereupon  convicted.^ 

SECTION  IX. 

DISORDEBLT  PUBSONS. 

All  persons  who  shall  abandon  or  neglect  to  support  their 
wives  or  children,  or  who  threaten  to  run  away  and  leave  their 
wives  or  children  a  burthen  on  the  public  ;  all  persons  pretend- 
ing to  tell  fortunes,  or  where  lost  or  stolen  goods  may  be  found; 
all  common  prostitutes ;  all  keepers  of  bawdy  houses,  or  houses 
for  the  resort  of  prostitutes,  drunkards,  tipplers,  gamesters,  or 
other  disorderly  persons  ;  all  persons  who  have  no  visible  pro- 
fession or  calling  to  maintain  themselves  by,  but  who  do  for  the 
most  part  support  themselves  by  gaming ;  all  jugglers,  common 
showmen  and  mountebanks,  who  exhibit  or  perform  for  profit ; 
any  puppet  show,  wire  or  rope  dance,  or  other  idle  shows,  acts, 
or  feats ;  all  persons  who  keep  in  any  public  highway  or  place, 
or  in  any  place  where  spirituous  liquors  are  sold,  any  keno  table, 
wheel  of  fortune,  thimbles,  or  other  table,  box,  machine,  or  device 
for  the  purposes  of  gaming;  all  persons  who  go  about  with  such 
table,  wheel,  or  other  machine  or  device,  exhibiting  tricks  or 
gaming  therewith ;  all  persons  who  play  in  any  public  streets  or 
highways  with  cards,  dice  or  any  other  instrument  or  device  for 
gaming,  are,  by  our  statutes,  deemed  disorderly  persons.' 

Where  the  charge  was  made  that  the  prisoner  had  abandoned 
his  wife,  and  neglected  and  refused  to  provide  for  her,  and  that 
for  two  weeks  he  had  refused  to  pay  her  board  and  support  her, 
and  that  he  had  refused,  for  sevend  months,  to  permit  her  to 

*  Matter  of  Goodhue,  1  City  H.  Rec.,  153. 

*  Rose  V.  Cooper,  6  Term.,  509.    Matter  of  Stephen,  1  Whee.  Cr.  Cas.,  327. 

*  1  R.  S.,  638,  §  I,  as  Amended  Laws  1861,  ch.  127,  p.  244. 
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reside  with  him  and  to  associate  with  her  children,  and  retained  her 
clothing,  and  refused  to  let  her  have  the  same,  and  that  he  was  a 
disorderly  person ;  held  that,  no  threats  of  running  away  or 
leaving  his  wife  or  children  a  burden  to  the  public  having  been 
alleged  in  the  case,  the  specifications  did  not  come  within  the 
statute.^ 

So  it  was  also  held,  that  refusing  to  live  with  one's  wife  or  to 
support  her,  on  the  ground  that  her  former  husband  is  still  living, 
was  not  a  ground  of  conviction.* 

But,  since  the  making  of  the  decisions  above  referred  to,  the 
Legislature  have  amended  the  Revised  Statutes  by  inserting  in 
the  first  line  of  the  statute,  after  the  word  persons,  as  follows : 
**  who  shall  abandon  or  neglect  to  support  their  wives  or  chil- 
dren, or,"^ 

SECTION  X. 

FBOOEEDINGS  AGAINST  THBM. 

• 

Upon  complaint  being  made,  on  oath,  to  any  justice  of  the 
peace,  against  any  person  as  being  disorderly,  he  shall  issue  his 
warrant  for  the  apprehension  of  the  offender,  and  cause  him  or 
her  to  be  brought  before  such  justice  for  examination.^ 

In  order  to  warrant  the  conviction  of  the  ofieuder,  the  com- 
plaint must  bring  the  offender  within  some  of  the  specifications 
emmierated  in  the  statute,  as  constituting  the  offence.^ 

SECTION  XI. 

SUBETT  FOB  GOOD  BEHAVIOB. 

If  it  shall  appear  by  the  confession  of  the  offender,  or  by  com- 
petent testimony,  that  he  or  she  is  a  disorderly  person,  the  justice 
may  require  of  the  offender  sufficient  sureties  for  his  or  her  good 
behavior,  for  the  space  of  one  year,^ 

.    >  Peo. «.  OaitoU,  3  Park,  82. 

•  4  Barb.,  164. 

•  Laws  1861,  ch.  127,  p.  241. 

•  1  R.  S.,  638,  §  2. 

•  4  Park,,  73. 

•  1  R.  S.,  638,  §  2. 
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The  juBtioe  has  no  power  to  proceed  to  organize  a  court  of 
special  sessions,  and  on  conviction,  to  punish  the  accused  by  fine 
and  imprisonment.' 


SECTION  xn. 

BBOOBD  OF  OONYIOnON  i^ND  OOMMTrMElTT. 

In  default  of  such  sureties  being  found,  the  justice  shall  make 
up,  sign  and  file  in  the  county  clerk's  office,  a  record  of  the  con- 
viction as  a  disorderly  person,  specifying  generally  the  nature 
and  circumstances  of  the  offence,  and  shall,  by  warrant  under  his 
hand,  commit  such  offender  to  the  common  jail  of  the  city  or 
county,  there  to  remain  until  such  sureties  be  .found,  or  such 
offender  be  discharged  according  to  law.^  The  justice  has  no 
power  to  conunit  upon  conviction  until  his  record  is  made  up  ahd 
filed,  and  the  court  will  not  presume  on  certiorari  that  this  was 
done,  if  it  do  not  appear  by  the  return.' 

The  warrant  of  commitment  is  valid  to  protect  the  officer  if  it 
describes  the  offence,  and  the  conviction  and  sentence,  although 
it  does  not  recite  the  facts  proved.^ 

SECTION  xm. 

BBXACOmS  OF  BEOOONIZANOE* 

It  shall  be  deemed  a  breach  of  such  reoognizanoe,  for  any  per- 
son so  bound,  on  accoimt  of  being  a  gamester,  at  any  one  time, 
or  sitting  to  play  or  bet  for  any  money  or  other  thing  exceeding 
the  sum  or  value  of  two  dollars  and  fifty  cents.  In  other  cases, 
the  committing  of  any  of  the  acts  which  constituted  the  person  so 
bound  a  disorderly  person,  shall  be  deemed  a  breach  of  the 
condition  of  such  recognizance.^ 

*  Peo.  V.  Oanoll,  4  Park.,  73. 
•IB.  S.,  638,  §  2, 19  Abb.,  269. 

*  Bennac  o.  Peo.,  4  Barb.,  164. 

*  Bennac  v.  Peo.,  4  Barb.,  31. 

*  J  R.  S.,  639,  §  3. 
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SECTION  XIV. 

FBOSEGUnONS  THBBEFOB. 

If  any  breach  of  such  recognizance  for  good  behavior  happens, 
such  recognizance  shall  be  prosecuted  at  the  instance  of  any 
overseer  of  the  poor,  county  superintendent  of  the  poor,  or  justice 
of  the  peace,  and  the  penalty  when  collected,  shall  be  paid  into 
the  county  treasury,  for  the  benefit  of  the  poor  of  such  county.^ 

Where  a  recognizance  was  taken  from  one  who  was  convicted 
of  being  a  disorderly  person,  in  that  he  had  abandoned  or  neg- 
lected to  provide  for  his  wife,  it  was  held  that,  upon  an  action 
upon  the  recognizance,  the  sureties  might  defeat  a  recovery,  by 
pleading  and  proving,  notwithstanding  the  conviction,  that  the 
woman  alleged  to  have  been  abandoned,  &c.,  was  not  the  wife  of 
the  principal.^ 

SECTION  XV. 

CONSEQUENOES  OF  BEOOVEBT. 

Upon  a  recovery  being  had  upon  any  such  recognizance,  the 
court  before  which  it  shall  be  had,  may,  in  its  discretion,  either 
require  new  sureties  for  good  behavior  to  be  given,  or  may  com- 
mit the  offender  to  the  conunon  jail  of  the  city  or  county  for  any 
term  not  exceedmg  six  calendar  months.^ 

SECTION  XVI. 

TWO  JUSTICES  MAT  DISGHABGE  IN  GEBTAIN  OASES. 

Any  person  committed  to  the  common  jail  for  not  finding 
sureties  for  good  behavior,  may  be  discharged  by  any  two  jus- 
tices of  the  peace  of  the  county,  upon  giving  such  sureties  for 
good  behavior  as  were  originally  required  from  such  offender.* 

The  magistrate  before  whom  the  conviction  takes  place,  has  no 
authority,  acting  singly,  to  take  a  recognizance  for  good  behavior 

»  1  R.  S.,  639,  §  4. 

■  Duffy  t).  Peo.,  6  Hill,  75. 

•  1  R.  S.,  639,  §  6. 

*  1  R.  S.,  639,  §  6. 
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after  the  record  of  conviction  is  filed.^  Neither  has  he  such 
power  after  the  record  has  been  made  and  signed,  though  not 
filed.' 

SECTION  xvn. 

KEEFEB  OF  JAIL  TO  EXHIBIT  LISTS,  ETC 

It  is  the  duty  of  the  keeper  of  every  jail  to  lay  before  the 
court  of  sessions,  on  the  first  day  of  its  meeting  next  after  the 
commitment  of  any  disorderly  person,  a  list  of  the  persons  so 
committed  and  then  in  his  custody,  with  the  nature  of  their 
offences,  the  name  of  the  justice  committing  them,  and  the  time 
of  imprisonment.^ 

SECTION  XYm. 

» 

DUTT  OF  OOUBT  OF  SESSIONS. 

The  court  of  sessions  shall  inquire  into  the  circumstances  of 
each  case,  and  hear  any  proofs  that  may  be  offered,  and  shall 
examine  the  record  of  conviction,  which  shall  be  deemed  pre- 
sumptive evidence  of  the  facts  therein  contained  until  disproved. 
The  court  may  discharge  such  disorderly  person  from  confine- 
ment, either  absolutely  or  upon  receiving  sureties  for  his  or  her 
good  behavior,  in  its  discretion,  or  the  said  court  may,  in  its  dis- 
cretion, authorize  the  county  superintendents  of  the  poor,  or  the 
commissioners  of  any  alms-house,  to  bind  out  such  disorderly 
persons  as  shall  be  minors  in  some  lawful  calling,  as  servants, 
apprentices,  mariners,  or  otherwise,  until  they  shall  be  of  full 
age  respectively,  or  to  contract  for  the  service  of  such  disorderly 
persons  as  shall  be  of  full  age,  with  any  person,  as  laborers, 
servants,  apprentices,  mariners,  or  otherwise,  for  any  term  not 
exceeding  one  year,  which  binding  out  and  contracts  shall  be  as 
valid  and  effectual  as  the  indenture  of  any  apprentice  with  his 
own  consent  and  the  consent  of  his  parents,  and  shall  subject 
the  persons  so  bound  out  or  contracted  to  the  same  control  of 

'  Peo. «.  Brown,  2a  Wend.,  47. 

*  Peo.  9.  Dxdfy,  5  Barb.,  205. 

•  1  E.  S.,  639,  §  7. 


164  ORmiNAL  PRACnOB. 

their  masters  respectiyely,  and  of  the  court  of  sessions,  as  if 
they  were  so  bound  as  apprentices. 

The  said  court  may  also,  in  its  discretion,  order  any  such  dis- 
orderly person  to  be  kept  in  the  common  jail,  for  any  term  not 
exceeding  six  months,  at  hard  labor,  or  may  direct  that  during 
any  part  of  the  time  of  imprisonment,  not  exceeding  thirty  days, 
such  offender  shall  be  kept  on  bread  and  water  only.  If  there 
be  no  means  provided  in  such  jail  for  employing  offenders  at  hard 
labor,  the  court  may  direct  tiie  keeper  thereof  to  furnish  such 
employment  as  it  shall  specify  to  such  disorderly  person  as  shall 
be  committed  thereto,  either  by  a  justice  or  any  court,  and  for 
that  purpose  to  purchase  any  necessary  raw  materials  and  imple- 
ments, not  exceeding  in  amount  such  sum  as  the  court  shall  pre- 
scribe, and  to  compel  such  persons  to  perform  such  work  as  shall 
be  so  allotted  to  them.^ 

SECTION  XTX. 

EXPENSES  HOW  DEFEATED. 

The  expenses  incurred  in  pursuance  of  such  order  shall  be 
paid  to  the  keeper  by  the.  county  treasurer  on  the  production  of 
the  order  of  the  court,  and  an  account  of  the  materials  purchasedi 
verified  by  the  oath  of  the  keeper.' 

SECTION  XX. 

AOOOUNnNG  FOB  FB00EED6  OF  LABOB. 

The  keeper  shall  sell  the  proceeds  of  such  labor,  and  shall 
account  for  the  first  cost  of  the  materials  purchased,  and  for  one- 
half  of  the  surplus  to  the  board  of  supervisors,  and  pay  the  same 
into  the  county  treasury ;  and  the  other  half  of  such  surplus 
shall  be  paid  to  the  person  earning  the  same,  on  his  or  her  dis- 
charge from  imprisoiunent  The  keeper  shall  account  to  the 
court,  whenever  required,  for  all  materiab  purchased  and  the 
disposition  of  the  proceeds  of  the  earnings  of  such  offenders.' 

»  1R.S.,640,§§9,10, 11. 

*  1  B.  8.,  640,  §  12. 

•  Id.,  §  13. 
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SECTION  XXI. 

SPECIAL  FBOYiaiONS  AETUOABLB  TO  NEW  YOBK  CITY. 

Every  person  who  shall  threaten  to  abandon,  or  shall  have 
actually  abandoned  his  family,  wife  or  child  in  the  city  of  New 
York  without  adequate  support,  or  in  danger  of  becoming  a  bur- 
den upon  the  public,  or  who  may  neglect  to  provide  according 
to  his  means  for  his  family,  or  any  member  of  said  family,  is 
declared  by  statute  to  be  a  disorderly  person.  All  the  provisions 
of  law  in  relation  to  disorderly  persons  in  the  city  of  New  York, 
apply  to  any  person  so  offending,  and  any  member  of  the  defend- 
ant's fiunUy,  of  otherwise  legal  qualifications,  is  a  competent  wit- 
ness to  be  examined;  and  in  case  the  defendant  offers  himself  to 
be  examined  under  oath  he  is  to  be  examined  like  any  other 
witness.^ 

In  case  of  the  conviction  of  any  such  person  as  a  disorderly 
person,  the  magistrate  convicting  is  to  make  an  order,  specifying 
a  certain  sum  to  be  paid  to  the  governors  of  the  alms  house 
department  of  the  said  city  weekly,  for  and  towards  the  support 
of  the  family  of  the  defendant,  and  all  the  provisions  of  law  in 
relation  to  the  enforcement  of  orders  for  the  support  of  bastard 
children  in  said  city  after  conviction,  are,  as  far  as  practicable, 
made  to  apply  to  the  enforcement  of  such  order,  except  that 
the  order  shall  be  for  the  stated  period  of  one  year,  and  that  any 
appeal  from  or  amendment  of  such  order  shall  be  exclusively  for 
the  action  of  the  court  of  special  sessions.* 

No  person  who  shall  have  been  so  convicted  of  being  a  disor- 
derly person  and  committed  to  prison  can  be  discharged  there- 
from without  the  written  approval  of  the  magistrate  making  the 
commitment,  except  he  be  discharged  by  a  court  of  competent 
jurisdiction,  or  other  legal  proceedings  for  that  purpose.' 

The  proceedings  upon  the  forfeiture  of  any  recognizance, 
under  the  provisions  above  referred  to,  is  also  made  the  subject 
of  special  legislation  in  the  city  of  New  York.^ 

In  the  city  and  county  of  New  York,  every  person  is  deemed 

•  LftWB  1860,  ch.  508,  p.  1007>  §  3. 
•Id.,  §4. 

•  Id.,  §  5. 

•  Id.,  §7,  et  seq. 
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guilty  of  disorderly  conduct  that  tends  to  a  breach  of  the  peace, 
who  shall  in  any  thoroughfare  or  public  place  in  said  city  and 
county,  connnit  any  of  the  following  ofiences: 

1.  Every  person  who  shall  suffer  to  be  at  large  any  unmuz- 
zled, ferocious  or  vicious  dog. 

2.  Every  common  prostitute  or  night  walker,  loitering  or  being 
in  any  thoroughfare  or  public  place,  for  the  purpose  of  prostitu- 
tion or  solicitation,  to  the  annoyance  of  the  inhabitants  or  passers 
by. 

3.  Eveiy  person  who  shall  use  any  threatening,  abusive  or 
insulting  behavior,  with  intent  to  provoke  a  breach  of  peace,  or 
whereby  a  breach  of  the  peace  may  be  occasioned. 

Whenever  it  shall  appear  on  oath  of  a  credible  witness,  before 
any  police  justice  in  said  city  and  county,  that  any  person  in  said 
city  and  county  has  been  guilty  of  any  such  disorderly  conduct, 
as  in  the  opinion  of  such  magistrate,  tends  to  a  breach  of  the 
peace,  the  said  magistrate  may  cause  the  person  so  complained 
of  to  be  brought  before  him  to  answer  such  charge.^ 

The  provisions  of  the  above  mentioned  act  of  1860,  section  20, 
do  not  repeal  or  supersede  that  of  the  act  of  1833,  chapter  11;* 
which  provides  that  any  conduct  which,  in  the  opinion  of  the 
magistrate,  tends  to  a  breach  of  the  peace,  may  be  punished  as 
disorderly  conduct.® 

It  is  also  declared  to  be  disorderly  conduct,  subjecting  the 
offender  to  a  summary  conviction,  to  drive  or  ride  a  horse  through 
any  lane,  street,  alley  or  public  place  within  the  lamp  district 
of  the  city  of  New  York,  with  a  greater  speed  than  five  miles  an 
hour.* 

Upon  a  commitment  for  disorderly  conduct^  the  making  and 
filing  of  a  record  is  not  necessary,  there  being  a  distinction 
between  commitment,  under  the  statutes  relating  to  the  city  of 
New  York,  for  disorderly  conduct,  and  under  the  Revised  Stat- 
utes for  being  a  disorderly  person.* 

It  is  not  necessary  that  a  conunitment  for  disorderly  conduct 
should  set  forth  the  particular  act  complained  of.    If  the  magis- 

'  Laws  1860,  ch.  508,  §§  20,  21. 

•  Post. 

'  The  twelve  commitments,  19  Abb.,  394. 
«  Laws  1833,  ch.  11,  §  5. 

*  See  the  case  of  the  twelve  oommitmeQts,  19  Abb  Pr.,  394. 
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trate  acts  erroneously  or  upon  insufficient  evidence,  the  remedy 
is  not  by  habeas  corpus,  but  by  certiorari.  Tb'e  commitment  for 
disorderly  conduct,  until  the  party  shall  find  secuiity  for  his 
good  behavior,  without  qualification  of  time,  is  void.  It  should 
be  limited  to  a  specified  period  not  exceeding  twelve  months.^ 

In  cases  of  arrest  for  disorderly  conduct  in  the  city  of  New 
York,  *the  police  justice  has  power,  in  addition  to  holding  the 
party  to  bail  for  good  behavior,  to  impose  a  fine  not  exceeding 
ten  dollars  in  each  case,  or  to  commit  to  the  city  prison  not 
exceeding  ten  days,  each  day  of  imprisonment  to  be  taken  as  a 
liquidation  of  one  dollar  of  the  fine.' 

SECTION  xxn. 

BEGGABS  AND  VAGRANTS. 

All  idle  persons,  who,  not  having  means  to  maintain  themselves, 
live  without  employment;  all  persons  wandering  abroad  and 
lodging  in  taverns,  groceries,  beer-houses,  out-houses,  market 
places,  sheds  or  bams,  or  in  the  open  air,  and  not  giving  a  good 
account  of  themselves;  all  persons  wandering  abroad  and  beg- 
ging, or  who  go  about  from  door  to  door,  or  place  themselves  in 
the  streets,  highways,  passages,  or  other  public  places,  to  beg  or 
receive  alms,  are  deemed  vagrants.^ 

This  statute  must  be  strictly  construed,  and  a  person  must  be 
shown  to  come  exactly  within  its  description.  Proof  that  the 
prisoner  was  a  common  prostitute  and  idle  person,  does  not 
authorize  her  commitment  and  conviction  as  a  vagrant.'^ 

It  is  the  duty  of  every  constable,  or  other  peace  ofiScer,  when- 
ever required  by  any  person  to  carry  such  vagrant  before  a  jus- 
tice of  the  peace  of  the  same  town,  or  before  the  mayor,  recorder, 
or  any  one  of  the  aldermen  of  the  city  in  which  such  vagrant 
shall  be,  for  the  purpose  of  examination.^ 

If  such  justice,  or  other  officer,  be  satisfied,  by  the  confession 

'  19  Abb.,  394. 

*  Laws  1859,  ch.  491,  §  5. 

•  1  R.  S.,  633,  §  1. 

*  Peo.  «.  Forbes,  4  Park.,  611;  11  Abb.,  62;  19  How.  457.  Vido  Gray's 
Case,  11  Abb.,  56;  4  Park.,  616. 

•  1  R.  S.,  633,  §  2. 
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of  the  offender,  or  by  competent  testimony,  that  sach  person  is  a 
vagrant,  within  the  description  aforesaid,  he  shall  make  np  and 
sign  a  record  of  conviction  thereof,  which  shall  be  filed  in  the 
office  of  the  clerk  of  the  comity,  and  shall,  by  warrant  under  his 
hand,  commit  such  vagrant,  if  he  be  not  a  notorious  offender,  and 
be  a  proper  object  for  such  relief,  to  the  county  poor-house,  if 
there  be  one,  or  to  the  alms-house  or  poor-house  of  such  town  or 
city,  for  any  time  not  exceeding  six  months,  there  to  be  kept  at 
hard  labor;  or,  if  the  offender  be  an  improper  person  to  be  sent 
to  the  poor  house,  then  he  shall  be  committed  to  the  bridewell 
or  house  of  correction  of  such  county  or  city,  if  there  be  one,  and 
if  none,  to  the  common  jail  of  such  county,  for  a  term  not  exceed- 
ing sixty  days ;  there  to  be  kept,  if  the  justice  think  proper  so  to 
direct,  upon  bread  and  water  only  for  such  time  as  shall  be 
directed,  not  exceeding  one-half  the  time  for  which  he  shall  be 
committed.^ 

If  any  child  shall  be  found  begging  for  alms,  or  soliciting 
charity  from  door  to  door,  or  in  any  ateeet,  highway  or  pubUc 
place  of  any  city  or  town,  any  justice  of  the  peace,  on  complaint 
and  proof  thereof,  shall  commit  such  child  to  the  county  house, 
if  there  be  one,  or  to  the  alms  house  or  other  place  provided  for 
the  support  bf  the  poor,  there  to  be  detained,  kept,  employed 
and  instructed  in  such  useful  labor  as  such  child  shall  be  able  to 
perform  until  discharged  therefrom  by  the  county  superintend- 
ents of  the  poor,  or  bound  out  as  an  apprentice  by  them  or  by 
the  conmussioners  of  the  alms  house  or  the  overseers  of  the 
poor.* 

In  the  county  of  Ontario,  when  any  justice  of  the  peace  shall 
be  satisfied  that  any  person  brought  before  him  is  a  vagrant, 
under  the  provisions  of  the  Eevised  Statutes,  or  is  an  improper 
person  to  be  sent  to  the  poor  house  of  said  county,  he  shall  sen- 
tence and  commit  such  person  to  the  work  house  in  the  county 
of  Monroe,  for  a  period  of  not  less  than  mty  days  nor  more  than 
ninety  days.' 

The  police  justices  of  the  city  of  New  York  shall,  in  every 

^  case  of  commitment  for  vagrancy,  file  or  cause  to  be  filed  in  the 

office  of  the  clerk  of  the  court  of  general  sessions  of  the  peace, 

'  1  R.  S.,  633,  §  3.  Vide  4  Park,  616-611 ;  ante. 

*  1R.S.,633,§4. 

*  UwB  1862,  ch.  217,  p.  393. 
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« 

in  and  for  the  city  and  county  of  New  York,  a  record  of  the  pro- 
ceedings had  before  them,  or  either  of  them,  and  such  record 
shall  contain,  as  part  thereof,  the  proofs  or  confession  taken  by 
such  justice,  together  with  the  prisoner's  examination.  The  form 
of  this  commitment  is  embodied  in  the  statute.* 

The  statute  in  relation  to  the  city  of  New  York,  fiirther  pro- 
vides that  no  person  committed  to  the  penitentiary  work  house 
or  alms  house  as  a  vagrant,  as  above  directed,  shall,  unless  upon 
a  writ  of  habeas  corpus  or  certiorari,  except  upon  an  order  of 
two  of  the  governors  of  the  alms  house,  be  discharged  before 
the  expiration  of  the  term  for  which  he  was  so  committed.* 

By  a  subsequent  act,  the  governors  of  the  alms  house,  in  the 
cases  where  they  are  empowered  to  discharge  vagrants  from  the 
institution  under  their  control,  are  forbidden  to  discharge  any  of 
said  vagrants  from  custody  before  the  expiration  of  their  term  of 
imprisonment,  without  the  written  consent  of  the  conunitting 
magistrate  in  each  case.^ 

The  following  persons  are  deemed  vagrants  in  the  city  of  New 
York,  viz.:  All  persons  who,  being  habitual  drunkards,  are  des- 
titute  and  without  visible  means  of  support,  or  who,  .being  such 
drunkards,  shall  abandon,  neglect  or  refuse  to  aid  in  the  sup- 
port of  their  families,  who  may  be  complained  of  by  such 
families;  all  persons  who  have  contracted  an  infectious  or  other 
disease,  in  the  practice  of  drunkenness  or  debauchery,  requiring 
charitable  aid  to  restore  them  to  health;  all  common  prostitutes 
who  have  no  lawful  employment  whereby  to  maintain  themselves; 
all  able  bodied  or  sturdy  beggars,  who  may  apply  for  alms,  or 
solicit  charity;  all  persons  wandering  abroad,  lodging  in  watch 
houses,  out  houses,  market  places,  sheds,  stables  or  uninhabited 
buildings,  or  in  the  open  air,  and  not  giviog  a  good  account  of 
themselves;  all  persons  wandering  abroad  and  begging,  or  who 
go  about  from  door  to  door,  or  place  themselves  in  the  streets, 
highways,  passages  or  other  public  places,  to  beg  or  receive  alms 
within  the  said  dty.  It  is  made  the  duty  of  every  constable  or 
other  peace  officer,  whenever  required  by  any  person  to  carry, 
convey  or  conduct  such  vagrant  before  the  mayor,  recorder,, 
or  one  of  the  aldermen,  or  special  justices  of  the  said  city,  for 

'  Laws  1855,  ch,  268,  §  1 ;  1  R.  S.,  633,  §  11. 
■  Id.,  5  2 ;  Id.,  §  12. 
*  Laws  1859,  ch.  491,  §  5. 
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the  purposes  of  examination.  If  such  magistrates  be  satisfied  by 
the  confession  of  the  offenderi  or  competent  testimony  that  such 
person  is  a  vagrant,  within  the  description  aforesaid,  he  is  to 
make  up  and  sign  a  record  of  conviction  thereof,  which  shall  be 
filed  in  the  ofiSce  of  the  clerk  of  general  sessions;  and  he  shall, 
by  warrant  under  his  hand,  commit  such  vagrant,  if  not  a  noto- 
rious offender,  and  he  be  a  proper  object  of  such  relief,  to  the 
alms  house  of  the  said  city,  for  any  time  not  exceeding  six  months, 
there  to  be  kept  at  hard  labor;  or  if  the  offender  be  an  improper 
person,  to  be  sent  to  the  alms  house,  then  he  is  to  be  committed 
for  the  like  time  to  the  penitentiary.^ 


SEcnoN  xxm. 

FEBSONS  HAVING  THEIB  FACES  PAINTED  OB  BEINO  OTEOSBWISB 

DISGUISED. 

Every  person  who  having  his  face  painted,  discolored,  cov- 
ered or  concealed,  or  being  otherwise  disguised  in  a  manner 
calculated  to  prevent  him  from  being  identified  shall  appear  in 
any  road  or  public  highway,  or  in  any  field,  lot,  wood  or  inclosure, 
may  be  pursued  and  arrested  in  the  manner  hereinafter  provided, 
and  upon  being  brought  before  any  judge  or  other  officer  here- 
inafter designated  of  the  same  county  where  he  shall  be  arrested, 
and  not  giving  a  good  account  of  himself,  shall  be  deemed  a 
vagrant  within  the  purview  of  the  provisions  of  the  Eevised 
Statutes  mentioned  in  the  last  preceding  section,  and  on  convic- 
tion, as  provided  in  said  section,  shall  be  committed  to  and 
imprisoned  in  the  county  jail  of  the  county  where  such  person 
shall  be  found,  for  a  term  not  exceeding  six  months;  and  the  fol- 
lowing magistrates,  justices  of  the  supreme  courts,  judges  of  the 
superior  court  of  law  of  the  city  and  county  of  New  York,  the 
justices  of  the  justices'  court,  and  police  justices  for  the  said  city 
and  county,  judges  of  county  courts,  mayors,  recorders  and  alder- 
men of  cities,  police  justices  and  justices  of  the  peace  appointed 
for  any  city  or  elected  in  any  town,  who  are  authorized  to  issue 
process  for  the  apprehension  of  persons  charged  with  any  offence, 
are  authorized  and  required  to  execute  the  powers  and  duties  in 

'  Laws  1833,  ch.  11,  §§  1,  2,  3. 
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relation  to  the  offence  herein  named,  which  are  conferred  and 
imposed  upon  justices  of  the  peace  by  the  provisions  of  the  stat- 
ute mentioned  in  tHe  last  section  in  relation  to  beggars  and 
vagrants.^ 

Every  sheriff,  deputy  sheriff,  constable,  marshal  of  a  city,  or 
other  public  peace  officer,  or  other  citizen  of  the  county  where 
such  person  or  persons  shall  be  found  disguised  as  aforesaid, 
may,  of  his  own  authority  and  without  process,  arrest,  secure  and 
convey  to  any  such  magistrate  residing  in  the  county  where  such 
arrest  shall  be  made,  any  person  who  shall  be  found  having  his 
face  painted,  discolored,  covered  or  concealed,  or  being  other- 
wise disguised  as  aforesaid,  to  be  examined  and  proceeded 
against  in  the  manner  prescribed  in  the  last  section  in  relation  to 
beggars  and  vagrants ;  and  it  is  further  made  the  duty  of  such 
ofBcers  to  immediately  pursue,  arrest,  secure  and  convey  such 
persons  before  such  magistrate.^ 

In  the  execution  of  such  duties  by  such  officer  he  is  author- 
ized to  conunand  as  many  male  inhabitants  of  his  coimty  to  assist 
him  as  he  may  think  proper,  and  any  inhabitant  so  commanded 
may  be  provided  with  such  means  and  weapons  as  the  officer 
giving  such  command  shall  designate.'  The  refusal  or  neglect 
of  a  person  so  commanded  to  obey  such  command,  without  lawful 
cause,  cnakes  him  guilty  of  a  misdemeanor,  and  subjects  him  to 
fine  and  imprisonment.^ 

Power  is  also  given  by  the  same  statute  to  any  magistrate,  to 
whom  complaint  shall  be  made  of  the  violation  of  any  of  the 
above  provisions,  to  issue  a  warrant  under  his  hand  for  his  arrest, 
and,  if  the  name  of  such  person  be  not  known,  it  is  sufficient  to 
describe  the  offender  by  some  fictitious  name.^ 

1  R.  S.,  633,  §5;  Uws  1845,  ch.  3,  §  1;  2  R.  S.,  704,  §  1. 
Id.,  §5;  Id.,  §2. 
Id.,  §7;  Id.,  §3. 
Id.,  §8;  Id.,  §4. 
Id.,  9;  Id.,  5. 

a  P.— 11. 
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SECTION  XXIV. 

PBOFANE  ClTBSINO  AND  SWEABINO. 

Every  person  who  shall  profanely  curse  or  swear  shall  forfeit 
one  dollar  for  every  offence  ;  if  the  offence  be  committed  in  the 
presence  of  any  justice  of  the  peace,  mayor,  recorder,  or  alder- 
men of  a  city,  while  holding  a  court,  a  conviction  of  the  offender 
shall  be  inmxediately  made  by  such  magistrate  without  any  other 
proof  whatever.^ 

And  if  at  any  other  time  the  offence  be  committed  in  the  pres- 
ence and  hearing  of  such  justice,  mayor,  recorder  or  alderman 
under  such  circiunstances  as,  in  the  opinion  of  the  magistrate,  to 
amount  to  a  gross  violation  of  public  decency,  such  magistrate 
may,  in  his  discretion,  convict  the  offender  without  other  proof.' 

If  the  offender  do  not  forthwith  pay  the  penalties  incurred, 
with  the  costs,  or  give  security  for  their  payment  within  six  days, 
he  shall  be  committed  by  warrant  to  the  common  jail  of  the 
county  for  every  offence,  or  for  any  number  of  offences  whereof 
he  was  convicted  at  one  and  the  same  time,  for  not  less  than  one 
day  nor  more  than  three  days,  there  to  be  confined  in  a  room 
separate  from  all  other  prisoners.' 

SECTION  XXV. 
/ 

XHE  DISTUBBANOE  OF  BEUGIOUS  MEETINOS. 

No  person  shall  willfully  disturb,  interrupt  or  disquiet  any 
assemblage  of  people,  met  for  religious  worship,  by  profane  dis- 
course, by  rude  and  indecent  behavior,  or  by  making  a  noise, 
either  within  the  place  of  worship,  or  so  near  it  as  to  disturb  the 
order  and  solemnity  of  the  meeting;  nor  shall  any  person  within 
two  miles  of  the  place,  where  any  religious  society  shall  be  actu- 
ally assembled  for  religious  worship,  expose  to  sale  or  gift  any 
ardent  or  distUled  liquors,  or  keep  open  any  huckster  shop,  in 
any  other  place,  inn,  store  or  grocery,  than  such  as  shall  have 
been  duly  licensed,  and  in  which  such  person  shall  have  usually 

*  1  R.  S.,  674,  §  55. 
'  Id.,  §  56. 

•  Id.,  §  57. 
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resided,  or  carried  on  busiaess;  nor  shall  any  person,  within  the 
distance  aforesaid,  exhibit  any  shows  or  plays,  unless  the  same 
shall  have  been  duly  licensed  by  the  proper  authority;  nor  shall 
any  person,  within  J;he  distance  aforesaid,  promote,  aid  or  be 
engaged  in  any  racing  of  animals,  within  the  distance  aforesaid, 
or  in  any  gaming  of  any  description;  nor  shall  any  person 
obstruct  the  full  passage  of  any  highway,  to  any  place  of  public 
worship,  within  the  distance  aforesaid.^ 

Whoever  shall  violate  either  of  the  provisions  of  the  statute 
above  referred  to,  may  be  convicted  summarily  before  any  justice 
of  the  peace  of  the  county,  or  any  mayor,  recorder,  alderman 
or  other  magistrate  of  any  city,  where  the  offence  shall  be  com- 
mitted, and  on  such  conviction,  shall  forfeit  a  sum  not  exceeding 
twenty-five  dollars,  for  the  benefit  of  the  poor  of  the  county.* 

It  is  by  statute,  made  the  duty  of  all  sherifib  and  their  depu- 
ties,  coroners,  marshals,  constables  and  other  peace  officers,  who 
may  be  present  at  the  meeting  of  any  assembly  for  religious 
worship,  which  shall  be  interrupted  or  disturbed  in  the  manner 
above  provided,  to  apprehend  the  offender,  and  take  him  before 
some  justice  of  the  peace,  or  other  officer,  authorized  to  convict 
as  aforesaid,  to  be  proceeded  against  according  to  law.^ 

All  judges,  mayors,  recorders,  aldermen  and  justices  of  the 
peace,  <within  their  respective  jurisdictions,  upon  their  own  view 
of  any  person  offending  against  the  provisions  above  mentioned, 
may  order  the  offender  into  the  custody  of  any  officer  above 
specified,  or  of  any  official  member  of  the  church  or  society  so 
assembled  and  disturbed,  for  safe  keeping,  until  he  shall  be  let 
to  bail,  or  a  trial  for  such  ofience  be  had.^ 

K  any  person  convicted  of  any  of  the  offences  above  prohibited, 
shall  not  immediately  pay  the  penalty  incurred,  with  the  costs  of 
the  conviction,  or  give  security,  to  the  satisfaction  of  the  officer 
before  whom  the  conviction  shall  be  had,  for  the  payment  of  the 
said  penalty  and  costs,  within  twenty  days  thereafter,  he  shall 
be  committed,  by  warrant,  to  the  conunon  jail  of  the  county 
until  the  same  be  paid,  or  for  such  term,  not  exceeding  thirty 
days,  as  shall  be  specified  in  the  warrant.^ 

»  1  R.  S.,  674.,  §  58.  •  1  R.  S.,  674,  §  69. 

•  1  R.  S.,  676,  §  60. 

•  1  R.  S.,  675,  §  61. 

•  1  R.  S.,  675,  §  62. 
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It  has  been  held,  under  this  section  of  the  statute,  that  secu- 
rity given  for  the  payment  of  the  fine,  in  the  name  of  the  clerk 
of  the  court  in  which  the  conviction  is  had,  is  valid,  and  that  it 
need  not  be  in  the  name  of  the  people.^        , 

By  the  act  of  1834,  it  is  provided  that  it  shall  and  may  be 
lawful,  for  any  person  who  may  be  complained  of  for  a  violation 
of  any  of  the  provisions  of  the  statute  above  mentioned,  before 
the  court  shall  proceed  to  investigate  the  merits  of  the  cause,  to 
demand  of  such  court  that  he  may  be  tried  by  a  jury.  Upon 
such  demand,  it  shall  be  the  duty  of  such  court  to  issue  a  venire 
to  any  constable  of  the  county,  or  marshal  of  the  city,  where  the 
offence  is  to  be  tried,  commanding  such  officer  to  summon  the 
same  number  of  jurors,  and  in  the  same  manner  as  is  provided 
for  the  summoning  of  jurors  before  courts  of  special  sessions. 
The  said  court  shall  proceed  to  empannel  a  jury  for  the  trial  of 
said  cause,  in  the  same  manner,  and  shall  be  subject  to  all  the 
Tulof  and  regulations  prescribed  in  the  act  providing  for  trials 
by  jury  in  courts  of  special  sessions.^ 

Li  addition  to  the  costs  allowed  by  law  for  prosecution,  under 
the  provisions  of  the  statute  above  referred  to,  all  the  costs  con-' 
sequent  upon  a  trial  by  jury  shall  be  added  and  paid  by  the 
party  offending,  in  case  of  conviction,  and  shall  be  the  same  as 
is  allowed  by  law  in  civil  cases.^ 


SECTION  XXVL 

THB  OBSEBVANCE  OF  SUNDAY. 

Among  the  provisions  of  the  Bevised  Statutes  in  which  sum- 
mary convictions  are  authorized  to  be  had,. are  those  in  relation 
to  the  observance  of  Sunday.^  The  main  sections  of  the  article 
are  given  below.* 

The  first  section  of  the  article  provides   that  certain  writs, 

*  19  Wend.,  545. 

'  UwB  1834,  ch.  78,  §  1 ;  1  R.  S.,  675,  §  63. 

*  Id.,  §2;  Id.,  §64. 

*  R.  S.,  art.  7,  tit.  8,  ch.  20,  part  1. 

*  For  a  discussion  of  the  origin  and  history  of  the  l^al  sanctions  of  the  Sab- 
hath  vide  People  v.  Hoym,  20  How.  Pr.  R.,  445 ;  also,  8  Cow.,  27. 


OF  SUMMAKT  CONVIOTIONS.  165 

process  and  proceedings  of  courts  or  officers  of  .justice  shall  not 
be  served  or  executed  upon  Sunday.^ 

The  second  section  of  the  article  is  as  follows : 

There  shall  be  no  shooting,  hunting,  fishing,  sporting,  playing, 
horse  racing,  gaming,  frequenting  of  tippling  houses,  or  any 
unlawful  exercises  or  pastimes  on  the  first  day  of  the  week  called 
Sunday;  nor  shall  any  person  travel  on  that  day,  unless  in  cases 
of  necessity  or  charity,  or  in  going  to  or  returning  from  some 
church  or  place  of  worship  within  the  distance  of  twenty  miles, 
or  in  going  for  medical  aid  or  medicines,  or  in  visiting  the  sick 
and  returning,  or  in  carrying  the  mail  of  the  United  States,  or  in 
going  express  by  order  of  some  public  officer,  or  in  removing  his 
family  or  household  furniture .  when  such  removal  was  com- 
menced on  some  other  day;  nor  shall  there  be  any  servile  laboring 
or  working  on  that  day,  excepting  works  of  necessity  and  charity, 
unless  done  by  some  person  who  uniformly  keeps  the  last  day 
of  the  week,  called  Saturday,  as  holy  time,  and  does  not  work  or 
labor  on  that  day,  and  whose  labor  shall  not  disturb  other  per- 
sons  in  their  observance  of  the  first  day  of  the  week  as  holy  time. 
Every  person,  being  of  the  age  of  fourteen  years,  shall  forfeit 
one  dollar  for  each  offence.^ 

The  next  section  declares  that  no  person  shall  expose  to  sale 
any  wares,  merchandise,  fruit,  herbs,  goods,  or  chattels  on  Sun- 
day, except  meats,  milk  and  fish,  which  may  be  sold  at  any  time 
before  nine  o'clock  in  the  morning;  and  the  articles  so  exposed 
shall  be  forfeited  to  the  use  of  the  poor,  and  may  be  seized  by 
virtue  of  a  warrant  for  that  purpose,  which  any  justice  of  the 
peace  of  the  county,  or  mayor,  recorder  or  alderman  of  the  dty 
is  authorized  to  issue  upon  conviction  of  the  offender.* 

If  property  is  exposed  to  imminent  danger,  it  is  not  a  viola- 
lation  of  the  statute  prohibiting  labor  on  the  Sabbath  to  preserve 
it  on  Sunday  and  remove  it  to  a  place  of  safety.^ 

•  1B.S.,675,§65;  vide 3  John., 257;  15 id.,  177;  12id.,178;  lOow.,75; 
8  id.,  27 ;  12  Wend.,  59;  8  Barb.,  384.  * 

•  1  R.  S.,  676,  §  66. 

•  1  R.  S.,  676,  §  67- 

«  Parmalee  v.  Wilks,  22  Barb.,  540;  Tide  1  mu,  76. 
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SECTION  xxvn. 

OENEBAL  PBOVISIONS  TO  ENFOBGE  THE   FBOHIBnXONS  OF  THE 

THBEE  LAST  SECTIONS. 

Whenever  complaint  shall  be  made  to  any  justice  of  the  peace, 
mayor,  recorder  or  alderman  of  a  violation  of  either  the  provis- 
ions contained  in  the  three  last  sections/  relative  to  profane 
swearing,  the  disturbance  of  religious  meetings,  or  the  observ- 
ance of  Sunday,  or  Vhen  any  of  such  violations  shall  happen 
in  the  presence  of  such  officer,  he  shall  cause  the  offender  to 
be  brought  before  him,  and  shall  proceed  summarily  to  inquire 
into  the  facts,  and,  if  the  person  charged  be  found  guilty,  a 
record  of  his  conviction  shall  be  made  and  signed  by  such  officer 
before  issuing  any  process  to  enforce  the  same;  which  convic- 
tion shall  be  final,  and  shall  not  be  re-examined  upon  the  merits 
in  any  court.^  No  prosecution  shall  be  maintained  for  any  of 
the  violations  specified  in  the  preceding  section  of  the  statute, 
imless  the  same  be  instituted  by  the  actual  issuing  of  process  to 
apprehend  the  offender,  or  by  his  actual  appearance  to  answer 
the  complaint  within  twenty  days  next  after  the  offence  com- 
mitted.' 

Upon  a  conviction  being  had  for  any  of  the  offences  in  the 
last  three  sections  specified,  where  no  other  special  provision  is 
made  for  the  collection  of  the  penalties  incurred,  the  magistrate, 
before  whom  the  same  is  made,  shall  issue  an  execution  to  any 
constable  of  the  county,  commanding  him  to  levy  the  said  penal- 
ties and  the  costs  of  the  conviction  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender,  and  in  case  sufficient  goods 
and  chattels  cannot  be  found,  then  to  commit  such  offender  to 
such  common  jail  of  the  comity,  for  such  time  as  shall  be  speci- 
fied in  such  execution,  not  less  than  one  day  nor  more  than  three 
days.' 

Within  thirty  days  after  any  such  conviction  shall  be  had,  the 
magistrate  maUng  the  same  shall  cause  to  be  filed  in  the  office  of 
the  clerk  of  the  county  a  certificate  of  such  conviction,  briefly 

^  1  R.  S.,  677,  §  72 ;  amended,  in  case  of  disturbance  of  religious  meetings,  so 
18  to  allow  jury,  vide  ante. 

•  1  R.  S.,  677,  §  73. 

•  1  R.  S.,  677,  §  74. 
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stating  the  offence  charged,  the  conviction  and  judgment  thereon, 
and  if  any  jSne  has  been  collected,  the  amount  thereof,  and  to 
whom  paid.^ 

In  all  prosecutions  for  any  of  the  offences  specified  in  the  three 
last  sections,  the  like  fees  shall  be  allowed  and  taken  as  in  civil 
suits  before  justices  of  the  peace,  which  shall  in  no  case  exceed 
five  dollars,  and  be  paid  by  the  party  offending,  over  and  above 
the  penalties  incurred.  But  in  case  of  the  imprisonment  of  the 
offender,  no  charges  or  fees  shall  be  allowed.' 

SECTION  xxvm. 

RAGING  OF  ANIMAI^. 

It  is  made  the  duty  of  all  officers  concerned  in  the  administra- 
tration  of  justice  to  attend  at  the  place  where  they  shall  know, 
or  be  informed  that  any  race  is  about  to  be  run  contrary  to  the 
provisions  of  law,  and  there  give  notice  of  the  illegality  thereof, 
and  endeavor  to  prevent  such  race  by  dispersing  the  persons 
collected  for  the  purpose  of  attending  the  same,  and  by  all  other 
ways  and  means  in  their  power.  Upon  their  own  view  of  any 
persons  ofllending  against  the  provisions  of  the  statute  in  relation 
to  the  racing  of  animals,  as  well  as  upon  the  testimony  of  others, 
such  judges  and  justices  shall  issue  warrants  for  the  immediate 
apprehension  of  the  persons  so  offending,  to  the  end  that  they 
may  be  compelled  to  enter  into  recognizances,  with  sufficient 
sureties,  for  their  good  behavior,  and  for  their  appearance  at 
some  proper  court  to  answer  for  said  offences.' 

SECHON  XXTX. 

HAWKEBS  Amy  FEDDLEBS. 

Any  citizen  may  apprehend  and  detain  any  person  who  shall 
be  found  trading  as  a  hawker  or  peddler  without  licenese,  or 
contrary  to  the  terms  of  his  license,  or  who  shall  refuse  to  pro- 
duce a  license,  in  violation  of  the  provisions  of  the  Bevised 

•  1R.S.,677,§75. 

•  Id.,  §  76. 

•  1  R.  S.,  672,  §  50. 
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Statutes,  and  may  convey  the  offender  before  any  justice  of 
of  the  peace  in  the  town  or  county  in  which  he  shall  be  appre- 
hended. It  is  made  the  duty  of  the  overseers  of  the  poor  of  the 
several  towns  in  this  State  to  enforce  the  provisions  of  the  law 
in  that  respect,  whenever  any  violation  thereof  within  their 
respective  towns  shall  come  to  their  knowledge.^  It  is  made  the 
the  duty  of  such  justice,  if  a  sufficient  license  to  authorize  such 
trading  be  not  produced  to  him,  and  the  fact  of  trading  be  proved 
to  him,  either  by  the  confession  of  the  person  apprehended  or 
the  oath  of  competent  witnesses,  to  convict  the  offender  of  such 
offences  against  the  provisions  of  the  statute  as  shall  be  so  con- 
fessed or  proved;  and  to  issue  his  warrant  on  such  conviction, 
directed  to  some  constable  of  the  county  in  which  the  conviction 
shall  be  had,  commandmg  such  constable  to  cause  the  sum  of 
twenty-five  dollars,  with  costs,  not  to  exceed  five  dollars,  to  be 
forthwith  levied  by  distress  and  sale,  at  public  vendue  of  the 
goods,  wares  and  merchandise  of  the  offender;  the  moneys  col- 
lected on  such  warrant,  exclusive  of  the  costs,  are  to  be  paid 
by  the  justice  to  the  overseers  of  the  town  in  which  the  offence 
shall  have  been  committed' 


SECTION 

GBDONAL  OOI9TBMFT8. 

In  the  following  cases,  and  no  others,  a  justice  of  the  peace 
may  pimish,  as  for  a  criminal  contempt,  persons  guilty  of  the  fol- 
lowing acts:  1.  Disorderly,  contemptuous  or  insolent  behavior 
towards  such  justice  while  engaged  in  the  trial  of  a  cause,  or  in 
the  rendering  of  any  judgment,  or  in  any  judicial  proceedings 
which  shall  tend  to  interrupt  such  proceedings,  or  to  impair  the 
respect  due  to  his  authority.  2.  Any  breach  of  the  peace,  noise 
or  other  disturbance,  tending  to  interrupt  the  official  proceedings 
of  a  justice.  3.  Resistance  willfully  offered  by  any  person  in  the 
presence  of  a  justice,  to  the  execution  of  any  lawful  order  or 
process  made  or  issued  by  him.  Punishment  for  contempts  in 
the  foregoing  cases  may  be  by  fine  not  exceeding  twenty-five 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  five 

•  1  R.  S.,  576,  §  8;  Laws  1840,  ch.  70,  §  8. 

*  I  R.  S.,  576,  §  9. 
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days,  or  both,  in  the  discretion  of  the  justice;  but  no  person  shall 
remain  imprisoned  for  the  non-payment  of  such  fine  more  than 
ten  days.  Neither  shall  any  person  be  punished  for  a  contempt 
before  a  justice,  until  an  opportunity  shall  have  been  given  him 
to  be  heard  in  his  defence;  and  for  that  purpose,  a  justice  may 
issue  a  warrant  to  bring  the  offender  before  him.  Upon  convict- 
ing any  person  of  a  contempt,  the  justice  shall  make  up  a  record 
of  such  conviction,  stating  therein  the  particular  circumstances  of 
the  offence,  and  the  judgment  rendered  thereon,  which  shall  be 
subscribed  by  him,  and  filed  in  the  office  of  the  county  clerk, 
within  ten  days  after  its  date.  The  warrant  of  commitment  for 
any  contempt,  shall  set  forth  the  particular  circumstances  of  the 
offence,  or  it  shall  be  void.^ 

Also  when  a  witness  attending  before  any  justice  in  any  cause, 
shall  refuse  to  be  sworn  in  any  form  prescribed  by  law,  or  to 
answer  any  pertinent  and  proper  question,  and  the  party  at 
whose  instance  he  attended,  shall  make  oath  that  the  testimony 
of  such  witness  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  in  the  trial  of  such  cause,  such  justice  may,  by  warrant, 
commit  such  witness  to  the  jail  of  the  county.  Such  warrant 
shall  specify  the  cause  for  which  the  same  was  issued,  and  if  it 
be  for  refusing  to  answer  any  question,  such  question  shall  be 
specified  therein,  and  such  witness  shall  be  closely  confined,  pur- 
suant to  such  warrant,  until  he  submit  to  be  sworn,  or  to  answer, 
as  the  case  may  be.' 

The  judgment  of  a  court  having  competent  jurisdiction,  cannot 
be  reviewed  on  habeas  corptis  in  cases  of  commitment  for  con- 
tempt as  a  witness,  in  refusing  to  answer  questions  relating  to  a 
criminal  complaint;  if  the  decision  of  the  court  be  erroneous,  the 
remedy  is  by  certiorari  or  writ  of  error.  The  officer  issuing  the 
writ  may,  however,  inquire  whether  the  process  of  commitment 
be  valid  on  its  face,  and  also,  whether  any  cause  has  arisen  since 
the  commitment,  for  putting  an  end  to  the  imprisoment;  and  he 
may  also  inquire  whether  the  committing  magistrate  had  jurisdic- 
tion, and  this,  notwithstanding  a  recital  of  the  necessary  jurisdic- 
tional facts  in  the  commitment.^ 

As  a  general  rule,  the  propriety  of  a  conunitment  for  contempt, 

*  2  B.  6.,  273,  §  199,  a  seq. 
'  2  R.  S.,  273,  §§  204^  205. 

*  Peo.  V.  CasselB,  5  HOI,  164. 
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is  not  examinable  in  any  other  court  than  the  one  by  which  it 
was  awarded.  This  rule  is  especially  applicable  on  habeas  cor- 
pus. But  the  rule  is  subject  to  the  qualification  that  the  conduct 
charged  as  constituting  the  contempt,  must  be  such  that  some 
degree  of  delinquency  or  misbehavior  can  be  predicated  of  it,  for 
if  the  act  be  plainly  indifferent  or  meritorious,  or  if  it  be  only 
'the  assertion  of  the  undoubted  right  of  the  party,  it  will  not 
become  a  criminal  contempt  by  being  adjugded  so.^ 


SECTION  XXXI. 

OAMBLmO. 

If  an  affidavit  shall  be  filed  with  the  magistrate  or  police  jus- 
tice of  any  town  or  city,  before  whom  complaint  shall  have  been 
made  of  an  offence  against  any  of  the  provisions  of  the  act  to 
s  uppress  gambling,  stating  that  the  affiant  has  reason  to  believe 
and  does  believe  that  the  person  so  charged  in  such  complaint 
has  upon  his  person,  or  at  any  other  place  named  in  such  affida- 
vit, any  specified  articles  of  personal  property,  or  any  gambling 
table,  device  or  apparatus,  or  any  lottery  policies,  public  or  pri- 
vate, the  discovery  of  which  might  lead  to  establish  the  truth  of 
such  charge,  the  said  magistrate  or  justice  may,  in  his  discretion, 
by  warrant  command  the  officer,  who  is  authorized  to  arrest  the 
person  so  charged,  to  make  diligent  search  for  such  property 
and  table,  device  or  apparatus,  and  if  found,  to  bring  the  same 
before  such  magistrate  or  justice;  and  the  officer  so  seizing  shall 
deliver  the  same  to  the  magistrate  or  justice  before  whom  he 
takes  the  same,  who  shall  retain  possession  of  said  property  and 
be  responsible  therefor  until  the  discharge  or  commitment,  or 
letting  to  bail  of  the  person  so  charged;  and  in  case  of  such 
commitment  or  letting  to  bail  of  the  person  so  charged,  such 
officer  shall  retain  such  property,  subject  to  the  order  of  the 
court  before  which  such  offender  may  be  required  to .  appear, 
until  his  discharge  or  conviction;  and  in  case  of  the  conviction  of. 
such  person,  the  gambling  table,  device  or  apparatus  shall  be 
destroyed,  and  the  household  property  and  other  fixtures  belong- 
ing to  such  gambling  place^  shall-  be  held  liable  to  be  sold  to  pay 

'  Peo.  V,  KeUy,  24  N.  Y.,  74. 
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ttaj  judgment  and  costs  which  may  be  rendered  against  such 
person,  and  after  the  payment  of  such  judgment  and  costs  the 
surplus,  if  any,  shall  be  paid  into  the  treasury  of  the  county 
where  such  prosecution  shall  take  place;  and  in  the  case  of  the 
discharge  of  such  person  by  the  magistrate  or  court,  the  officer 
having  such  property  in  his  custody  shall,  on  demand,  deliver 
it  to  such  person.*  It  is  lawful  for  any  justice  of  the  peace, 
police  justice,  chief  magistrate  of  any  munici(>al  corporation  or 
judge  of  any  court  of  record,  upon  complaint  upon  oath  that  any 
gambling. tables,  apparatus,  establishment,  or  device  is  kept  by 
any  person  for  the  purpose  of  being  Used  to  win  or  gain  money 
or  other  property,  or  by  any  other  person,  or  any  lottery  policies 
of  any  lotteries,  to  issue  his  warrant  commanding  any  sheriff  or 
constable  to  whom  the  same  shall  be  directed,  within  the  proper 
jurisdiction,  after  demanding  entrance,  to  break  open  and  enter 
any  house  or  placewherein  such  gambling  table,  establishment, 
apparatus  or  device  shall  be  kept,  and  to  seize  and  deliver  the 
same  to  the  mayor  of  the  city,  president  of  the  village,  super- 
visor of  the  town,  or  clerk  of  the  county  where  such  seizure  shall 
be  made,  who  shall  keep  the  same  until  the  term  of  the  court  at 
which  the  case  shall  be  tried,  and  the  court  shall  then,  if  there  be 
no  necessity  of  keeping  the  property  to  be  produced  on  the  trial 
of  an  offender  against  this  act,  have  a  jury  sworn  to  try  the  fact 
whether  the  property  taken  was  or  is  used  for  gambling,  and  if 
the  finding  shall  be  that  the  property  was  used  for  gambling 
the  court  shall  order  such  property  to  be  broken  up  and  sold  by 
the  sheriff  of  the  county,  and  the  proceeds  shall,  ^ter  the  pay- 
ment of  costs,  go  into  the  treasury  of  the  county  for  the  use  of 
the  common  schools  therein,  in  the  manner  as  is  provided  in  said 
act* 

SECTION  xxxn, 

OTHEB  8I7MMABY  OONVICnONS. 

In  addition  to  those  offences  which  subject  the  offender  to  fine 
and  imprisonment  by  summary  convictions,  there  are  a  variety  of 
other  cases  mentioned  in  the  statute  where  the  offender  is  sub- 

• 

>  Uws  1851,  ch.  504,  §3,  p.  943;  1  B.  S.,  664,  §24. 

*  Id.,§^;  Id.,  §25. 
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jected  to  the  payment  of  a  penalty,  among  which  may  be  metf 
tioned  the  enactments  against  jugglers  and  the  exhibitors  of 
shows,^  certain  disorderly  practices  on  pubUc  occasiona  and  holi- 
days,  and  in  taverns,  vessels,  and  canal  boats;'  also  the  statutes 
against  raffling'  and  betting  and  gaming,^  and  the  act  against 
absconding  parents  and  husbands,  authorizing  the  seizure  of  their 
property;^  also  the  provisions  of  the  excise  laws.* 

But  a  person  accused  of  being  intoxicated  in  a  public  place, 
under  chapter  628,  Laws  of  1857,  cannot  be  summarily  tried 
before  a  justice  of  the  peace,  unless  he  so  elects,  but  is  entitled 
to  give  bail  for  his  appearance  before  the  next  court  of  oyer  and^ 
terminer  or  of  sessions.^ 


J  R.  S.,  660,  §  1. 

Id.,  §  3. 

1  R.  S.,  665,  §§  22,  23. 

1  R.  S.,  662,  §§  12, 14, 15. 

1  R.  S.,  615,  §§  8,  9,  it  nq. 

Laws  1857,  ch.  628,  amended  1858,  ch.  143;  1  R.  S.,  677,  §  1. 

Hill  V.  Peo.,  20  N.  Y.  (6  Smith),  363. 
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CHAPTER  X. 

07  THB  ARRBST  AND  EXAMINATION  OF  OFFENDERS,  THEIR  COMMIT- 
MENT FOR  TRIAL  AND  LETTING  THEM  TO  BAIL,  AND  TRIALS  IN  COURTS 
OF  SPECIAL  SESSIONS. 

It  is  designed  in  this  chapter  to  treat  of  the  proceedings  had 
in  indictable  offences,  prior  to  their  presentment  to  the  grand 
juiy,  and  also  of  the  trial  of  offences  in  a  court  of  special  sessions, 
without  a  common  law  jury,  and  without  recourse  had  to  an 
indictment  against  the  accused. 

For  the  purpose  of  convenience  the  subjects  treated  of  in  this 
chapter  will  be  discussed  in  the  following  order: 

Section  one*  The  proceedings  from  the  complaint  until  the 
return  of  the  warrant  of  arrest. 

Section  two.  Proceedings  subsequent  to  the  return  of  the  war- 
rant, where  the  offence  charged  is  not  triable  in  a  court  of  special 
sessions. 

Section  three.  Proceedings  subsequent  to  the  return  of  the 
warrant,  where  the  offence  charged  is  triable  before  a  court  of 
special  sessions. 

SECTION  L 

THB  PB00BBDIN68  FROM  THB  COMPLAINT  UNTIL  THB  RETURN  OF  THB 

WARRANT  OF  ARREST. 


Saction  I.— Comflaiht  to  bs  xasb. 

n.— PlTBUe  OFVCBM  AVTHOHinD  TO  IMVB  WAVaAltTt  TOR  THB  AmBBBlfllOir  OF  PBB- 

■Oirt  CBABOV9  WITH  OVntNCKB. 
ni.— DVTT  OF  MAOISnUlTS  UPON  COMPLAXMT  BBIMG  MASI. 

IV.— WASEAirr  TO  bs  iuubd. 

^  v.— RbQIUXIITBS  OF  WAXBART. 

VI.— Wabbakts,  mthsbx  bxxcittxd. 

yn.— DbFBNDAMT,  HOW  AKBBaTBD  WBXff  HB  B  III  AHOTKBB  OOVRTT,  AITD  THB  WABBAITT 
U  IMITBD  BY  ▲  JUmCB  OB  ALDBBMAM. 

vniw— Duty  of  thx  officbs  wrbb  kb  abbxsts  thb  aocvibs  vroM  %xnm  bhdobsbb  wab« 

mABT  m  ABOTHBR  COtniTT. 
IX.->PBOOBBDni»t  UPOH  THB  BBTVRB  OF  THB  WAHBAITT. 

§  1.  OQMFLAINT  TO  BB  MADE. 

The  initiatory  step  to  be  taken  by  any  person  desirous  of 
haying  process  issued  for  the  apprehension  of  a  person  charged 
ttny  offence,  is  to  make  a  complaint  concerning  the  coixmiis- 
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sion  of  the  offence,  and  the  grounds  or  reasons  for  suspecting  oi* 
believing  the  accused  to  have  been  concerned  in  the  perpetration 
of  the  same. 

The  magistrate  should  not,  however,  ^itertain  complaints  from 
persons  disqualified  from  being  witnesses,  as  from  persons  who 
are  deranged  in  mind,  in  a  state  of  intoxication^  or  otherwise 
disqualified  from  being  witnesses. 

There  are  two  distinct  stages  in  criminal  proceedings  at  which 
the  complaint  may  be  made.  First,  it  may  be  made  before  any 
of  the  officers  named  in  the  next  section,  and  this  is  usually  done 
in  cases  where  the  magistrate  has  power  to  try  the  offence  alleged 
to  have  been  committed,  and  also  in  cases  where  the  magistrate 
does  not  possess  that  power,  and  where  a  trial  cannot  be  had 
without  an  indictment  duly  foimd  against  the  accused ;  but  it  is 
deemed  expedient  to  have  him  arrested  at  once,  and  either  com- 
mitted to  prison  or  let  to  bail,  to  await  the  action  of  the  grand 
jury  in  finding  an  indictment  against  him.  It  is  of  complaints, 
arrests,  examinations  and  trials  where  the  complaint  has  been 
made  under  the  circumstances  above  named  that  we  propose  to 
speak  at  present.  The  other  stage  of  the  proceedings,  at  which 
the  complaint  is  made,  is  in  cases  where  the  accused  cannot  be 
tried  without  an  indictment  having  been  found  against  him,  and 
the  prosecutor  does  not  see  fit  to  have  any  preliminary  arrest 
made,  as  stated  in  this  chapter,  which  is  usually  done  to  secure 
the  attendance  of  the  prisoner  at  his  trial  upon  the  indictment 
(which  is  necessaiy  in  all  cases  where  corporal  punishment  is  to 
be  inflicted),'  but  waives  all  preliminary  proceedings,  and  makes 
his  complamt,  in  the  first  instance,  by  making  his  accusation  to 
the  grand  jury.  This  latter  complaint  is  termed  preferring  a 
charge  for  an  indictment,  and  will  be  found  treated  of  in  a  sub- 
sequent chapter.^ 

^  2.   FUBUO  OFFIOEBS  AUTHOBIZED  TO  ISSUE   FBOOESS    FOB  THE 
APFBEHENSION  OF  PERSONS  CHABGEJD  WITH  OFFENCES. 

The  following  persons  respectively  shall  have  power  to  issue 
process  for  the  apprehension  of  persons  charged  with  any  offence, 
and  to  execute  the  powers  and  duties  in  relation  to  the  arrest 

»  16  John.,  143;  10  John.,  362. 

•  Post.  ,    * 

•  Post. 
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and  ezamination  of  offenders,  their  commitment  for  trial  and  the 
letting  of  them  to  bail ;  namely,  justices  of  the  supreme  court, 
judges  of  the  superior  court  of  law  of  the  city  and  county  of 
New  York,  judges  of  county  courts,  mayors,  recorders  and  alder- 
men of  cities,  the  justices  of  the  justices'  courts  and  police  jus- 
tices in  the  city  of  New  York,  and  justices  of  th^^  peace  and 
police  justices  appointed  for  any  city  or  elected  .in  any  town,  and 
no  other  magistrates  shall  have  authority  to  execute  the  above 
mentioned  powers.^ 

Although  the  judges  of  the  superior  court  of  the  city  of  New 
York  are  clothed  with  authority  as  criminal  magistrates,  it  is  not 
any  part  of  their  ordinary  duty  to  attend  to  the  arrest  and  exami- 
nation of  persons  charged  with  criminal  offences,  and  it  must  be 
an  extreme  case,  either  in  the  nature  of  the  charge  or  the  difficulty 
of  procuring  the  action  of  the  regular  criminal  judges,  to  war- 
rant the  judges  of  that  court  in  devoting  their  time  to  it.' 

§  3.   DUTY  OF  MAGISTRATE  UPON  COMPLAINT  BEING  MADE. 

Whenever  complaint  shall  be  made  to  any  of  the  magistrates 
mentioned  in  section  two  of  this  chapter,  that  a  criminal  offence 
has  been  committed,  it  shall  be  the  duty  of  such  magistrate  to 
examine  on  oath  the  complainant,  and  any  witnesses  who  may 
be  produced  by  him.^ 

The  statute  above  referred  to,  does  not  require  that  the  com- 
plaint should  be  in  writing,  or  that  the  examination  of  the  complain- 
ant and  his  witnesses  therein  referred  to,  should  be  in  writing.^ 
It  is,  however,  better  that  the  complaint  should  be  reduced  to 
writing,  for  the  following,  among  other  considerations:  It  will 
ixusnire  greatier  system  and  accuracy  in  the  subsequent  proceed- 
ings; enabling  the  justice,  in  case  the  complainant  or  any  of  the 
witnesses  are  prosecuted  for  their  doings  in  the  matter,  to  show 
distinctly  what  they  testify  to;  and  further,  if  the  justice  himself 
is  prosecuted,  it  will  facilitate  his  defence,  by  enabling  him  to 
exhibit  at  once,  an  information,  on  oath  authorizing  the  warrant, 
and  giving  him  jurisdiction.^    K  the  complaint  is  made  in  writ- 

»  2  R.  S.,  706,  §  1. 

■  Matter  of  Hayward,  1  Sandf.  701.    •  2  R.  8.,  706,  §  2. 

*  2  Park.,  34;  21  Wend.,  662 ;  5  Barb.,  465 ;  16  Id.,  153. 

*  Barb.  Gr.  L.,  2d  ed.,  619 ;  2  Stark.  £y.,  429,  n.  a;  2  Strange,  710;  8  East. 
R.,  113;  2T.R.,  225. 
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ing,  it  becomes  the  duty  of  the  magistrate  to  file  and  preserve 
the  same;  and  upon  the  demand  of  any  person  affected  by  the 
wairant,  he  shall  exhibit  the  affidavit  or  complaint  upon  which 
the  warrant  is  issued,  and  such  person,  by  himself  or  by  another, 
is  permitted  to  take  a  copy  thereof.^  The  oath  should  be 
admioistered  to  the  prosecutor  and  his  witnesses  previous  to  the 
commencement  of  the  examination;  and  in  taking  down  the  testi- 
mony, the  magistrate  should  pursue,  as  near  as  may  be,  the  lan- 
guage of  the  witnesses.' 

The  reason  why  the  oath  is  required  before  the  examination,  is 
in  order  that  the  witness  shall  be  under  the  solemn  obligation  of 
an  oath  while  he  is  giving  his  evidence.  Otherwise,  he  may 
inadvertently,  or  perhaps  willfully  state  some  particulars  erro- 
neously, which,  when  afterwards  put  to  the  test  of  an  oath,  a 
sense  of  shame  may  prevent  him  from  retracting.' 

The  complaint,  if  taken  in  writing,  should  be  read  by  the  com- 
plainant and  his  witnesses,  or,  if  he  be  unable  to  read,  it  should 
be  carefully  read  over  and  explained  to  them,  and  an  opportunity 
offered  them  to  make  any  corrections  in  it  that  may  be  necessary.^ 
In  relation  to  the  amount  and  character  of  the  evidence  which  is 
requisite  to  authorize  the  magistrate  to  issue  a  warranii,  it  is  said 
it  is  fitting  to  examiue  upon  oath  the  party  requiring  a  warrant, 
as  well  as  to  ascertain  that  there  is  a  felony  or  other  crime  com- 
mitted,' without  which  no  warrant  should  be  granted,  as  also  to 
prove  the  cause  and  probability  of  suspecting  the  party  against 
whom  the  warrant  is  prayed.^  The  Supreme  CSourt  of  this  State 
have  held  that,  to  authorize  a  magistrate  to  take  the  first  step 
towards  the  arrest  of  a  person  charged  with  the  commission  of  a 
crime,  viz.,  to  examine  a  complainant  on  oath,  a  simple  com- 
plaint that  an  offence  has  been  committed  is  all  that  is  necessary, 
and  all  that  need  be  proved  by  the  examination  of  the  complain- 
ant to  authorize  further  action  on  the  part  of  the  magistrate,  is 
that  is  shall  furnish  good  grounds  to  believe  that  further  investi- 
gation will  lead  to  the  discovery  of  crime.' 

>  Laws  1860,  ch.  95. 

•  4  Dow.  A  Ryl.,  734;  1  Nun  v.  Walsh,  168 ;  8  Dow.  &  Ryl.,  8. 

•  1  Nun.  ».  Walsh,  168. 
'  1  Nun.  t  Walsh,  182. 

*  4  Blac.  Com.,  290;  2  Hale  P.  C,  108. 

*  Peo.  o.  Hicks,  15  Barb.,  153. 
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If  neither  the  complaint  for  larceny  nor  the  warrant  state  the 
value  of  the  property  stolen,  and  there  be  no  mention  of  the 
place  where  the  offence  arose,  a  conviction  by  a  court  of  special 
sessions  is  erroneous.^ 

§  4.   WABBANT  TO  BE  ISSUED. 

The  complaint  having  been  made,  and  the  complainant,  with 
any  witnesses  produced  by  him,  having  been  examined  by  the 
magistrate,  the  next  proceeding  is  to  cause  the  arrest  of  the  per- 
son accused  of  the  crime,  in  order  that  such  further  proceedings 
may  be  taken  as  will  lead  to  his  conviction  and  punishment.  The 
statute  provides  that  if  it  shall  appear  from  such  examination 
that  any  criminal  offence  has  been  committed,  the  m^istrate  shall 
issue  a  proper  warrant  under  his  hand,  with  or  without  seal, 
reciting  the  accusation  and  commanding  the  officer  to  whom  it 
shall  be  directed  forthwith  to  take  the  person  accused  of  having 
conomitted  such  offence,  and  brmg  him  before  such  magistrate  to 
be  dealt  with  according  to  law.* 

There  is  a  further  section  of  the  statute,  providing  that  when- 
ever any  criminal  warrant  or  process  shall  be  issued  by  any 
magistrate  residing  out  of  the  town  or  city  wherein  the  offence 
shall  be  committed,  it  shall  authorize  the  officer  executing  the 
same  to  carry  the  person  charged  with  an  offence  before  any 
magistrate  resident  and  being  in  the  town  or  city  wherein  such 
offence  shall  have  been  committed,  to  be  proceeded  against 
according  to  the  provisions  of  the  statute,  but  the  magistrate 
issuing  such  warrant  or  process  shall  not  lose  any  jurisdiction 
over  the  trial  and  proceedings  against  any  such  persons  by  reason 
of  anything  contained  in  the  statute.^ 

§  5.   BEQUISITES  OF  WABBANT. 

At  the  common  law  it  was  said  that  a  seal  was  necessary,^  but 
by  the  express  provision  of  our  statute  above  referred  to  the 
warrant  may  be  either  with  or  without  seal.^    The  preamble  to  a 

*  HoweU  V.  Peo.,  2  Hill,  281. 
■  2  R.  S.,  706,  §  3. 

•  2  R.  S.,  706,  §  12. 

*  4  Black.  Com.,  290;  2  Hawk.,  P.  C,  ch.  13,  §  21 ;  1  Hale's  P.  0.,  577. 

•  2  R.  S.,  706,  §  3. 
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warrant  constitutes  a  part  of  it.^  The  warrant  should  not  be 
general  to  apprehend  all  persons  suspected,  but  should  direct 
the  officer  to  apprehend  some  particular  individual;  for  a  gen- 
eral warrant  to  apprehend  all  persons  suspected  or  guilty  of  a 
particular  crime,  without  naming  or  describing  any  particular 
person,  is  illegal  and  void  for  uncertainty,  for  it  is  not  fit  that  it 
should  be  left  to  the  officer  to  judge  of  the  ground  of  suspicion. 
The  magistrate  is  to  judge  of  this,  and  it  is  his  duty  to  give  cer- 
tain and  precise  directions  to  the  person  who  is  to  execute  the 
warrant.^  At  the  common  law  it  was  deemed  rather  discre- 
tionary than  necessary  to  set  out  the  accusation  in  the  warrant, 
but  the  practice  of  doing  so  was  generally  recommended.^  Our 
statute,  however,  requires  that  the  warrant  should  recite  the 
accusation  made  by  the  complaint.^  All  the  stattite  requires  is, 
that  the  warrant  shall  recite  the  accusation,  and  the  accusation 
need  only  charge  that  a  criminal  offence  has  been  committed. 
/  If,  therefore,  it  charges  a  criminal  offence  generally,  viz,  that  of 

larceny,  it  is  sufficient  to  authorize  the  issuing  of  a  warrant, 
though  the  accusation  omits  to  state  the  value  of  the  property. 
The  recital  in  such  warrant  of  the  complaint  is  presumptive 
evidence  that  such  complaint  has  been  made.  An  omission  in 
a  warrant  of  arrest  which  is  merely  clerical  and  is  apparent, 
and  does  not  mislead  any  one  nor  prejudice  the  defendant,  will  not 
render  such  warrant  invalid.^ 

If  it  do  not  recite  the  offence  charged,  the  officer  issuing  it  is 
a  trespasser.^ 

A  warrant  which  charges  the  defendant  with  having  sold  lager 
beer  does  not,  on  its  face,  charge  an  offence  against  a  statute  for- 
bidding the  sale  of  beer.'' 

The  warrant  should  not  be  left  in  blank,  to  be  afterwards  filled 
up  by  the  officer  or  party.  And  if  the  name  of  the  party  or  of 
the  officer  be  inserted  without  authority  after  the  issuing  of  the 

*  Harshaw  v.  Crow,  11  Iredell,  240. 

*  4  Blac.  Com.,  291;  1  Hale's  P.  0.,  580;  1  Chit.  Cr.  L.,  41,  42;  1  Nun.  & 
Walsh,  190;  3  Burr,  1766. 

*  1  Chit.  Cr.  L.,  41;  2  Hale's  P.  C,  111;  lb.,  580;  Cro.  Jac.,  81;  2  Wiltes, 
158. 

*  2  R.  S.,  706,  §  3. 

*  Payne  v.  Barnes;  5  Wend.,  465. 

*  Blythe  o.  Tompkins,  2  Abb.,  468. 
«  Peo.  V.  Hart,  24  How.,  289. 
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warrant,  the  arrest  will  be  illegal,  and  the  person  executing  it 
will  not  be  protected  in  proceeding  under  it.^ 

But  it  may  be  filled  by  the  justice  himself,  after  he  has  signed 
it,  before  he  delivers  it  over  to  the  officer.' 

Where  a  magistrate  designated  an  officer  to  execute  a  warrant 
issued  to  arrest  a  defendant  and  bring  him  before  the  court  to 
give  sureties  of  the  peace,  it  was  held  that  if  such  officer's  name 
was  erased,  and  another  person's  name,  who  was  not  a  sworn  offi- 
cer, was  inserted  by  the  prosecutor,  an  arrest  made  by  the  person 
thus  substituted  was  illegal  and  void,  and  was  not  a  justification 
in  case  he  was  sued  for  assault  and  battery  and  false  imprison- 
ment, but  was  matter  to  offer'in  mitigation  of  damages.^ 

The  name  of  the  person  to  be  apprehended  should  be  accu- 
rately stated,  if  known,  and  must  not  be  left  in  blank  to  be 
filled  up  afterwards;^  and  a  description,  thus,  A  and  his  associate, 
is  void  as  to  the  latter.^ 

If,  however,  the  name  of  the  party  be  unknown,  the  warrant 
may  be  issued  against  him  by  the  best  description  the  nature  of 
the  case  will  allow,  as  *'the  body  of  a  man,  whose  name  is 
unknown,  but' whose  person  is  well  known,  and  who  is  employed 
as  the  driver  of  cattle,  wears  a  white  hat,  and  has  lost  his 
right  eye."  * 

It  has,  however,  been  held  that  a  warrant  to  apprehend  "— — 
Hood,  (omitting  his  christian  name,)  of  B.,  in  the  parish  of  F., 
by  whatsoever  name  he  may  be  called  or  known,  the  son  of 
Samuel  Hood,  to  answer,  Ac,"  was  defective  for  omitting  the 
christian  name  and  assigning  no  reason  for  the  omission,  nor  giving 
any  distinguishing  particulars  of  the  individual.^ 

So,  also,  is  a  warrant  against  ^' the.  author,  printer  and  pub- 
lisher" of  a  certain  paper,  void,®  for  the  warrant  must  carefully 
identify  the  person  intended  to  be  arrested.  Thus  a  warrant 
against  ''John  Doe,  the  person  carrying  off  the  cannon"  intended 
for  Levi  Mead,  who  was,  when  it  was  issued,  in  the  act  of  carry- 

»  2  Hale,  114;  1  Nan.  &  W.,  195. 

*  8  T.  R.,  455;  1  East.  P.  C,  324. 

*  WellB  V.  Jackson,  3  Mumf.,  458. 

*  1  Chit,  Or.  L.,  39;  2  Hale  P.  C,  114;  Fost.,  312. 

*  Wells  V.  Jackson,  3  Mmnf.,  458. 

*  1  Chit.  Cr.  L.,  39-40;  1  Hale  P.  0.,  577. 
"  Rex  o.  Hood,  1  M.  &  M.,  281. 

*  Wells  o.  Jackson,  gvpru. 
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ing  off  a  cannon,  and  for  whom  it  was  intended  Being  arrested 
under  it,  it  was  held,  that  Mead  might  maintain  trespass  against 
the  persons  concerned  in  the  arrest  The  arrest  of  a  person  by  a 
wrong  name  cannot  be  justified,  though  he  was  the  person 
intended,  unless  it  be  shown  that  he  was  as  well  known  by  one 
name  as  the.other.^ 

The  above  decisions  were  made  prior  to  the  passage  of  an  act 
to  amend  certain  provisions  of  the  Bevised  Statues,  by  which  it 
is  enacted  that  when  the  name  of  any  defendant  shall  not  be 
known  to  the  plaintiff  he  may  be  described  in  the  summons  or 
warrant  by  a  fictitious  name,  and  if  a  plea  in  abatement  be  inter- 
posed by  such  defendant,  the  justlbe,  before  whom  the  suit  is 
pending,  shall  amend  the  proceedings  according  to  the  truth  of 
the  matter,  and  shall  thereafter  proceed  therein  in  like  manner 
as  if  the  defendant  had  been  sued  by  his  right  name.' 

The  warrant  issued  on  a  complaint  for  felony  recited  a  com- 
plaint against  John  R.  M.,*  and  conmianded  the  officer  to  arrest 
said  William  M.,  held  not  sufficient  to  authorize  the  arrest  of 
John  R« 

In  regard  to  the  direction  of  the  warrant  at  the  common  law,  it. 
might  be  directed  to  some  indifferent  person  by  name,  who  is  not  an 
officer.^  Our  statute  gives  no  direction  as  to  whom  the  warrant 
should  be  directed,  and,  in  the  absence  of  any  express  legislation 
to  the  contrary,  it  is  presumed  the  doctrine  of  the  conmion  law 
will  apply;  and,  inasmuch  as  private  persons  can  make  arrests  in 
certain  cases  without  warrant,  there  is  no  good  reason  why  they 
should  not  be  specially  deputized  to  make  arrest  under  a  war- 
rant.* 

It  is  the  usual  practice,  however,  to  direct  the  warrant  to  any 
constable  of  the  county,  although  it  may  be  directed  to  the  sheriff 
exclusively,  or  to  the  constables  of  the  county  or  of  a  particular 
town,  or  to  the  sheriff  and  at  the  same  time  to  any  constable.* 
The  constable  has  the  same  right  to  execute  process  in  every 

>  Mead  v.  Hows,  et  al,,  7  Cow.,  332;  4  Wend.  555;  6  Cow.,  456 ;  2  Town., 
400;  1  M.  &  Grang,  775 ;  8  N.  H.,  406 ;  2  East.,  328. 

•  Laws  1830,  p.  395,  §  282;  Gurnsey  v.  Knight,  9  V^end.,  319. 

•  28  Barb.,  630. 

«  1  Chit.  Cr.  L.,  38;  1  Hale  P.  C,  681;  2  Id.,  110;  2  Hawk.  P.  C,  ch.  13, 
§27;  ISalk.,  347. 

•  3  Wend.,  350. 

•  1  East.  P.  C,  320;  Addia.,  376;  1  Chit.  Cr.  L^  49;  1  Salk^  381. 
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town  in  the  county  as  in  that  in  which  he  was  chosen  and  where 
he  resides,  and  in  this  respect  his  territorial  jurisdiction  is  co-ex- 
tensive with  that  of  the  sheriff.*  The  warrant  should  also  com- 
mand the  officer,  to  whom  it  is  directed,  forthwith  to  take  the 
person  accused  of  having  committed  such  offence,  and  to  bring 
him  before  the  magistrate  who  issued  it,  to  be  dealt  with  accord- 
ing to  law.'  It  need  not  be  made  returnable  at  any  particular 
time,  and  continues  in  force  until  it  is  fully  executed  and  obeyed.^ 
Where  a  justice  of  the  peace  issued  a  warrant  for  the  arrest  of  an 
individual  upon  a  criminal  charge  late  on  Saturday  night,  with 
an  indorsement  thereon  directing  that  the  accused  should  be  com- 
mitted until  the  following  Monday  for  examinatiop,  and  the  con- 
stable arrested  the  accused  in  the  same  evening  and  committed 
him  to  jail  without  first  bringing  him  before  the  justice,  held  that 
the  justice  had  exceeded  his  authority,  and  was  liable  to  trespass.^ 
It  should  also  be  under  the  hand  of  the  magistrate  who  issued 
it,^  and  should  set  forth  the  day  and  year  wherein  it  was  issued,^ 
and  may  be  issued  either  in  the  name  of  the  people  or  of  the 
magistrate.^  It  ought  also  to  show  the  coimty  wherein  it  was 
made,  either  in  the  body  of  the  warrant  or  in  the  margin.®  A 
warrant  was  in  the  following  form:  **To,"  etc.  "This  is  to 
require  you  and  each  of  you  to  bring  before  me  the  body  of  S, 
of  whom  it  is  complained  by  C  that  said  S  did  willfully  break 
and  destroy  the  certain  water  pipe  in  H  street.  Given,"  Ac.  It 
was  held  sufficient  under  section  three  of  the  statute.  The  war- 
rant, though  very  Limited,  is  sufficient  if  it  recite  the  substance 
of  the  section.^ 

§  6.  WARBAMTS,  WHERE  EXECUTED. 

Warrants  issued  by  either  of  the  officers  enumerated  in  section 
two  of  this  chapter,  may  be  executed  in  any  part  of  the  State, 

•  Peo.  c.  Qarej,  6  Cow.,  648. 

•  2  R.  S.,  706,  §  3. 

•  Peake's  Rep.,  234;  Dayis  J.,  27. 
«  Pratt  V,  HiU,  16  Barb.,  303. 

•  2  R.  S.,  706,  §  3. 

•  2  Hawk.  P.  C,  ch.  13,  §  22;  2  Hale  P.  C,  111 ;  1  Chit.  Cr.  L.,  38,  39. 

^  Dickinson  ©.  Rogers,  19  John.,  279;  1  Chit.  Cr.  L.,  39;  2  Hawk.,  P.  C, 
ch.  13,  §24;  4  Burns  J.,  353. 

•  2  Hawk.  P.  C,  ch.  13,  §  23. 

•  Sleight  V.  Ogle,  4  e!  D.  Smith,  445;  Vide  5  Barb.  465;  2  Abb.,  468;  5 
Wend.,  530 ;  28  Barb.,  630. 
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except  such  as  are  issued  by  any  justice  in  New  York  city,  or  by 
any  alderman  or  justice  of  the  peace.  Warrants  issued  by  any 
such  assistant  justice,  alderman  or  justice,  shall  not  be  executed 
out  of  the  county  in  which  they  are  officers,  unless  indorsed  in 
the  manner  hereinafter  specified.^ 

When  an  officer  shall  have  arrested  any  prisoner  on  a  criminal 
charge  in  any  county,  he  may  carry  such  prisoner  through  such 
parts  of  any  other  county  or  counties  as  shall  be  in  the  ordinary 
route  of  travel,  from  the  place  where  such  prisoner  shall  have 
been  arrested,  to  the  place  where  he  is  to  be  conveyed,  and 
delivered  under  the  process  by  which  such  arrest  shall  have  been 
made,  and  such  conveyance  shall  not  be  deemed  an  escape;  and 
while  passing  through  such  other  county  or  counties,  the  officers 
having  such  prisoner  in  their  charge,  are  not  liable  to  arrest  on 
civil  process,  and  they  have  the  like  power  to  require  any  citizen 
to  aid  in  securing  such  prisoner,  and  to  retake  him  if  he  escape, 
as  if  they  were  ix\  their  own  county;  and  a  refusal  or  neglect  to 
render  such  aid,  is  an  offence  in  the  same  manner  as  if  they  were 
officers  of  the  county  where  such  aid  was  required.' 

§  7.   DEFENDANT,   HOW  ARRESTED  WHEN  HE  IS  IN  ANOTHER  OOUNTT 
AND  THE  WARRANT  IS  ISSUED.  BY  A  JUSTICE  OR  ALDERMAN. 

• 

.  In  case  the  warrant  should  be  issued  by  any  justice  in  New 
York  city,  or  an  assistant  justice,  or  by  any  alderman  or  justice 
of  the  peace,  and  the  person  against  whom  any  such  warrant  shall 
be  issued,  shall  escape,  or  be  in  any  other  county  out  of  the  juris- 
diction of  such  alderman  or  justice,  the  officer  holding  the  war- 
rant should  go  before  one  of- the  magistrate^  named  in  the  second 
section  of  this  chapter,  within  the  county  where  such  offender 
may  be  or  shall  be  suspected  to  be,  and  it  then  becomes  the  duty 
of  such  justice  or  other  magistrate,  upon  proof  of  the  handwriting 
of  the  magistrate  issuing  the  warrant,  to  indorse  his  name  upon 
the  same;  and  thereupon,  the  person  bringing  the  warrant  or 
any  other  officer  to  whom  it  may  have  been  directed,  may  arrest 
the  offender  in  the  county  where  the  warrant  was  so  indorsed.^ 

It  is  provided  by  statute  that  no  magistrate  shall  be  liable  to 
any  indictment,  action  of  trespass  or  other  action,  for  having 

•  2  R.  S.,  707,  §  4,  post. 

•  2  R.  S.,  749,  §§  53,  54. 

•  2  R.  S.,  707,  §§  4,  5 ;  4  Park.,  Or.  R.,  45. 
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indorsed  any  warrant  pursuant  to  the  above  mentioned  provisions, 
although  it  should  afterwards  appear  that  such  warrant  was  ille- 
gally or  improperly  issued.* 

The  statute  requires  that  the  magistrate  should  simply  indorse 
his  name  upon  the  warrant.  It  is  advisable,  however,  that  the 
magistrate  should  make  an  indorsement  upon  the  warrant,  recit- 
ing that  proof  had  been  made  to  him  on  oath;  that  the  name  of 
the  justice  subscribed  to  the  warrant  is  in  the  handwriting  of  the 
person  issuing  the  same,  and  authorizing  the  execution  of  such 
warrant  within  his  county,  and  it  is  usually  the  practice  not 
only  to  require  such  proof,  but  to  make  such  indorsement.^ 

§  8  DUTT  OP  THE  OFFICER  WHEN  HE   ABRESTS  THE    AOCUSED  UPON 
SUCH  INDORSED  WARRANT  IN  ANOTHER  OOUNTT. 

When  the  warrant  was  issued  by  a  justice  or  alderman,  and 
the  officer  suspecting  or  knowing  the  accused  to  be  in  a  county 
out  of  the  jurisdiction  of  such  justice  or  alderman,  has  procured 
the  warrant  to  be  indorsed  in  such  other  county  as  meutioned  in 
the  last  section,  the  officer  thereupon  proceeds  to  arrest  the 
defendant.  The  general  rules  in  relation  to  the  time  and  manner 
of  making  the  arrest  are  applicable  in  this  case,  the  same  as  if 
the  warrant  were  to  be  served  in  the  county  where  issued.'  The 
disposition  to  be  made  of  the  prisoner  after  the  arrest  has  been 
made,  varies,  however,  according  to  the  offence  charged  in  the 
warrant,  whether  it  be  a  felony  or  misdemeanor. 

Thus,  if  the  offence  charged  in  the  warrant  be  punishable  with 
death  or  with  imprisonment  in  a  State  prison,  the  officer  making 
the  arrest  is  to  couvay  the  prisoner  to  the  county  where  the  war- 
rant was  originally  issued,  before  some  magistrate  thereof  ;*  that 
is  in  cases  where  no  provision  is  otherwise  made  before  the  mag- 
istrate who  issued  the  warrant,  or  if  he  be  absent  or  his  office  be 
vacant,  before  the  nearest  magistrate  in  the  same  county,  to 
whom  the  officer  is  also  to  deliver  the  warrant,  by  virtue  of 
which  the  arrest  was  made,  with  a  proper  return  thereon,  signed 
by  such  officer  or  person  making  the  arrest.*    Under  the  provi- 

"  2  R.  S.,  707,  §  6. 

•  Barb.  Cr.  L.,  2d  ed.,  529. 

*  Vide  page  71,  ante. 

*  2  R.  S.,  707,  §  II. 

•  2  R.  S.,  707,  §  12. 
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sions  of  the  statute  above  cited,  another  magistrate  cannot  take 
cognizance  of  a  case  without  proof,  by  the  ofBcer's  return,  or  by 
oath  that  the  magistrate  who  issued  it  was  absent.^  In  cases 
where  the  warrant  shall  have  been  issued  by  a  magistrate  resid- 
ing out  of  the  town  or  city  where  the  offence  shall  have  been 
committed,  and  such  warrant  authorizes  the  ofBcer  executing  the 
same,  to  carry  the  person  charged  with  the  offence,  before  a 
magistrate  resident,  and  being  in  the  town  or  city  where  such 
offence  was  committed,  the  prisoner  should  be  taken  by  the  offi- 
cer before  such  last  mentioned  officer  named  in  the  warrant,  to 
whom  the  warrant,  by  virtue  of  which  the  arrest  was  made,  should 
also  be  delivered  by  the  officer  or  person  making  the  arrest,  with 
his  return  indorsed  thereon  and  signed  by  him.^  But  in  case  the 
offence  charged  in  the  warrant  be  not  punishable  with  death,  or 
by  imprisonment  in  a  State  prison,  a  different  course  is  to  be 
pursued  in  case  the  person  arrested  should  require  it:  thus,  in 
such  cases,  if  the  person  arrested  require  to  be  brought  before  a 
justice  of  the  county  in  which  he  shall  have  been  arrested,  it 
becomes  the  duty  of  the  officer  or  person  arresting  him,  to  carry 
the  prisoner  before  a  magistrate  of  such  county;^  when,  if  the 
offence  charged  in  the  warrant  be  not  punishable  with  death  or 
by  imprisonment  in  the  State  prison,  such  magistrate  may  take 
from  the  prisoner  a  recognizance,  with  sufficient  sureties  for  his 
appearance  at  the  next  court  having  cognizance  of  the  offence,  to 
be  held  in  the  county  where  the  offence  shall  be  alleged  to  have 
been  committed.^  The  magistrate  taking  such  bail,  shall  certify 
on  the  warrant,  the  fact  of  his  having  let  the  defendant  to  bail, 
and  shall  deliver  the  warrant,  together  with  the  recognizance 
taken  by  him,  to  the  officer  or  other  person  having  charge  of  the 
prisoner,  who  shall  deliver  the  same  without  unnecessary  delay  to 
the  clerk  of  the  court  in  which  such  prisoner  shall  be  recognized 
to  appear.*  K,  however,  the  prisoner  when  arrested  should  not 
require  to  be  brought  before  a  magistrate  in  the  county  where 
arretted,  or  should  make  such  request,  and  the  magistrate  should 
refuse  to  let  him  to  bail,  or  if  such  person  should  neglect  to  give 

»  17  Wend.,  211. 

•  2  R.  S.,  708,  §§  12, 13. 

•  2  R.  S.,  207,  §  7. 

•  2  R.  S.,  707,  §  8. 

•  2  R.  S.,  707,  §  9. 
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bail  as  above  provided,  then  the  officer  or  person  having  him  in 
charge,  is  to  convey  the  prisoner  to  the  county  where  the  warrant 
was  originally  issued,  before  some  magistrate  thereof,  as  pre- 
scribed in  cases  where  the  offence  chars^ed  in  the  warrant  was 
punishable  with  death  or  imprisonment  in  the  State  prison,  and 
as  above  mentioned^  in  this  section,  and  is  in  like  manner  to 
deliver  to  such  magistrate  the  warrant,  by  virtue  of  which  the 
arrest  was  made,  with  a  proper  return  indorsed  thereon,  and 
signed  by  the  officer  or  person  making  the  arrest. 

Previous  to  the  Revised  Statutes  the  constable  had  a  right  to 
detain  a  defendant,  for  a  reasonable  time,  while  making  a  bona 
fiAe  attempt  to  find  a  justice  to  hear  the  cause;  the  period  now  is 
fixed  at  twelve  hours.' 

Whether  the  arrest  is  made  with  or  without  a  warrant,  the 
officer  must  take  the  prisoner  without  any  unnecessary  delay 
before  the  magistrate,  in  order,  where  there  is  a  warrant,  that 
the  party  may  have  a  speedy  examination  if  he  desires  it,  and  in 
the  case  of  an  arrest  without  warrant,  that  the  officer  may  take 
such  proof  as  may  be  offered,  or,  if  the  circumstances  will  justify 
it,  hold  the  suspected  party  for  further  examination.^ 

%   9.  FBOCEEBINGS  UPON  THE  RETURN  OF  THE  WARRANT. 

In  cases  where  the  prisoner  is  brought  before  a  magistrate  of 
the  coimty  where  the  warrant  was  issued,  the  officer  or  person 
making  the  arrest  is  to  deliver  the  warrant,  together  with  a 
proper  return  thereon  indorsed  and  signed  by  him,  to  such  mag- 
istrate.^ But  in  cases  where  the  prisoner  has  been  arrested  in 
another  county,  and  has  been  bailed  in  such  county,  as  above 
specified,  then  the  warrant,  together  with  such  magistrate's  cer- 
tificate of  having  let  the  defendant  to  bail  indorsed  thereon,  and 
the  recognizance  taken  by  him  are  to'  be  without  unnecessary 
delay,  delivered  by  the  officer  or  other  person  who  had  charge 
of  the  prisoner  to  the  clerk  of  the  court  in  which  such  prisoner 
shall  have  been  recognized  to  appear.^ 

The  prisoner  having  been  arrested  by  the  officer,  and  the  war- 

"  Ante;  2  R.  S.,  707,  §  10. 

*  Aniold  e.  Steyens,  10  Wend.,  514. 

•  Matter  of  Henry,  29  How.,  185;  16  Barb.,  307. 

*  2  R.  S.,  708,  §  12. 

•  2  R.  S.,  707,  §  9. 
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rant,  by  virtue  of  wUch  the  arrest  was  made,  having  been  deliv- 
ered  to  the  magistrate  by  whom  it  was  issaed,  or,  in  case  of  his 
absence  or  a  vacancy  in  his  office,  to  the  nearest  magistrate  in  the 
same  county,  with  a  proper  return  indorsed  thereon,  and  signed 
by  the  officer  or  person  making  the  arrest,  several  different  pro- 
ceedings, according  to  the  circumstances  of  the  case  and  the 
election  of  the  prisoner,  may  be  taken  by  the  magistrate. 

Thus,  in  cases  not.  triable  before  a  court  of  special  sessions,  the 
justice  may  examine  the  complainant  and  the  witnesses  for  the 
prosecution,  and  also  the  prisoner,  and  upon  such  examination 
may  discharge  the  prisoner,  or  he  may  hold  him  to  await  the 
action  of  the  grand  jury,  either  by  committing  him  to  jail  or  by 
letting  the  accused  to  bail  in  cases  where  bail  can  be  taken  by 
such  magistrate.  There  are  exceptions  to  the  cases  in  which  the 
examination  of  the  prisoner  is  required  to  be  taken,  which  will 
be  noticed  hereafter. 

In  cases  where  the  offence  charged  in  the  waiTant  is  triable 
before  a  court  of  special  sessions,  the  prisoner  may  elect  to  be 
tried  before  such  court,  or  may  give  bail  to  await  the  action  of 
the  grand  jury.  Warrants  are  generally  issued  in  the  cases,  men- 
tioned in  this  chapter  by  a  justice  of  the  peace,  and  the  justice 
before  whom  the  warrant  is  made  returnable  in  such  cases,  con- 
stitutes the  court  of  special  sessions  himself  in  most  of  the  conn- 
ties  of  the  State.  There  are,  however,  in  the  cities  of  New  York 
and  Albany,  and  in  some  other  parts  of  the  State,  courts  of  ses- 
sions composed  of  other  officers  than  justices  of  the  peace.^ 
These  various  proceedings  will  be  taken  up  and  discussed  in 
detail.  We  will  first  examine  the  proceedings  to  be  taken  in 
cases  where  a  court  of  special  sessions  has  no  jurisdiction  to  try 
the  offence  charged;  and  next,  the  proceedings  which  are  had 
where  a  court  of  special  sessions  has  jurisdiction  to  try  the  offence 
charged  in  the  warrant  under  which  the  accused  was  arrested. 
^  Ante  chap.  3. 
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SECTION  n. 

PB0CEEDIN6S  SUBSEQUENT  TO  THE  RETURN  OF  THE  WARRANT,  WHERE 
THE  OFFENCE  CHARGED  IS  NOT  TRIABLE  IN  A  COURT  OF  SPECIAL 
SESSIONS. 

GnrSBAL  RXMAJUEB. 

Section  X.— Tks  coMPiAiirAirT  aks  his  wirmsMis  to  bb  sxamiitbs. 

XL^PSBOMBR  TO  BX  SXAlONXp. 
XII. — PUBOirSB  TO  BB  ALLOWED  COITKSBL. 

XIII.— Caution  to  tux  prisonbr  bt  thb  maaistratb. 

Xiy.>-PRI80RBR'8  ABSWBRft  TO  BB  IN  WRITING. 
XV. — PRISONBR's  W1TNSS8BS  TO  BB  BXAMINXD. 
XVl.— SbPARATION  OF  THB  WITNBaBBS. 
XVn. — ^EIVIIIBNCX  TO  BB  RXDUCBD  TO  WRITING. 

XVm.— Prisonbr,  when  to  bb  dischargbd. 

XIX.— RbCOGNIZINO  PROaSCVTOR  AND  WITHBBflBS  TO  APPXAR. 

XX.— WbBN  prisonbr  to  bb  COMMITTED  TO  PRISON  OR  LXT  TO  BAIL. 
XXI.— Op  THB  COMMTTMBNT  OP  THB  ACCUSBD  TO  PRISON. 
XXJI.— Op  THB  OPPICBRS  AND  COURTS  AVTHORIZBD  TO  LBT  TO  BAIL  BBfORX  INDICTMXRT 
POUND. 
XXni.— Op  THB  SUFPICXBNCT  AND  AMOUNT  OP  BAIL  TAXXN,  THB  DISCRBT10N  OP  THB  lUDGBS 
TO  LBT  TO  BAILy  THB  8URRXRDXR  OP  THX  BAIL,  SUBSTANCX  OP  THB  HSCOONIZANCX, 
ETC. 

XXTV.- Rbcognizahcxs  taxxn  out  op  court  to  xb  piled. 
XXV.— Returning  rbcoonizancrs  and  examinations,  and  how  cokpblled. 
XXYI.— Power  op  associating  another  magistratb  with  1^  one  bxpore  whom  co  - 
plaint  was  madb. 

XXVn. — SpXCIAL  PROTmONS  IN  RXLATION  TO  THX  ARRX8T  OP  PUOITIVXS  PROM  JUSTICX  WHO 
HATK  PLXD  PROM  OTHER  STATES  AND  TERRITORIES. 

XXVIU.— Compromising  oppbncss  bxpore  indictment. 

The  offences  which  are  triable  in  a  court  of  special  sessions 
will  be  found  referred  to  in  the  next  general  subdivision.^  We 
have  thus  far  traced  the  proceedings,  previous  to  the  indictment, 
from  the  complaint  originally  made  to  the  return  of  the  warrant 
and  presence  of  the  prisoner  before  the  magistrate.  We  will 
now  consider  what  disposition  is  made  by  the  magistrate  of  the 
accused,  where  he  is  charged  with  the  commission  of  an  offence 
not  triable  in  a  court  of  special  sessions. 

§  10.   THE  COMPLAINANT  AND  HIS  WITNESSES  TO  BE   EXAMINED. 

The  magistrate,  before  whom  such  accused  shall  be  brought, 
shall  proceed,  as  soon  as  may  be,  to  examine  the  complainant  and 
all  the  witnesses  produced  in  support  of  the  prosecution  on  oath, 
in  the  presence  of  the  prisoner,  in  regard  to  the  offence  charged, 
and  in  regard  to  any  other  matters  connected  with  such  charge 
which  such  magistrate  may  deem  pertinent' 

»  Post. 

■  2  R.  S.,  708,  §  13. 
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Although  an  offender  is  entitled  to  the  benefit  of  all  the  forms 
and  proyisions  contained  in  the  statute  in  relation  to  his  arrest, 
examination  and  order  for  conunitment  before  he  can  be  com- 
pelled to  enter  into  recognizance  to  appear  and  answer,  yet  he 
may  waive  those  fonlis,  and  when  charged  with  an  offence  may 
prefer  to  give  bail  at  once,  without  waiting  for  an  arrest  or  an 
examination  according  to  the  forms  prescribed  in  the  statute. 
This  is  not  unfrequently  done,  and  no  doubt  can  be  entertained 
of  the  validity  of  a  recognizance  taken  under  such  circumstances.^ 

And  where  a  defendant  instead  of  being  examined  gives  recog- 
nizance for  his  appearance,  he  is  presumed  to  have  waived  an 
examination,  and  the  recognizance  need  not  show  probable  cause 
for  believing  the  accused  guilty,  or  that  he  has  made  any  adjudi- 
cation in  the  matter.^  With  regard  to  the  time  within  which  the 
examination  is  to  be  had,  the  language  of  our  statute  is,  as  soon 
as  may  be.  If  from  the  absence  of  witnesses,  or  from  any  other 
reasonable  cause,  it  shall  become  necessary  or  advisable  to  defer 
the  examination  or  further  examination  of  the  witnesses  for  any 
time,  the  justice,  before  whom  the  accused  shall  appear  or  may 
be  brought,  may  remand  the  accused  for  such  time  as  by  said 
justice  in  his  discretion  shall  appear  reasonable.'  Where  the 
magistrate  finds  it  necessary  to  inquire  further  into  the  case 
before  he  discharges  or  commite  the  prisoner,  it  seems  that  he 
may,  from  time  to  time,  verbally  remand  him  into  custody,  and  a 
written  warrant  or  authority  is  unnecessary.*  Where  the  tempo- 
rary commitment  for  further  examination  was  in  writing,  upon  a 
charge  of  larceny,  it  was  held  not  necessary  to  state  whether  it 
was  for  grand  or  petit  larceny,  or  what  articles  are  alleged  to 
have  been  stolen.* 

The  justice  has  no  authority  to  order  a  person  accused  of  a 
criminal  offence  to  be  committed,  until  a  subsequent  day  for 
examination,  without  the  accused  being  first  brought  before  him.^ 
What  is  a  reasonable  time,  is  a  mixed  question  of  law  and  fact, 
depending  upon  the  circumstances  of  the  case,  and  the  judgment 

>  Champlain  v.  The  Peo.,  2  N.  Y.,  (2  Com.),  85. 

•  Id. 

•  1  Arch.  Or.  PL,  37;  1  Hale,  585,  586;  5  Cowen,  273;  1  Chit.  Cr.  Law,  72. 

•  1  Hale,  586;  2  Id.,  120;  Bac.  Abr.  Trespass,  D.,  3;  Moore,  408;  Dick.  J., 
Ezn.,  3 ;  Peo.  v.  Smith,  1  Whee.  Cr.  Cases,  56. 

•  Peo.  V.  Nash,  5  Park.,  473. 

•  Pratt  9,  Hill,  16  Barb.,  303. 
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of  the  committing  magistrate  is  not  conclusive  of  that  question.^ 
It  was  formerly  supposed  that  the  law  intends  three  days  to  be  a 
sufficient  time  for  the  examination,  and  that  a  magistrate  could 
not  justify  the  detainer  of  a  party  sixteen  or  twenty  days  for  that 
purpose.^  In  England,  by  statute,  the  time  is  determined  to  be 
not  exceeding  eight  clear  days.^  Mr.  CHnrr  points  out  the  rule 
to  be  that  the  time  for  the  full  investigation  of  the  case  and  final 
decision  of  the  magistrate,  should  depend  upon  the  circumstances 
of  each  case,  and  that,  as  a  general  rule,  he  ought  not  to  be 
restricted  to  any  particular  time,  for  either  the  prisoner  or  the 
accuser  may  be  imable  to  bring  forward  his  evidence  immedi- 
ately, and  the  compelling  of  the  magistrate  to  discharge  or 
commit  within  a  particular  time,  might  be  prejudicial  to  the 
purposes  of  justice/  It  will  be  for  the  jury,  if  an  action  is 
brought  agamst  the  magistrate,  to  say  what  were  the  facts,  and 
the  judge  will  direct  them  upon  those  facts  whether  the  time, 
was  reasonable  or  not,  as  a  matter  of  law.^  Instead  of  detaining 
the  prisoner  in  custody  during  the  time  for  which  he  will  be  so 
remanded,  it  has  often  been  the  practice  for  the  magistrate  to 
discharge  him  upon  his  entering  into  a  recognizance  conditioned 
for  his  appearance  at  the  time  and  place  designated  for  the  con- 
tinuance of  such  examination,  although  it  is  denied  upon  good 
authority  that  the  magistrate  has  any  power  whatever  to  exercise 
such  authority.^  The  statute  does  not  say  that  this  examination 
shall  be  a  public  one.  It  is  sometimes  necessary  in  order  to 
prevent  the  imprudent  disclosure  of  evidence  or  for  other  reasons, 
that  the  proceedings  should  be  conducted  in  private,  as  in  the 
instance  of  offences  committed  by  numbers  in  conjunction.  -  When 
it  is  expedient  to  examine  each  separately,  it  may  be  equally 
expedient  that  no  one  of  the  confederates  shall  be  informed  of 
what  has  been  disclosed  during  the  examination  of  any  other, 
which  object  might  be  frustrated,  if  a  stranger  had  a  right  to  be 
present,  who  might  convey  information  to  the  rest  of  what  passed.^ 

'  5  Miin.  &  Ryl.,  59.    See  10  Barn.  &  Cr.,  28,  S.  0. 

*  Gro.  Eliz.,  829;  Hawk.  B.  2,  G.  16,  §  12;  1  Hale,  585-586;  2  lb.,  120. 
■  11  and  12  Vict.  C.,  42,  §  21. 

*  1  Chit.  Cr.  L.,  73^^  5  Man.  v,  Ryl.,  58 ;  per  Bailey  J. 

*  4  Car.  &  P.,  134,  and  note  a;  5  Man.  &  Ryl.,  60,  per  Parke  J.;  10  Bam.  & 
Cress.,  38. 

*  Report  Code,  Cr.  Pro.,  Assem.  Doo.  150, 1855,  p.  96. 

^  Barb.  Cr.  L.,  556 ;  1  Bam.  &  Cress.,  37 ;  2  D.  &  B.,  86 ;  1  Dow.  &  Ryl., 
178-187. 
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The  magistrate,  having  authority  to  exanune  into  the  nature 
and  circumstances  of  a  criminal  charge  against  an  offender,  has 
also  a  power,  as  incident  to  his  authority,  to  bring  before  him  all 
persons  who  appear  from  the  oath  of  the  complainant,  or  from 
the  magistrate's  own  knowledge  to  be  material  witnesses  for  the 
prosecution,  and  for  this  purpose  may  issue  his  subpodna,  directed 
to  a  proper  officer,  requiring  him  to  cause  such  witnesses  to  come 
before  him  and  give  evidence.^  The  method  of  enforcing  the 
attendance  of  the  witnesses  is  in  the  usual  way  as  upon  other 
trials,  by  process  of  subpoena  and  attachment.  It  is  provided  by 
statute  that  whenever  any  magistrate  shall  issue  any  subpoena  in 
any  criminal  proceeding  or  trial,  he  shall  indorse  upon  the  back 
thereof  a  memorandum,  showing  whether  the  same  was  issued  for 
the  people  or  the  prisoner,  and  every  officer,  or  other  person, 
who  shall  insert  the  names  of  witnesses  in  a  subpoena,  issued  for 
the  people,  intended  for  the  prisoner,  with  intent  thereby  to 
deceive  any  person,  or  to  obtain  any  pay  as  for  services  in  sub- 
poenaing witnesses,  shall  be  deemed  guilty  of  a  misdemeanor.* 

The  ordinary  practice  in  relation  to  examinations  of  this  nature, 
and  procuring  the  attendance  of  witnesses  where  the  defendant 
doel^  not  waive  an  examination,  is  upon  the  return  of  the  warrant 
to  the  magistrate,  for  the  magistrate  to  assign  some  early  day, 
generally  the  next  morning  of  the  next  day,  at  the  opening  of 
the  court  for  an  examination  of  the  defendant,  and  at  the  same 
time  to  acquaint  the  accused  thereof,  and  direct  the  officer  to 
notify  the  complainant,  and  request  him  to  come  to  the  magistrate 
at  once,  and  procure  subpoenas  for  the  attendance  of  his  wit- 
nesses at  the  time  set  down  for  the  examination.  Of  course  the 
laspe  of  time  for  which  the  examination  is  set  down  must  depend 
upon  the  circumstances  of  each  case,  and  the  facility  with  which 
the  attendance  of  the  complainant  and  his  witnesses  can  be  pro- 
cured. The  defendant  at  the  same  time  is  either  remanded  into 
custody  to  secure  his  appearance,  or  in  the  discretion  of  the  court 
is  permitted  to  enter  into  a  recognizance  for  his  appearance  at 
the  time  the  examination  is  set  down  for.^  The  defendant  may, 
however,  as  above  stated,  waive  any  examination,  and  enter  into 
a  recognizance  conditioned  in  the  same  manner  as  if  an  examinar 

"  DaTis  J.,  69;  1  Ohit.  Or.  L.,  76;  Arch.  Cr.  PL,  40,  note. 

•  2  R.  S.,  710,  §  40. 

*  See  ante,  page  189. 
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tion  had  been  had,  and  it  appeared  to  the  magistrate  that  an 
offence  had  been  committed,  and  that  there  was  probable  cause 
to  believe  the  'prisoner  to  be  guilty  thereof.^  Justices  of  the 
peace,  upon  examinations  before  them  upon  complaints  made 
before  them  in  criminal  cases,  have  no  power  to  commit  persons 
for  refusing  to  be  sworn  as  witnesses.^ 

§  11.    PBISONEB  TO  BE  EXAMINED. 

The  complainant  and  witnesses  for  the  prosecution  haying  been 
examined,  the  magistrate  shall  then  proceed  to  examine  the  pris- 
oner in  relation  to  the  offence  charged.  Such  examination  shall 
not  be  on  oath,  and  before  it  is  commenced  the  prisoner  is  to  be 
informed  of  the  charge  made  against  him,^  but  whenever  a  pris- 
oner charged  with  a  misdemeanor  shall  be  brought  before  a  magis- 
trate, he  is  not  required  to  take  the  examination  of  such  prisoner 
except  where  such  magistrate  shall  deem  it  material  so  to  do,  or 
where  such  examination  shall  be  required  by  the  prisoner.^ 

The  witnesses  produced  on  the  part  either  of  the  prosecution 
or  of  the  prisoner,  are  not  to  be  present  at  the  examination  of  the 
prisoner.* 

If  there  be  more  than  one  person  accused,  it  is  of  evident  impor- 
tance that  all  of  them  should  be  examined  apart,  in  order  that  an 
opportunity  may  be  afforded  of  detecting  any  variations  ia  their 
story.  In  order  also  to  prevent  any  commimication  between  them 
previous  to  the  examination,  it  will  be  prudent  to  give  special 
directions  to  the  keepers  to  confine  them  in  different  parts  of  the 
prison.'  K  the  examination  of  the  prisoner  be  taken  upon  oath, 
it  will  not  be  receivable  in  evidence.'' 

With  respect  to  the  manner  of  taking  the  examination,  it  is  to 
be  observed  that  the  very  essence  of  it  consists  in  being  free  and 
voluntary,  and  that  the  ingenious  and  often  complicated  questions 
of  a  man  in  an  official  station,  to  a  prisoner  vibrating  between 
hope  and  fear,  whose  mind  is  in  a  state  of  perturbation,  are  not 

*  Post. 

*  Peo.  V,  Webster,  3  Park.,  503. 
»  2  R.  S.,  708,  §  14. 

*  Id.,  §  22 ;  Laws  1830,  ch.  320,  §  60. 

*  2  R.  S.,  708,  §  18. 

*  Dick,  J.,  Examination,  III. 

'  Roa.  Cr.  Ev.,  6th  ed.,  55 ;  1  Stark.  N.  P.,  242 ;  7  C.  A  P.,  177;  9  C.  A  P., 
124. 
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calculated  to  obtain  that  object.  The  examination  should,  there- 
fore, assume  the  narrative  form.  The  prisoner  should  be  allowed 
to  tell  his  story  free  from  any  restraint,  and  noi  by  subtle  and 
intricate  questions  involve  him  in  a  greater  crime  than  he  ^ 
supposed  to  have  committed.  Questions  of  course  may  be  asked, 
but  they  should  be  for  the  development  of  truth,  and  not  for  the 
purpose  of  eliciting  a  contradiction.^ 

§  12.   FBISONEB  TO  BE  ALLOWED  COUNSEL. 

The  prisoner  is  to  /be  allowed  a  reasonable  time  to  send  for 
and  advise  with  counsel,  and  if  desired  by  the  person  arrested,  his 
coimsel  may  be  present  during  the  examination  of  the  complain- 
ant and  the  witnesses  on  the  part  of  the  prosecution,  and  during 
the  examination  of  the  prisoner.^ 

§  13.   CAUnON  TO  THE  FBISONEB   BT  MAGISTBATE. 

At  the  commencement  of  the  examination  the  prisoner  is  to  be 
informed  by  the  magistrate  that  he  is  at  liberty  to  refuse  to 
answer  any  question  that  may  be  put  to  him.^  The  above  is  a 
provision  of  our  statutes,  and  it  is  the  practice  to  generally  cau- 
tion the  prisoner  that  he  is  not  bound  to  accuse  himself,  and  that 
any  admission  he  may  make  may  be  produced  against  him  on  his 
trial.^  The  English  statute  requires  the  magistrate  to  say  to  the 
prisoner  words  to  the  like  effect ;  **  Having  heard  the  evidence, 
do  you  wish  to  say  anything  to  the  charge  ?  You  are  not  obliged 
i  to  say  anything  unless  you  desire  to  do  so;  but  whatever  you  do 

say  will  be  taken  down  in  writing,  and  may  be  given  in  evidence 
against  you  upon  your  trial."^ 

§  14.  fbisoneb's  answeb  to  be  in  wbtting. 

The  answer  of  the  prisoner  to  the  several  interrogatories  shall 
be  reduced  to  writing  by  the  magistrate  or  under  his  direction ; 
they  shall  be  read  to  the  prisoner,  who  may  correct  or  add  to 

^  Peo.  9.  Smith,  1  Wheel.  Gr.  Cases,  58,  note. 
■  2  R.  S.,  708,  §  14. 

•  2  R.  S.,  708,  §  15. 

*  Rex  o.  Qreen,  5  Garr.  &  P.,  312. 

'  11  &  12  Vict.,  ch.  42,  §  16;  Vide  Peo.  v.  Hendrickson,  1  Park.,  416;  Peo. 
V.  McMahoD,  2  Id.,  669. 


THE  ARREST  AND  EXAMINATION  OP  OFFENDERS,  ETC.  193 

them,  and  when  conformable  to  what  he  declares  is  the  truth 
they  are  to  be  certified  and  signed  by  the  magistrate.^ 

The  examination  of  a  prisoner,  when  reduced  into  writing, 
ought  to  be  read  over  to  him,  and  tendered  to  him  for  his  signa- 
ture, but  it  is  not  necessary  in  order  to  make  it  evidence  that  it 
should  be  signed  by  him.'  The  magistrate  cannot  be  too  careful 
in  the  observance  of  the  sections  of  the  statute  applicable  to  the 
examination  of  the  prisoner  himself.  If  properly  taken  it  is 
often  of  great  service  to  the  district  attorney,  upon  the  trial  of 
the  accused  upon  an  indictment,  as  evidence  against  the  prisoner;^ 
and  while  a  voluntary  statement,  made  by  the  prisoner  himself 
and  admissable  as  evidence  against  him,  may  often  supply  the 
necessary  link  in  the  chain  of  evidence  necessary  to  secure  a  con- 
victioT^he  magtote  should  not  forget  t^the  prisoner  has 
still  rights  as  a  citizen,  and  carefully  refrain  from  any  improper 
influence,  either  by  threat,  promise  or  misrepresentation;  for  how- 
ever slight  the  inducement  may  have  been,  a  confession  so  obtained 
cannot  be  received  in  evidence  on  account  of  the  uncertainty  and 
doubt  whether  it  was  not  made  rather  from  a  motive  of  fear  or 
interest  than  from  a  sense  of  guilt.^ 

§  15.   FBISONEB'S  WITNESSES  TO  BE  EXAMINED. 

After  the  examination  of  the  prisoner  is  completed,  his  wit- 
nesses, if  he  have  any,  shall  be  sworn  and  examined,  and  he  may 
have  the  assistance  of  counsel  in  such  examination.^ 

Upon  the  request  of  the  defendant,  the  magistrate  has  the  same 
power  to  bring  before  him  any  witnesses  whose  testimony  may 
be  material  in  his  behalf  that  he  has  to  cause  the  attendance  of 
witnesses  for  the  complainant,  and  their  attendance  may  be 
enforced  in  like  manner  by  process  of  subpodna  and  attachment.^ 

^  16.   SEFABATION  OF  THE  WTTNESSES. 

During  the  progress  of  the  examination,  while  any  witness  is 

>    2  R.  S.,  708,  §  16. 

*  Peo.  e.  Johnson,  1  Wh.  Cr.  Cases,  193;  2  Leach,  625. 

*  Ros.  Cr.  £v.,  6th  ed.,  60,  61. 

*  1  Leach,  263,  291, 386 ;  2  Hale,  284 ;  4  Blac.  Com.,  357 ;  PhU.  Ev.,  50,  51, 
62;  2  H*wk.  C,  46,  §  36;  10  Pick.,  477 ;  1  Ry.  &  M.  C.  C,  27,  186,  432;  4 
C.  &  P.,  550 ;  Id.,  543 ;  6  Id.,  177 ;  5  Id.,  535.    »  2  R.  S.,  708,  §  17. 

*  12  Wend.,  344;  1  Chit.  Cr.  L.,  76;  Wallace  Rep.,  23. 

C.   v.— 13. 
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under  exaimiiation,  the  magistrate  has  power  to  exclude  from  the 
place  in  which  such  examination  is  had  all  the  witnesses  who 
have  not  been  Examined,  and  may  cause  the  witnesses  to  be  kept 
separate,  and  prevented  from  conversing  with  each  other  until 
they  shall  have  been  examined.^ 

This  was  also  the  rule  at  common  law,  and  its  propriety  wilL 
be  at  once  observed  as  a  method  of  detecting  and  preventing  not 
only  conspiracies  against  the  prisoner,  but  efforts  by  like  con- 
spiracy to  secure  his  release,  and  thus  obstructing  the  due  admin- 
tration  of  public  justice. 

§  17.    :BVIDEN0E  to  be  BfSDUCED  TO  WBTTING. 

The  evidence  given  by  the  several  witnesses  examined  shall  be 
reduced  to  writing  by  the  magistrate,  or  under  his  direction,  and 
shall  be  signed  by  the  witnesses  respectively.^ 

^  18.  mSON^B,  WHEN  TO  HE  DISGHABGED. 

The  examination  having  been  concluded  by  the  magistrate,  if, 
upon  an  examination  of  the  whole  matter,  it  shall  appear  to  the 
magistrate  either  that  no  offence  has  been  committed  by  any  per- 
son, or  that  there  is  no  probable  cause  for  charging  the  prisoner 
therewith,  he  shall  discharge  the  prisoner.' 

This  was  the  common  law  rule,  for  if,  upon  the  examination  of 
the  whole  matter,  it  manifestly  appeared  either  that  no  such 
offence  was  committed  by  any  person,  or  that  the  suspicion  enter- 
tained of  the  prisoner  was  wholly  groundless,  it  was  lawful  for 
the  magbtrate  totally  to  discharge  him,  without  even  requiring 
bail.* 

To  authorize  a  commitment,  the  same  proof  is  not  required 
which  would  be  necessary  to  convict  a  person  on  the  trial  in  chief, 
but  the  committing  magistrate  will  require  that  probable  cause  be 
shown.  Probable  cause  is  a  case  made  out  by  proof  furnishing 
good  reason  to  believe  that  the  crime  alleged  has  been  committed 
by  the  person  charged.  When  such  cause  is  shown,  it  can  be  done 
away  only  by  its  appearing  that  no  such  crime  has  been  commit- 
ted, or  that  the  suspicion  entertained  of  the  prisoner  is  wholly 

'  2  R.  S.,  708,  §  18. 

•  2  R.  S.,  709,  §  19. 
«  2  R.  S.,  709,  §  20. 

*  1  Chit.  Cr.  L.,  89. 
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groundless.^  Upon  this  examination  or  primary  hearing,  the 
magistrate  is  required  to  act  judicially  in  the  exercise  of  his  under- 
standing and  judgment,  with  a  proper  consideration  of  all  the 
evidence  adduced  in  such  examination,  and  of  the  law  relative  to 
the  case.  To  the  extent  of  this  inquiry  the  magistrate  is  the 
judge  of  the  law  and  the  facts.  On  the  supposition  that  certain 
facts  have  been  proved  as  alleged  against  the  defendant,  he  ntiay 
decide  that  they  do  not  constitute  any  offence  at  law,  and  in  form- 
ing his  judgment  he  may  thus  determine  the  construction  and 
meaning  of  a  statute  in  respect  to  its  application  to  the  particular 
case  before  him.  His  first  duty  is  to  see  that  the  offence  charged 
is  an  offence  contrary  to  the'statute  or  common  law;  and  secondly, 
that  the  facts  present  a  case  made  out  by  proof,  furnishing  good 
reason  to  believe  that  the  crime  alleged  has  been  committed  by 
the  party  charged,^  A  prudent  magistrate,  however,  will  take 
care  that  an  uncertain  doubt  on  his  mind  as  to  a  point  of  law, 
should  not  operate  to  an  absolute  discharge  of  the  accused,  so  as 
perhaps  to  cause  the  escape  of  a  criminal,  but  he  will  rather  so 
order  his  proceeding  in  the  case  that  the  matter  may  be  adjudi- 
cated upon  by  a  higher  tribunal  in  the  ordinary  forms  of  law.' 
It  is  the  duty  of  the  magistrate  in  this  stage  of  the  proceedings 
to  ascertain  first,  whether  the  crime  alleged  has  been  committed, 
and  whether  committed  in  the  manner,  and  with  the  circumstances 
alleged ;  and  secondly,  if  the  crime  has  been  so  committed, 
whether  there  is  a  reasonable  ground  to  believe  that  the  party 
accused  may  have  committed  it,  so  as  to  demand  a  further  inquiry, 
and  for  which  the  party  should  be  sent  to  stand  his  trial  upon 
the  charge  preferred.  And  as  on  the  one  hand  the  magistrate 
would  act  contrary  to  the  principles  of  reason  and  justice,  and  in 
violation  of  his  duty,  if  he  were  to  commit  the  party  to  prison 
against  the  clear  conviction  of  his  own  understanding,  and  the 
obvious  and  inevitable  conclusion  of  common  sense,  yet  on  the 
other  hand  he  is  bound  not  to  discharge  the  prisoner  unless  he  is 
perfectly  satisfied  that  there  is  no  mfficierU  ground  for  judicial 
inqmry} 

*  U.  S.  t>.  Burr,  Sergeant's  Const.  Law,  242. 

'  1  Arch.  Gr.  PI.,  §  45,  note ;  Recorder  Vauz's  Decisions,  Phil.,  p.  94. 

*  1  Arch.  Or.  PL,  §  46,  note. 

*  Barb.  Cr.  L.,  2d  ed.,  665;  1 N.  A  Walsh,  369;  1  Dow.  &  Ry.,  90;  2  Bum., 
121. 
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§  19.   BEGOOMIZING  FR06ECUT0B  AND  WITNESSES  TO  AFFEAB. 

If  upon'  the  conclusion  of  the  examination  before  the  magis- 
trate it  shall  appear  that  an  offence  .has  been  committed,  and 
there  is  probable  cause  to  believe  the  prisoner  to  be  guilty  thereof, 
the  magistrate  shall  bind  by  recognizance  the  prosecutor  and  all 
the  material  witnesses  against  the  prisoner,  to  appear  and  testify 
at  the  next  court  having  cognizance  of  the  offence,  and  in  which 
the  prisoner  may  be  indicted.* 

And  whenever  such  magistrate  shall  be  satisfied,  by  due  proof, 
that  there  is  good  reason  to  believe  that  any  such  witness  will 
not  fulfill  the  conditions  of  such  recognizance  unless  security  be 
required,  he  may  order  such  witnessed  to  enter  into  a  recogni- 
zance, with  such  sureties  as  he  shall  deem  meet,  for  his  appearance 
at  such  court;  so  also  Indians  and  married  women  being- material 
witnesses  may  in  like  manner  be  required  to  procure  sureties  for 
their  appearance  at  such  court.^ 

If  any  witness  so  required  to  enter  into  a  recognizance,  either 

with  or  without  sureties,  shall  refuse  to  comply  with  such  order, 

it  is  the  duty  of  the  magistrate  to  commit  him  to  prison  until  he 

shall  comply  with  such  order  or  be  otherwise  discharged  accord- 
ing to  law.^ 

The  recognizance  is  an  obligation  of  record  entered  into  before 
a  magistrate  duly  authorized  for  that  purpose,  with  a  condition 
to  appear  at  some  court  named  therein,  and  it  should  contain  an 
acknowledgment  of  indebtedness  to  the  people,  and  mention  the 
offence  charged.^ 

A  recognizance,  taken  by  a  justice  of  the  peace  for  the  appear- 
ance of  the  accused  to  answer  a  criminal  charge,  must  require  his 
attendance  at  the  next  criminal  court  having  cognizance  df  the 
offence. 

Thus,  where  the  recognizance  was  conditioned  for  the  appear- 
ance of  the  accused  to  answer  a  criminal  charge  at  the  next  court 
of  oyer  and  terminer  to  be  held  in  the  county  in  June  then  next, 
and  it  appeared  that  a  court  of  sessions  was  appointed  to  be  held 
and  was  in  fact  held  in  the  same  county  in  May  of  the  same  year, 
at  which  a  grand  jury  was  required  to  and*  did  attend,  and  was 

«  2  R.  S.,  709,  §  21. 

•  2  R.  S.,  709,  §§  23,  24. 

•  Id.  §25. 

•  3  Binn.,  431 ;  6  Hill,  506. 
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sworn  and  heard  complaintSi  such  court  of  sessions  having  cogni- 
zance of  the  offence  charged,  the  recognizance  was  held  void.^ 

Where  the  accused  has  waived  an  examination,  the  recognizance 
need  not  show  on  its  face  that  there  is  probable  cause  for  believ- 
ing the  accused  guilty  of  the  offence  charged,  or  that  the  magis- 
trate has  made  any  adjudication  in  the  matter.' 

The  recognizance  may  be  either  to  appear  and  answer  the  par- 
ticular charge  set  forth,  or  to  appear  and  answer  what  shall  be 
objected  against  the  party.^ 

§  20.  WHBN  FBISONEB  TO  BE  GOMMITrED  TO  FBISON  OB  LET  TO  BAIL. 

In  case  it  shall  appear  from  the  examination  that  an  offence  has 
been  committed,  and  that  there  is  probable  cause  to  believe  the 
prisoner  guilty  thereof,  the  magistrate  is  either  to  commit  the 
accused  to  prison  or  let  him  to  bail. 

The  provision  of  the  statute  is  as  follows:  If  the  offence  with 
which  the  prisoner  be  charged  be  bailable  by  a  justice  of  the 
peace  or  an  alderman  of  a  city,  and  the  prisoner  offer  sufficient 
bail,  such  bail  may  be  taken  and  the  prisoner  discharged.  If  no 
bail  be  offered,  or  the  offence  be  not  bailable  by  a  justice  or  an 
alderman,  the  prisoner  shall  be  conunitted  to  prison.^ 

A  justice  of  the  peace  or  an  alderman  of  a  city  has  power  to 
let  to  bail,  in  all  cases  of  misdemeanor,  and  in  all  cases  of  felony 
where  the  imprisonment  in  the  State  prison  cannot  exceed  five 
years,  before  indictment  found.^ 

At  this  stage  of  the  proceedings,  the  magistrate  having  decided 
not  to  discharge  the  defendant,  one  of  two  things  happens;  he 
is  either  sent  to  prison,  where  he  remains  imtil  the  next  session 
of  the  grand  jury,  or  he  is  released  upon  bail  to  answer  such 
indictment  as  the  grand  jury  may  find  against  him.  In  case  the 
accused  should  be  able  to  furnish  sufficient  and  satisfactory  biail 
for  his  appearance  at  the  next  court  having  cognizance  of  the 
offence,  but  the  committing  magistrate  has  not  power  to  let  him 
to  bail,  he  should  at  once  make  application  to  an  officer  autho- 
ized  to  let  him  to  bail  and  secure  his  release  from  confinement. 

'  Peo.  V,  Mack,  1  Park.,  567;  Vide  Peo.  o.  Millis,  5  Barb.,  511. 
'  Champlam  o.  The  Peo.,  2  N.  Y.  (2  Com.),  82, 
'  Peo.  V.  Eeober,  7  Hill,  39. 

♦  2  R.  S.,  709,  §  26, 

•  2  R.  S.,  710,  §  31. 
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Upon  making  a  verbal  application  to  such  officer,  it  is  usually 
the  practice  for  the  judge,  before  whom  the  application  is  pend- 
ing, to  send  a  written  order  to  the  sheriff*  requesting  him  to  bring 
the  prisoner  up  to  be  bailed.  In  case  the  judge  or  court  to 
whom  such  application  is  made  should  decline  to  make  such 
order,  or  the  sheriff*  or  jailor  reluse  to  execute  it,  the  course  to 
be  pursued  by  the  defendant  is  to  make  an  application  for  a  writ 
of  habeas  coipus,  to  be  brought  up  and  let  to  bail  by  some 
officer  having  authority  to  take  bail. 

It  is  usually  the  practice  on  such  occasions,  in  case  the  charge 
is  of  a  serious  nature,  or  the  accused  a  notorious  offender,  for  the 
officer  by  whom  the  bail  is  taken  to  notify  the  district  attorney 
of  the  time  and  place  at  which  the  bail  is  to  be  taken,  in  order 
that  he  may  be  present  and  see  that  the  amount  of  the  bail  is 
sufficient,  and  examine  the  sureties  in  regard  to  their  responsi- 
bility. 

§  21.   OF  THE  OOMMITMENT  OF  THE  ACCUSED  TO  PRISON. 

Though  the  warrant  of  commitment  be  defective,  the  court, 
upon  the  return  of  a  writ  of  habeas  corpus,  will  not  discharge 
the  prisoner  finally  for  that  reason;  but  if  a  crime  be  made  out 
upon  the  deposition,  the  course  is  to  discharge^^o  forma^  but 
remand  under  a  special  rule.^  The  warrant  of  commitment  or 
mittimus,  as  it  is'conunonly  called,  should  possess  the  following 
requisites  >  It  should  describe  the  prisoner  by  his  name,  if  known, 
and  if  not  known,  then  it  may  be  sufficient  to  describe  the  person 
by  his  age,  stature,  complexion,  color  of  hair  and  the  like,  and 
to  add  that  he  refuses  to  tell  his  name.^  It  may  be  in  the  name 
of  the  people  or  that  of  the  justice  awarding  it,  but  the  latter  is 
the  most  usual.^  The  statute  is  silent  in  respect  to  whether  the 
mittimus  should  have  a  seal  or  not.  At  the  common  law  it  is 
necessary  that  it  should  be  in  writing,  under  the  hand  and  seal 
of  the  magistrate,  and  show  the  time  and  place  of  making  it.^ 
The  term  warrant  imples  a  seal,  except  in  cases  where  a  seal 
has  been  dispensed  with«^ 

'  Ex  parte,  Taylor,  5  Cow.,  39.    Contains  form  of  rule. 

'  1  Hale,  577;  Burns  J.,  Commit. 

•  1  Chit.  Cr.  L.,  109;  2  Hawk.  P.  C,  16,  §  14. 

«  1  Chit.  Cr.  L.,  109;  2  Hawk.,  ch.  16,  §  13;  2  Hale,  122. 

'  Smith  v.  Randall,  3  IliU,  495. 
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It  should  be  directed  to  the  sheriff  or  any  constable,  and  to 
the  jailor  and  keeper  of  the  prison,  and  be  generally  to  carry  the 
party  to  prison;  and  when  thus  directed,  it  commands  the  former 
to  convey  the  prisoner  into  the  custody  of  the  latter,  and  the 
latter  to  receive  and  keep  him.^  It  should  also  set  forth  the 
particular  species  of  crime  alleged  against  the  party,  with  con- 
venient certainty.^  It  ought  also  to  state  that  the  party  has  been 
charged  upon  oath.^  So  it  should  point  out  the  place  of  impris- 
onment, and  not  merely  direct  that  the  party  should  be  taken  to 
prison.^  A  warrant  of  commitment  is  irregular  if  it  do  not  state 
that  the  m^agistrate  has  determined  that  there  was  probable  cause 
for  believing  the  prisoner  to  be  guilty  of  the  offence  charged 
against  him.^ 

The  statute  simply  requires  that  the  defendant  should  be  com- 
mitted to  prison.  Whore  there  is  but  one  common  jail  in  the 
county,  that  is  the  prison  in  which  the  accused  should  be 
detained.  Where  there  are  more  than  one  jail  in  a  coithty,  used 
for  the  confinement  of  criminals,  as  in  the  city  of  New  York  and 
halAhire  counties,  the  mittimus  should  direct  to  which  of  them 
the  defendant  is  to  be  committed.^ 

The  conclusion  of  the  mittimus  by  common  law  was  *'  until  he 
should  be  discharged  by  due  course  of  law;''^  although  it  is  said 
to  be  proper,  when  the  accused  is  committed  for  want  of  sureties 
in  a  bailable  offence,  to  direct  the  jailor  to  keep  the  prisoner  in 
his  said  custody  for  want  of  sureties,  or  until  he  shall  be  dis- 
charged by  due  course  of  law.® 

Upon  the  delivery  of  the  prisoner  to  the  keeper  of  the  jail, 
the  officer  should  have  with  him  his  mittimus,  as  an  authority  for 
detaining  him,  whereupon  the  sheriff  or  keeper  of  the  jail  delivers 
to  the  officer  his  receipt  for  the  prisoner,  which  is  conunonly 
called  a  jail  receipt.'    If  the  jailor  refuses  to  receive  the  prisoner, 

*  2Stnmge,  934 ;  I  Ld.  Raym.,  424;  2  Hawk.,ch.  16,  §  13;  Boms  J.,  Commit. 

*  1  Hftle,  684 ;  2  Hawk.,  oh.  16,  §  16 ;  2  Hide,  122;  11  St.  Tr.,  304-^18 ;  14 
East.  Rq>.,  70;  3  Granch,  448. 

'  Barb.  Gr.  L.,  2d  ed.,  569. 

*  1  Ld.  Raym.,  424 ;  2  Strange,  934. 

*  Peo.  V.  Rhoner,  4  Park.,  166. 

*  Barb.  Gr.  L.,  2d  ed.,  567. 

'  2  Hawk.,  ch.  16,  §  18;  2  Hale,  123. 

*  Barb.  Gr.  L.,  2d  ed.,  572;  2  Hawk.,  ch.  16,  §  15. 
'  2  Hawk.,  ch.  16,  §  9. 
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it  is  said  the  officer  may  iD  such  case  detain  the  prisoner  in  his 
own  house.^ 

In  case  the  prisoner  either  cannot  or  does  not  wish  to  give 
bail,  if  he  is  advised  that  the  conunitment  is  illegal,  his  proper 
remedy  is  by  writ  of  habeas  corpus.  It  has  been  held  that  ill  a 
commitment  before  indictment  the  whole  question  of  guilt  or 
innocence  is  open  for  examination  on  the  return  of  the  writ  of 
habeas  corpus,  and  the  inquiry  is  not  necessarily  coniSned  to  the 
examination  of  the  original  depositions.  In  such  cases,  imder 
our  Bevised  Statutes,  the  proceedings  on  a  habeas  corpus  are  in 
the  nature  of  an  appeal  from  the  decision  of  the  committing 
magistrate.^  And  it  is  further  said  that  on  return  to  a  writ  of 
habeas  corpus,  issued  to  inquire  into  the  cause  of  detention  after 
commitment  by  a  magistrate,  and  before  indictment,  additional 
proof  may  be  received  by  the  judge  for  the  purpose  of  enabling 
him  to  decide  upon  the  legality  of  the  detention.' 

§  22.   OF  THE  OFFICERS  AND  COUBTS  AUTHORIZED  TO  LET  TO  BAIL 

BEFOBE  INDICTMENT  FOUND. 

The  court  of  oyer  and  terminer,  held  in  any  county,  has  power 
to  let  to  bail  any  person  committed  before  indictment  found 
upon  any  charge  whatever. 

The  court  of  sessions  of  any  county,  has  power  to  let  to  bail 
persons,  committed  to  the  prison  of  such  county,  before  indict- 
ment found  for  any  offence  triable  in  such  court. 

The  officers,  before  whom  persons  charged  with  crime  shall  be 
brought,  have  power  to  bail  as  follows  before  indictment  found.* 

1.  A  justice  of  the  supreme  court,  in  all  cases. 

2.  A  judge  of  the  county  courts,  in  all  cases  triable  in  a  court 
of  sessions. 

3.  A  justice  of  the  peace  or  alderman  of  a  city,  and  in  the  city 
of  New  York  a  special  justice  or  an  assistant  justice,  in  all  cases 
of  misdemeanor,  and  in  all  cases  of  felony  where  the  imprison- 
ment in  a  State  prison  cannot  exceed  five  years. 

4.  The  police  justices  in  the  city  of  New  York,  in  all  cases 

'  1  Chit.  Cr.  L.,  117;  1  T.  R.,  60. 
•  Peo.  V.  Martin,  1  Park.  Cr.  R.,  187. 
■  Peo.  V.  Richardson,  4  Park.  Cr.  R.,  656. 
»  2  R.  S.,  728,  §§  59,  60;  Id.,  710,  §§  31,  etc. 
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where  a  judge  of  a  court  of  general  sessions  in  the  said  city  is 
authorized  by  law  to  let  to  bail.^ 

A  prisoner  arrested  by  virtue  of  an  indorsed  warrant,  as  here- 
inbefore mentioned,  for  an  offence  punishable  by  imprisonment 
in  a  State  prison,  cannot  be  let  to  bail  in  the  county  where  the 
arrest  is  made,  but  must  be  taken  back  to  the  county  in  which 
the  warrant  was  issued.^ 

By  an  act  of  the  Legislature,  when  any  court  of  oyer  and  ter- 
miner, court  of  sessions  or  superior  court  shall  be  setting  in  the 
county  of  Erie,  no  judge  at  chambers  is  authorized,  without  the 
written  consent  of  the  district  attorney,  to  bail  any  prisoner  in 
jail;  or,  without  such  consent,  to  bail  any  prisoner  in  jail  if  an 
application  in  behalf  of  such  prisoner  shall  have  been  made  to 
any  such  court  for  that  purpose  and  such  application  shall  have 
been  denied,  or  if  the  party  shall  have  had  an  opportimity  to 
apply  to  such  court  and  shall  have  neglected  to  make  such 
application.^ 

Whenever  any  magistrate  in  the  city  and  county  of  New  York 
shall  make  an  order,  requiring  any  person  to  enter  into  a  recog- 
nizance for  his  appearance  at  any  court  in  said  city  and  county, 
the  said  magistrate  may  authorize  any  other  magistrate  of  said 
city  and  county  to  let  said  person  to  bail,  either  before  or  after 
commitment,  and  any  recognizance  so  taken  is  of  the  same 
power,  force  and  effect  as  if  taken  by  the  magistrate  making  the 
order.* 

Whenever  any  magistrate  in  the  city  of  New  York  shall  bind 
over  or  commit  any  person,  for  his  appearance  at  the  court  of 
special  sessions,  to  answer  any  criminal  charge  or  other  miscon- 
duct, he  may  also  bind  over  the  witnesses  for  the  prosecution  to 
appear  and  be  examined  in  said  court,  in  the  same  manner  that 
any  magistrate  may  bind  over  by  recognizance  witnesses  to 
appear  and  be  examined  in  the  court  of  general  sessions  of  the 
peace.^ 

»  2  R.  S.,  710,  §§  31,  32,  33. 

•  Clarke.  Cleipeland,  6  Hill$  344;  Peo.  v.  Chapman,  30  How.  Pr.,  202. 

•  Laws  1846,  ch.  142,  §  4;  2  R.  S.,  710,  §  38. 

•  Laws  ISdO,  ch.  508,  §  19,  p.  1007. 
'  Laws  1860,  ch.  508,  §  17. 
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§  23.  OF  THE  SUFlflOlENCr  AND  AMOUNT  OF  BAIL  TAKEN,  THE  DIS- 
CRETION OF  THE  JUDGES  TO  LET  TO  BAIL,  THE  8UBBENDEB 
OF  THE  BAIL,  SUBSTANCE  OF  THE  BECOGNIZANGE,  ETC.,  ETC. 

The  general  rules  applicable  to  the  above  sabjects  are  the 
same  which  apply  in  like  cases  in  courts  of  record  after  indict- 
ment found.  They  will  be  found  discussed  in  the  subsequent 
chapter,  in  relation  to  the  practice  and  proceedings  had  upon  the 
trial  of  indictments  in  courts  of  oyer  and  terminer.* 

The  old  doctrine  that  the  personal  character  of  the  persons 
offered  for  bail  might  be  taken  into  consideration  in  determining 
the  adequacy  of  the  sureties,  may.  be  considered  as  overruled. 
The  sureties,  if  otherwise  sufficient,  ought  not  to  be  refused  on 
account  of  the  personal  character  or  opinion  of  the  party  pro- 
posed.* Neither  is  it  any  objection  that  the  persons  proposed  as 
bail  in  a  criminal  case  are  indemnified  by  or  on  behalf  of  the  pris- 
oners.' 

6  24.   BEOOONIZANCES  TAKEN  OUT  OF  COUBT  TO  BE  FILED. 

Whenever  any  prisoner  shall  be  let  to  bail  by  any  officer  out 
of  court,  such  officer  is  required  to  immediately  cause  the  recog- 
nizance taken  by  him  to  be  filed  with  the  clerk  of  the  county  in 
which  the  party  bailed  was  unprisoned,  and  wheneyer  any  per- 
son  shall  be  let  to  bail  by  any  court  other  than  that  in  which  the 
offence  is  triable,  it  shall  be  the  duty  of  the  clerk  of  the  court 
Iqt  which  the  prisoner  was  bailed  inunediately  to  transmit  the 
recognizance  taken  by  such  court  to  the  clerk  of  the  county  in 
which  the  party  bailed  was  imprisoned.* 

By  a  subsequent  statute  it  is  further  provided,  that  every 
recognizance  taken  by  any  court,  or  by  any  magistrate,  coroner, 
or  other  officer,  to  appear  and  answer  at  any  court,  or  by  any 
magistrate,  coroner,  or  other  officer,  and  the  complaint,  inquisi- 
tion, affidavits,  and  other  papers  upon  which  such  recognizance 
is  founded,  shall  be  filed  in  the  office  of  the^  clerk  of  the  court, 
at  which  the  party  is  thereby  required  to  appear,  within  ten  days 
after  the  same  is  so  taken.^ 

*  "Vide  post. 

*  Rex  t?.  Badger,  4  Queen's  Bench  R.,  468;  1  Lead  Cr.  Cases,  236. 
'*  Rog.  V.  Broome,  18  Law  Times  R.,  14. 

*  2  R.  S.,  710,  §§  34, 35. 

*  Uws  1861,  ch.  333,  §  2,  p.  781. 
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§  25.    RETURNINQ  EXAMmAHONS  AND  BEOOGNIZANGES  AND  HOW  GOM- 

FEIXED. 

All  examinations  and  recognizances  taken  pursuant  to  the  pro- 
visions of  the  statute,  upon  the  examination  herein  mentioned, 
are  to  be  certified  by  the  magistrate  taking  the  same  to  the  court 
at  which  the  witnesses  are  bound  to  appear  on  the  first  day  of 
the  sittirtg  thereof.^  Although  the  statute  does  not  require  the 
examinations  and  recognizances  to  be  certified  to  the  court  above, 
until  the  first  day  of  the  term,  it  is  advisable  that  the  magistrate 
should  file  them  with  the  county  clerk  with  as  little  delay  as 
possible  after  they  are  taken,  in  order  that  the  district  attorney 
may  have  ample  time  to  peruse  ajid  examine  them  before  the 
session  of  the  grand  jury,  and  become  acquainted  with  the  facts 
before  the  case  is  under  examination  by  the  grand  jury.  The 
grand  jury  is  generally  sworn,  charged  and  organized  at  the 
opening  of  the  court,  and  enter  at  once  upon  the  discharge  of  their 
duties;  and  where  the  criminal  examinations  and  recognizances 
are  kept  back,  and  not  returned  by  the  committing  magistrate 
until  the  first  day  of  the  court,  the  district  attorney,  owing  to  the 
pressure  of  business  suddenly  thrust  upon  him,  has  very  seldom, 
and  especially  in  counties  where  there  is  much  criminal  business 
to  be  attended  to,  the  necessary  time  to  read  the  preliminary 
examination  with  the  attention  it  deserves.  The  want  of  time  to 
properly  examine  these  papers  filed  by  the  committing  magis- 
trate, often  involves  expense  upon  the  county  by  a  waste  of  time 
in  examining  imimportant  witnesses;  and  often  a  criminal  owes 
his  escape  to  the  want  of  evidence  before  the  grand  jury  upon 
a  material  question,  which  in  many  cases  would  have  been  supplied 
by  the  subpoenaing  of  an  additional  witness  to  that  fact,  had  the 
district  attorney  perused  the  examination  with  the  necessary  time 
^and  attention.  One  of  the  main  objects  in  requiring  the  testi- 
mony of  the  witnesses  for  the  prosecution  to  be  filed,  was  that 
the  district  attorney  and  grand  jury  might  be  put  at  once  in  pos- 
session of  the  facts  elicited  upon  the  preliminary  examination, 
and  save  trouble  and  time  upon  their  part. 

The  statute  ftirther  provides  that  if  any  magistrate  shall  reftise, 
or  neglect  to  return  to  the  proper  court,  the  examinations  or 
recognizance  by  him  taken,  he  may  be  compelled,  by  rule  of 

»  2  B.  S.,  709,  §  28. 
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court  forthwith,  to  return  the  same,  and,  in  case  of  disobedience 
of  such  rule,  may  be  proceeded  against  by  attachment,  as  for  a 
contempt  of  court,  in  the  manner  provided  in  the  eighth  chapter 
of  the  third  part  of  the  Beyised  Statutes.^ 

^  26.    POWER  OF  ASSOCIATING  ANOTHEB  MAGISTRATE  WITH   THE   ONE 

BEFORE  WHOM  COMPLAINT  WAS  MADE. 

The  statute  declares  it  to  be  lawful  for  any  magistrate  to  whom 
any  complaint  may  be  made,  or  before  whom  any  prisoner  may 
be  brought  as  hereinbefore  mentioned,  to  associate  with  himself 
any  other  magistrate  of  the  same  county,  and  the  powers  and 
duties  hereinbefore  mentioned,  may  be  executed  by  guch  two 
magistrates  so  aJ9Sociated.^ 

^  27.  SPECIAL  PROVISIONS  IN  RELATION  TO  THE  ARREST  OF  FUGI- 
TIVES FROM  JUSTICE  WHO  HAVE  FLED  FROM  OTHER  STATES 
AND   TERRITORIES. 

The  officers,  specified  in  section  two  of  this  chapter,  also  have 
power  to  isiaue  process  for  the  apprehension  of  a  person  charged 
in  any  State  or  territory  of  the  United  States  with  treason,  felony 
or  other  crime,  who  shall  flee  from  justice  and  be  found  within 
this  State,^ 

The  proceedings  are  in  all  respects  similar  to  those  hereinbe- 
fore mentioned  for  the  arrest  and  commitment  of  persons  com- 
mitting ofiences  within  this  State.^ 

If,  from  the  examination  had  in  such  case,  it  shall  satisfactorily 
appear  that  such  person  has  committed  a  criminal  ofience  and  is 
a  fugitive  from  justice,  such  magistrate,  by  warrant  reciting  the 
accusation,  shall  commit  such  fugitive  from  justice  to  the  com- 
mon jail,  there  to  be  detained  for  such  time,  to  be  specified  in 
said  warrant,  as  the  said  magistrate  shall  deem  reasonable,  to^ 
enable  such  fugitive  to  be  arrested  by  virtue  of  the  warrant  of 
the  executive  of  this  State,  issued  according  to  the  act  of  Con- 
gress upon  the  requisition  of  the  executive  authority  of  the  State 
or  territory  in  which  such  fugitive  committed  such  offence,  unless 

»  2  R.  S.,  709,  §  29. 

•  2  R.  S.,  710,  §  30. 

»  Laws  1839,  ch.  350,  §  1 ;  2  R.  S.,  710,  §  41. 

*  Id.,  §  2 ;  Id.,  §  42. 
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such  person  shall  give  bail  as  specified  in  the  next  section,  or 
until  he  shall  be  discharged  according  to  law.^ 

The  person  thus  arrested  may  give  bail  in  such  sum  as  by  the 
magistrate  shall  be  deemed  proper,  conditioned  that  he  will 
appear  before  the  said  magistrate  at  such  time  as  to  the  said 
magistrate  shall  seem  reasonable,  and  will  deliver  himself  up  to 
be  arrested  upon  the  warrant  of  the  executive  of  this  State.' 

The  magistrate,  before  whom  such  person  shall  have  been 
examined  and  committed,  shall  immediately  cause  written  notice 
to  be  given  to  the  district  attorney  of  the  county  where  such 
commitment  takes  place,  of  the  name  of  such  person  and  the 
cause  of  his  arrest,  and  the  said  district  attorney  shall  immedi- 
ately thereafter  cause  notice  to  be  given  to  the  governor  of  the 
State  or  territory,  or  to  the  State's  attorney,  or  to  the  presiding 
judge  of  the  criminal  courts  of  the  city  or  county  of  the  State 
or  territory  having  jurisdiction  of  the  offence  so  charged  to  have 
been  committed  by  such  person,  to  the  end  that  a  demand,  in 
pursuance  of  the  act  of  Congress,  may  be  made  for  the  arrest  and 
surrender  of  such  person.^ 

The  person  thus  arrested,  detained  or  bailed  shall  be  dis- 
charged firom  such  detention  or  bail  unless,  at  or  before  the 
expiration  of  the  time  designated  in  the  warrant  of  commitment, 
he  shall  be  demanded  or  arrested  by  such  warrant  of  the  execu- 
tive of  this  State/ 

The  act  further  makes  it  the  duty  of  the  magistrate,  to  make 
return  to  the  next  court  of  sessions  of  Ins  proceedings  in  the 
premises.^ 

It  thereupon  becomes  the  duty  of  the  Court  of  Sessions  to 
inquire  into  the  cause  of  the  arrest  and  detention  of  such  person, 
and  if  such  person  L3  in  custody,  or  the  time  for  his  arrest,  as 
designated  in  the  condition  of  the  bail  bond  has  not  elapsed,  the 
said  Court  of  Sessions,  in  its  discretion,  may  discharge  the  said 
person  from  detention,  or  may  order  the  said  bail  bond  to  be 
cancelled,  or  may  continue  his  detention  for  a  period  beyond  the 
time  specified  in  the  warrant  of  commitment,  or  may  order  new 

•  Laws  1839,  ch.  350,  §  3 ;  2  R.  S.,  710,  §  43. 

•  Id.,  %  4;  Id.,  §  44. 

•  Id.,  §6;  Id.,  §45. 

•  Id.,  §6;  Id.,  §46. 

•  Id.,  §7;  Id.,  §47. 
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bail  to  be  given,  conditioned  for  the  surrender  of  the  said  person, 
at  a  time  shorter  or  longer  than  the  time  designated  in  the  bail 
bond  taken  by  the  said  magistrate,  and  if  said  person  is  in  cus- 
tody, may  take  bail  conditioned  for  his  appearance  before  said 
court,  to  be  surrendered  at  such  time  as  to  said  court  may  seem 
reasonable  and  proper.^ 

^  28.    OOMPBOMISING  OFFENCES  BEFORE  INDICTMENT. 

Where  any  person  shall  be  bound  by  recognizance  to  appear, 
or  shall  be  committed  to  prison  on  any  charge  for  an  assault  and 
battery,  or  other  misdemeanor,  for  which  the  injured  party  shall 
have  a  remedy  by  civil  action,  except  such  offences  as  are  herein- 
after specified,  if  the  injured  party  shall  appear  before  the  magis- 
trate who  may  have  taken  the  recognizance  or  made  the  conotmit- 
ment,  or  before  any  judge  of  the  County  Courts,  and  acknowl- 
edge in  writing  that  he  has  received  satisfaction  for  such  injury 
and  damage,  such  magistrate  or  judge  may,  in  his  discretion,  on 
payment  of  the  costs  which  have  accrued,  by  an  order  under  his 
hand,  discharge  such  recognizance,  or  supersede  the  conunitment 
of  the  ofender,  and  may  in  like  manner  discharge  every  recogni- 
zance  which  may  have  been  taken  for  the  appearance  of  any  wit- 
nesses in  such  case.' 

Every  such  order  discharging  any  recognizance,  shall  be  filed 
in  the  office  ^f  the  clerk  of  the  county,  and  every  such  order  super- 
seding the  commitment  of  the  offender,  shall  be  delivered  to 
the  keeper  of  the  jail  where  he  shall  be  confined,  who  shall 
immediately  discharge  such  offender  on  the  receipt  thereof.' 

The  above  provisions  do  not  extend  to  any  charge  for  any 
assault  and  battery,  or  other  misdemeanor,  charged  to  have  been 
committed  :  1.  By  or  upon  any  officer  or  minister  of  justice 
whilst  in  the  execution  of  the  duties  of  his  office ;  or,  2.  Riot- 
ously ;  or,  3.  With  an  intent  to  commit  a  felony. 

»  Laws  1839,  ch.  350,  §  7;  2  R.  S.,  710,  §  47. 
•  2  R.  S.,  730,  §  70. 
»  Id.,  §  71. 
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SECTION  m. 

PBOCBBBINGS  SUBSBQUBNT  TO  THB  RBTITRN  OF  THB  WARRANT  WHERB 
THB  OFFENCE  CHARGED  IS  TRIABLE  BEFORE  A  COURT  OF  SPECIAL 
8BB6I0N8. 

Section  XXiX.—GMwa±L  ksmabx*. 

XXX.— Ctotobt  or  tux  pbibonsk  pbxviovs  to  avd  during  thx  tsial. 

XXXI. — PmoCBBDUfOI  upon  CHABOB  ABS  PLBiL. 

XXXn.— Trial  without  jury. 
XXXIII. — ^Whbr  J17RT  tiUal  to  vm  bad. 

XXXIV. — SVMMOIfUVO  THB  JURT. 

XXXV.— Impabhbliro  thb  jxtrt. 

XXXVI.— NBW  TBlf  irb. 

XXXVIL— Oath  to  htrors. 

XXXVIIJ.— OV  TBB  WlTRXMBl. 

XXXIX.— Proofs  to  thx  jvbt,  ahs  thxir  dxubbratioh. 
XL.— Vbrdict. 

XLI.— PVNISHMXRT  OR  COimCTIOR. 

XLII.— Of  thb  acquittax.  of  thb  dbfbroart,  axd  corcxrniro  costs. 
XLIII.— Judohxbt  how  rxbcutsd. 
XLIV.— Patmbrt  ars  accourtiro  for  firxs. 

XLV.— Rbcords  of  contictior. 
XLVI.— Whxr  niXD. 

XLVII. — CXRTIFICATX— HOW  FOR  XYISXRCX. 
XLVIII.— SPBCIAL  PROVISIORS  IR  RXLATIOR  TO  COVRTS  OF  SpXCIAL  SXSSXORS  IR  THX  CITT 
AND  COURTT  OF  NXW  YORK. 

XLIX.-^Fbbs  of  JtrsTicBs  ir  crdciral  cabxs,  and  of  Courts  of  Spxcial  Sxssions. 
^  29.   GENERAL  REMARKS. 

The  organization  of  courts  of  special  sessions,  the  officers  who 
are  to  hold  the  same,  and  the  several  offences  of  which  they  have 
cognizance,  will  be  found  treated  of  in  the  preceding  pages  of 
this  book.*  In  the  first  subdivision  of  this  chapter,  we  traced 
the  proceedings  from  the  making  of  the  complaint  to  the  arrest 
of  the  offender  and  return  of  the  warrant.  In  the  second  subdi- 
vision, we  saw  what  proceedings  were  taken  upon  the  return  of 
the  warrant  where  a  court  of  special  sessions  had  no  authority  to 
try  the  offender,  and  we  now  propose  to  Veview  the  proceedings 
upon  the  return  of  the  warrant  in  cases  where  a  court  of  special 
sessions  has  jurisdiction  over  the  offence  charged. 

Many  of  the  questions  which  arise  upon  a  trial  by  jury  in  a 
court  of  special  sessions,  for  instance  the  qualifications  of  jurors, 
the  subject  of  challenges,  the  custody  and  conduct  of  the  jury 
daring  their  deliberations,  are  similar  to  those  occurring  upon  a 
jury  trial  in  the  higher  courts,  and  reference  to  those  questions 
which  are  not  found  discussed  in  this  chapter,  is  made  to  the  same 
questions  which  will  be  found  treated  of  in  the  chapter  devoted 

i 

*  Vide  page  BO,  ante. 
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to  the  trial  of  indictments  in  courts  of  record.^  Although 
many  of  the  provisions  of  the  statute  give  courts  of  special  ses- 
sions exclusive  jurisdiction  to  try  certain  offences,  yet  fix)m  the 
authorities  already  cited,^  it  is  obvious  that  two  courses  remain 
to  be  pursued  by  the  defendant  upon  his  being  arrested  and 
brought  before  a  magistrate  upon  a  criminal  accusation,  which 
courts  of  special  sessions  are  empowered  to  try,  and  these  are 
either  to  give  bail  to  the  next  criminal  court  having  cognizance 
of  the  offence,  in  the  same  manner  as  already  spoken  of  in  cases 
where  the  defendant  has  been  arrested  upon  a  criminal  charge, 
which  a  court  of  special  sessions  has  no  power  to  try,'  or  else  to 
proceed  and  be  tried  by  such  court  of  special  sessions  in  the 
manner  pointed  out  by  the  statute. 

The  party  arrested  may  at  once  waive  any  examination  and 
give  such  bail.  He  may  request  to  be  tried  by  such  court  of  special 
sessions;  and  in  case  he  do  not  msJ^e  such  request  to  be  tried,  and 
after  having  been  required  by  the  magistrate,  shall  omit  for  twen- 
ty-four hours  after  such  requirement  to  give  bail  for  his  appear- 
ance at  the  next  criminal  court  having  jurisdiction,  the  magistrate 
is  to  proceed  as  a  court  of  special  sessions  and  try  the  accused.^ 

It  is  generally  the  practice  among  magistrates  where  a  defend- 
ant does  not,  upon  his  own  behalf,  ask  to  give  bail  to  the  next 
criminal  court  having  jiuisdiction,  for  the  purpose  of  having  the 
charge  against  him  presented  to  a  grand  jury,  and  thus  have  his 
trial  in  a  court  of  record,  before  a  common  law  jury,  to  proceed 
and  try  him  before  a  court  of  special  sessions,  without  requiring 
the  prisoner  to  give  bail,  and  waiting  twenty-four  hours  for  him 
to  do  so  before  proceeding  to  his  trial  as  mentioned  in  the  section 
of  the  statute  above  cited.  This  action,  however,  must  be  viewed 
as  based  upon  the  constitutionality  of  the  acts  of  the  Legislature, 
giving  the  couiiis  of  special  sessions  exclusive  jurisdiction  to  try 
the  offence  charged;  but  the  courts  having  decided  the  authority 
thus  attempted  to  be  conferred  to  be  unconstitutional  and  void,^ 
it  is  presumed  to  be  the  better  practice  to  follow  the  old  provi- 
sion of  the  statute  and  make  the  request  for  bail  of  the  prisoner 

'  Post. 

•  Vide  page  34,  an  to. 
■  Vide  ante. 

•  2  h   b    712,  §  3. 

•  Poo.  V.  ivcnnody,  2  Park.,  312;  Poo.  v.  Tonybec,  2  Park.,  490, 
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before  proceeding  to  trial.  It  is  not  neceBsary  for  any  magistrate 
to  take  the  examination  of  any  person  brought  before  him  charged 
with  an  offence  triable  before  such  magistrate,  where  such  person 
shall  elect  to  be  tried  before  him.^ 

^  30.    GUSIODT  OF  THE  FBI80NER   FBEVIOUS  TO  AND  DUBING   THE 

TRIAL. 

During  the  twenty-four  hours  allowed  to  a  person  to  give  bail, 
as  provided  by  the  statute,  and  during  the  time  which  shall  elapse 
before  the  convening  of  a  court  of  special  sessions,  the  person 
charged  may  be  conmiitted  to  jail  for  safe  keeping,  or  he  shall 
continue  in  the  custody  of  the  officer  arresting  him  as  the  magis- 
trate issuing  the  warrant  of  arrest  shall  direct,  and  after  the 
court  of  special  sessions  shall  have  convened,  the  prisoner 
charged  shall  be  brought  before  it,  and  shall  continue  in  the 
custody  of  the  officer  having  him  in  charge  until  the  termination 
of  ite  prooeedmgs." 

§  31.  PBOGEEDmOS  UPON  GHABOE  AND  FLEA. 

The  court  having  met,  shall  cause  the  prisoner  to  be  brought 
before  it,  and  shall,  as  soon  as  may  be,  proceed  to  his  trial.  The 
charge  made  against  the  defendant,  as  stated  in  the  warrant  of 
arrest  or  conuuitmcnt,  shall  be  distinctly  read  to  such  defendant, 
who  shall  be  required  to  plead  thereto,  llie  court  is  to  enter 
his  plea  in  the  minutes  of  its  proceedings  to  be  kept  by  it.* 

It  is  not  required  that  the  plea  of  the  defendant  should  be  in 
writing,  although  where  other  pleas  than  that  of  not  guilty  are 
introduced,  it  is  better,  for  the  sake  of  certainty,  that  they 
should  be  in  writing.  For  the  different  kinds  of  pleas  which  may 
be  made  by  a  person  charged  with  the  conunission  of  a  criminal 
offence,  reference  is  made  to  the  discussion  of  that  subject  in  the 
chapter  entitled  '*  of  the  practice  upon  the  trial  of  indictments.''^ 

The  same  defences  may  be  set  up  by  plea  on  the  part  of  the 
prisoner  in  courts  of  special  sessions  as  in  courts  of  record, 
where  the  same  or  a  similar  state  of  bete  exist.    Thus,  on  a  trial 

>  2  R.  S.,  709,  §  27,  Laws  1845,  ch.  180,  «  7. 
»  2  R.  8.,  712,  §  5. 
•  2  B.  8.,  712,  §5  6, 7. 
«  Vide  poet. 

C.  P.— 14. 
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for  an  assault  and  battery,  before  a  court  of  special  sessions,  a 

former  trial  and  sentence  cannot  be  given  in  evidence  under  a 
plea  of  not  guilty.  Under  the  plea  of  not  guilty,  the  defendant 
can  only  give  in  evidence  whatever  negatives  the  allegation  in 
the  complaint,  and  matters  of  excuse  or  justification,  and  where, 
after  pleading  not  guilty,  anything  occurs  available  as  a  defence, 
the  defendant  can  only  avail  hunself  of  it  by  a  subsequent  plea.^ 

§  32.    TBIAL  WTTHOUT  JtJBY. 

K  the  defendant  plead  not  guilty,  and  no  jury  be  demanded 
by  him,  the  said  court  shall  proceed  to  try  such  issue,  and  to 
determine  the  same  according  to  the  evidence  which  may  be  pro- 
duced against  and  in  behalf  of  such  defendant.' 

§  33.   WHEN  JUBT  TBUL  TQ  BE  HAD. 

After  the  joining  of  such  issue,  and  before  the  court  shall  pro- 
ceed to  an  investigation  upon  the  merits  of  the  cause  by  the 
hearing  of  any  testimony,  the  defendant  may  demand  of  such 
court  that  he  be  tried  by  a  jury;  upon  such  demand  the  court 
shall  issue  a  venire,  directed  to  any  constable  of  the  county  or 
marshal  of  the  city  where  the  offence  is  to  be  tried,  commanding 
him  to  smnmbn  twelve  good  and  lawful  men,  qualified  to  serve 
as  jurors  and  not  exempt  from  service  by  law,  and  who  shall  be 
in  no  wise  of  kin  either  to  the  complainant  or  the  defendant,  to 
be  and  appear  before  such  court,  at  a  time  not  more  than  three 
days  from  the  date  of  the  venire,  and  at  a  place  to  be  named 
therein,  to  make  a  jury  for  the  trial  of  such  offence.^ 

The  several  questions  in  relation  to  the  qualification  of  jurors, 
the  grounds  of  exemption  from  jury  service,  and  of  challenges  to 
jurors,  together  with  the-  method  and  manner  of  exercising  the 
right  of  such  challenge,  are  the  same  in  these  courts  as  in  courts 
of  record;  except  that  in  courts  of  special  sessions  the  defend- 
ant's right  of  peremptory  challenge  extends  to  only  two  of  the 
persons  drawn  as  jurors.  They  will  be  found  discussed  in  full 
in  the  subsequent  chapter,  concerning  the  trial  of  indictments  in 
courts  of  record.^    To  render  a  conviction  before  a  court  of 

*  Peo.  V.  Bei\jamiii,  2  Park.,  201. 

•  2  R.  S.,  712,  §  8. 

•  2  R.  S.,  712,  §  9. 

*  Vide  post. 
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special  sessioiis  valid,  it  is  not  necessary  that  the  court  should 
inform  the  prisoner  of  his  right  to  be  tried  by  a  jury  or  that  he 
should  expressly  waive  such  right.^  The  defendant's  right  to  a 
jury  trial  in  a  court  of  special  sessions  may  be  waived,  by  agree- 
ment,  at  any  time  before  judgment  and  he  be  tried  by  the  magis- 
trate.' 

§  34.  SUMMOmNO  THE  JDBT. 

The  officer  to  whom  such  venire  shall  be  delivered  shall  exe- 
cute the  same  fairly  and  impartially,  and  shall  not  summon  any 
person  whom  he  shall  suspect  to  be  biased  or  prejudiced  for  or 
against  the  defendant.  He  shall  summon  the  jurors  personally, 
and  shall  make  a  list  of  the  persons  summoned,  which  Le  shall 
certify  and  annex  to  the  venire,  and  return  with  it  to  the  court' 

« 

§  35.   IMPANNZaJNO  THE  JUBY. 

The  names  of  the  persons  so  returned,  shall  be  respectively 
written  on  several  and  distinct  pieces  of  paper,  as  nearly  of  one 
size  as  may  be,  and  the  officer  by  whom  the  venire  was  served,  in 
the  presence  of  the  court,  shall  roll  up  or  fold  such  pieces  of 
paper  as  nearly  as  may  be,  in  the  same  manner,  and  put  them 
together  in  a  box  or  other  convenient  thing.  The  court  shall  then 
draw  out  six  of  such  papers,  one  after  another,  and  if  any  of  the 
persons  whose  names  shall  be  so  drawn  shall  not  appear,  or 
appearing  shall  be  challenged  and  set  aside,  then  such  further 
nimiber  shall  be  drawn  as  will  be  sufficient  to  make  up  the  num- 
ber of  six  after  all  legal  causes  of  challenge  shall  have  been 
allowed.  K  a  sufficient  number  of  competent  jurors  shall  not 
be  drawn,  the  court  may  supply  the  deficiency  by  directing  the 
constable  to  summon  any  of  the  bystanders  or  others,  who  may 
be  competent,  and  against  whom  no  cause  of  challenge  shall 
appear,  to  act  as  jurors  in  the  cause.^ 

The  Special  Sessions  has  no  authority  to  try  a  person  by  a  jury 
of  less  than  six,  though  he  and  the  prosecutor  consent  thereto, 
and  the  proceedings  upon  such  trial  are  void ;  consent  cannot 
create  a  tribunal.' 

'  Peo. «.  Goodwin,  5  Wend.,  2S3. 
'  Germond  v.  Peo.,  1  HiU.,  343. 

*  2  R.  S.,  713,  §  10. 

*  2  R.  S.,  713,  §§  11, 12, 13. 

*  Germond  v.  Peo.  1  HiU,  343.    See  18  N.  T.  R.,  128. 
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§  36.   NEW  VENIRE. 

If  the  officer  to  whom  the  venire  shall  have  been  delivered, 
shall  not  return  the  same  as  thereby  required,  the  court  shall  issue 
a  new  venire,  upon  which  the  same  proceeding  shall  be  had  as 
above  provided,  in  respect  to  the  first  venire.^ 

A  Court  of  Special  Sessions  has  the  power,  and  it  is  their 
duty,  to  issue  a  second  venire  for  the  jury  to  try  the  defendant, 
if  tilie  first  jury  are  discharged  because  they  cannot  agree  upon  a 
verdict* 

§  37.   OATH  TO   JUBOBS. 

To  each  juror  the  court  shall  administer  the  following  oath  or 
affirmation :  "  You  do  swear  in  the  presence  of  Almighty  Grod 
(or,  "you  do  solemnly  affirm,"  as  the  case  may  be),  that  you  will 
well  and  truly  try  this  traverse  between  the  People  of  the  State 

of  New  York  and ,  the  defendant,  and  a  true  verdict 

give  accordmg  to  the  evidence,  unless  discharged  by  the  court''' 

§  38.   OF  THE  WITNESSES. 

The  magistrate  having  authority  to  examine  into  the  nature 
and  circumstances  of  a  criminal  charge  against  an  offender,  has 
also  power,  as  incident  to  his  authority,  to  bring  before  him  all 
persons  who  appear,  from  the  oath  of  the  complainant  or  from 
the  magistrate's  own  knowledge,  to  bo  material  witnesses  for  the 
prosecution.^  And  upon  the  reasonable  request  of  the  defendant, 
he  has  a  similar  power  to  bring  before  him  any  witness  who 
may  be  able  to  give  material  evidence  in  his  behalf.' 

The  attendance  of  the  witnesses  is  to  be  compelled  in  the  same 
manner  as  in  other  cases  by  subpoena  and  attachment.  All  sub- 
poenas issued  should  be  indorsed  by  the  magistrate,  showing 
whether  the  same  were  issued  for  the  people  or  the  prisoner.* 

Any  justice  of  the  peace  or  alderman  is  authorized  by  statute 
to  issue  subpoenas  to  compel  the  attendance  of  witnesses  before 
a  court  of  special  sessions,  and  upon  the  trial  before  such  court 

>  2  R.  S.,  7I3»  §  14. 

•  Vanderwerker  v.  Peo.,  5  Wend.,  530. 

•  2  R.  S.,  713,  §  16. 

•  1  Chit.  Or.  L.,  76. 

•  Id.;  8  Inst.,  79;  4  Bl».  Oom.,  359. 

•  2  B.  S.,  710,  §  40. 
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the  person  composing  the  same  may  administer  the  oath  required 
by  law  to  siich  witnesses.^  ^ 

In  case  any  person  summoned  to  appear  before  any  court  of 
special  sessions  as  a  juror  or  witness  shall  fail  to  appear,  ho  shall 
be  liable  to  the  like  penalties,  and  may  be  proceeded  against  in 
like  manner  as  proyidod  by  law  in  respect  to  jurors  and  wit- 
nesses in  justices'  courts.  No  fees  shall  be  allowed  to  or  taken 
by  any  juror  or  witness  for  any  services,  under  the  provisions  of 
the  statute  mentioned  in  thi^  chapter.' 

The  provisions  of  the  statute  in  relation  to  compelling  the 
attendance  of  witnesses  in  justices'  courts,  above  referred  to,  are 
as  follows:  ^'  Whenever  it  shall  appear  to  the  satisfaction  of  the 
justice,  by  proof  made  before  him,  that  any  person  duly  sub- 
poenaed to  appear  before  him  in  any  cause,  shall  have  refused  or 
neglected,  without  just  cause,  to  attend  as  a  witness  in  conformity 
to  such  subpoena,  and  the  party  in  whose  behalf  such  witness 
shall  have  been  subpoenaed  shall  make  oath  that  the  testimony  of 
such  witness  is  material,  the  justice  shall  have  power  to  issue  an 
attachment  to  compel  the  attendance  of  such  witness.'" 

The  proof  above  mentioned  may  be  made  by  the  affidavit  of 
the  party  in  the  suit  applying  for  such  attachment,  or  by  other 
competent  testimony  to  the  satisfaction  of  the  justice  before 
whom  such  suit  is  pending.^  The  affidavit  need  not  be  an  oath 
in  writing,  according  to  the  strict  and  technical  sense  of  that 
word.  The  application  for  the  attachment  and  the  oath  in  sup* 
port  of  it  may  be  oral.* 

The  attachment  is  to  be  executed  in  the  same  manner  as  a  war- 
rant.^ Every  person,  duly  subpoenaed  as  a  witness,  who  shall  not 
appear  or  appearing  shall  refuse  to  testify,  shall  forfeit  for  the  use 
of  the  poor  of  the  town,  for  every  such  non-appearance  or  refiisal 
(unless  some  reasonable  cause  or  excuse  shall  be  shown  on  his 
oath  or  the  oath  of  some  other  person),  such  fine,  not  less  than 
sixty-two  cents  nor  more  than  ten  dollars,  as  the  justice,  before 
whom  prosecution  therefor  shall  be  had,  shall  think  reason* 

• 

«  2  R.  8.,  716,  §  64. 

•  2  R.  S.,  717,  §§  65,  66. 
»  2  R.  S.,  241,  §  73. 

«  Id.;  Laws,  1834,  ch.  235. 

•  Baker  v,  Williams,  12  Barb.,  527. 

•  2  R.  8.,  241,  §  74. 
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able  to  impose ;  such  fine  may  be  imposed  if  the  witness  be 
present  and  have  an  opportunity  of  being  heard  against  the 
imposition  thereof. 

The  justice,  imposing  any  fine,  shall  make  up  and  enter  in  his 
docket  a  minute  of  the  conyiction  and  of  the  cause  thereof,  and 
the  same  shall  be  deemed  a  judgment  in  all  respects  at  the  suit 
of  the  overseers  of  the  poor  of  the  town.  The  justice  is  author- 
ized,* upon  the  imposition  of  such  fine  and  in  default  of  payment 
thereof,  to  issue  an  execution  against  the  goods  and  chattels  of 
the  delinquent  to  any  constable  of  the  county,  and  for  want 
thereof  to  convey  him  to  the  jail  of  the  county,  there  to  remain 
until  he  shall  pay  such  fine  and  costs;  but  such  imprisonment  is. 
not  to  exceed  thirty  days.^ 

§  39.   PROOFS  TO  THE  JUBT  AND  THEIR  DELIBERATION. 

After  the  jury  shall  have  been  sworn,  they  shall  sit  together 
and  hear  the  proofs  and  allegations  in  the  case,  which  shall  be 
delivered  in  public,  and  in  the  presence  of  the  defendant.  After 
hearing  such  proofs  and  allegations,  the  jury  shall  be  kept 
together  in  some  convenient  place  until  they  agree  on  a  verdict 
or  are  discharged  by  the  court,  and  a  constable  or  marshal  shall 
be  sworn  in  like  manner,  as  upon  trials  in  justices'  courts.' 

The  following  is  the  form  of  the  oath  to  the  officer:  '^  You 
swear  in  the  presence  of  Almighty  God  that  you  will,  to  the 
utmost  of  your  ability,  keep  the  persons  sworn  as  jurors  on  this 
trial  together  in  some  private  and  convenient  place,  without  any 
meat  or  drink,  except  such  as  shall  be  ordered  by  me;  that  you 
will  not  suffer  any  communication,  orally  or  otherwise,  to  be 
made  to  them;  that  you  will  not  commimicate  with  them  your- 
self, orally  or  otherwise,  unless  by  my  order,  or  to  ask  them 
whether  they  have  agreed  on  their  verdict,  until  they  shall  be 
discharged;  and  that  you  will  not,  before  they  render  their  ver- 
dict, communicate  to  any  person  the  state  of  their  deliberations, 
or  the  verdict  they  have  agreed  on.'** 

The  jury  should  always  be  put  in  charge  of  a  constable,  sworn 
to  attend  them,  unless  they  find  a  verdict  on  the  spot,  without 

»  2  R.  S.,  24T,  §§  75, 76,  77,  78. 

•  2  R.  S.,  713,  §§  16, 17. 

•  2  R.  S.,  244,  §  100. 
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leaving  their  seats;  and  this,  whether  the  jury  retire  from  the 
court,  or  the  court  leaves  them  alone  in  the  court-room.^ 

Where,  after  a  trial  had  commenced  before  a  court  of  special 
sessions,  a  postponement  took  place  at  the  instance  of  the  pri- 
soner for  several  days,  and  the  jury  were  allowed  to  separate  in 
the  meantime,  having  been  previously  admonished  by  the  court, 
however,  not  to  converse  with  any  one  in  relation  to  the  case,  it 
was  held  not  a  sufficient  ground  for  reversing  the  conviction, 
especially  as  no  misbehavior  on  the  part  of  the  jurors  was 
alleged.* 

The  fact  that  on  a  trial  in  a  justice's  court,  the  jury,  during 
their  deliberations,  had  in  their  possession  the  minutes  of  the  tes- 
timony taken  by  the  counsel  for  the  successfid  party,  is  sufficient 
cause  for  reversing  the  judgment.' 

But  where  the  justice,  while  the  jury  are  deliberating  upon 
their  verdict,  enters  the  jury  room  at  their  request,  and  with  the 
knowledge  and  consent  of  the  defendant,  a  consent  that  he  may 
read  to  the  jury  the  testimony  of  a  witness  will  be  implied.^ 

§40.  VERDior. 

When  the  jurors  have  agreed  on  their  verdict,  they  shall 
deliver  the  same  to  the  court  publicly,  who  shall  enter  it  in  the 
minutes  of  its  proceedings  to  be  kept  by  the  court.^ 

The  verdict  of  the  jury  cannot  be  reviewed  upon  the  ground 
that  it  was  against  evidence,  and  the  appellate  court  cannot  pass 
upon  the  question  whether  the  finding  by  the  jury,  before  a  court 
of  special  sessions,  was  against  or  without  evidence." 

§  41.    lEVmtSONEENT  ON  CONVIGTION. 

Whenever  a  defendant,  tried  under  the  above-mentioned  pro- 
visions of  the  statute,  either  by  the  court  or  by  a  jury,  shall 
be  convicted,  the  court  shall  render  judgment  thereupon,  and 
inflict  such  punishment  by  fine  or  imprisonment,  or  both,  as  the 

'  DonglaBS  v.  BUckman,  14  Barb.,  381. 

'  Bebee  v.  Peo.,  5  HiU,  32. 

'  Dorfee  «.  ETaland,  8  Barb.,  46. 

*  Hancock  v.  Salmon,  8  Barb.,  564. 

*  2  R.  S.,  713,  §  18. 

*  Yanderwerker  v.  Peo.,  5  Wend.,  530 ;  12  Wend.,  344. 
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nataie  of  the  case  may  require,  but  such  fine  shall  in  no  case 
exceed  fifty  dollars,  nor  such  imprisonment  six  months.^ 

§42.  or  1BEA0QI7TTTALOFTHE  DEFEinMliTiANDOONCEBNDiG  008I& 

Whenever  a  defendant,  tried  under  the  provisions  of  the  8tat> 
ute  above  referred  to,  cither  1)y  the  court  or  by  a  jury,  shall  be 
acquitted,  he  shall  be  immedi^ly  discharged.  And  if  the  court 
before  whom  the  trial  is  had  shall  certify  in  its  minutes  that  the 
complaint  was  wilUul  and  malicioas,and  without  probable  cause, 
it  shall  be  the  duty  of  the  complainant  to  pay  all  the  costs  that 
shall  have  accrued  to  the  court  and  constable  in  the  proceedings 
had  upon  such  complaint,  or  to  give  a  satisfactory  bond  to  the 
people  of  this  State,  with  one  or  more  sureties,  to  pay  the  same 
in  thirty  days  after  the  said  trial.  If  the  complainant  shall 
refuse  or  neglect  to  pay  such  costs,  or  to  give  such  security,  the 
court  may  forthwith  enter  judgment  against  him  for  the  amount 
of  such  costs,  and  commit  him  to  the  common  jail  of  the  county 
in  which  the  trial  was  had,  there  to  remain,  in  like  manner  and 
for  the  same  time  as  if  committed  on  a  justice's  execution  in  a 
dvil  cause,  until  he  shall  satisfy  such  judgment,  with  the  costs 
of  the  commitment,  or  until  he  shall  be  discharged  by  due  course 
of  law.' 

The  last  mentioned  provisions  of  the  Bcvised  Statute  were 
amended  by  the  Legislature  of  1845,  by  the  following  enact- 
ment: Whenever  a  magistrate  or  a  jury,  before  whom  a  criminal 
cause  shall  be  tried  under  the  act  reorganizing  courts  of  sessions, 
shall  be  satisfied  from  the  evidence  and  proceedings  had  before 
them,  that  the  person  or  persons  charged  and  tried  were  com- 
plained of  and  proceeded  against  without  probable  cause,  and 
with  malicious  intent  to  injure  or  harass,  they  may  render  a  ver- 
dict for  costs  against  the  complainant;  whereupon  the  magistrate 
shall  enter  judgment  for  the  amount  of  such  costs  upon  which 
an  execution  may  issue  against  the  property  or  person  of  such 
complainant,  in  the  same  manner  as  upon  a  judgment  rendered 
for  a  tort  by  a  justice  of  the  peace.' 

»  2  R.  8.,  714,  §  19. 

•  2R.S.,714,  §§20,21. 

•  Laws  1845,  ch.  180,  §  16,  p.  186;  2  B.  S.,  714,  §  22. 
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§  43.  JDDGEMEimS,  HOW  EXBCfUTBD. 

The  judgment  of  every  court  of  special  sessions  shall  be  exe- 
cuted by  the  sheriff,  constables  and  marshals  of  the  county,  or 
dty  and  county  in  which  the  conviction  shall  bo  had,  by  virtue  of 
a  warrant  under  the  hands  of  the  magistrate  who  held  the  court, 
to  be  directed  to  such  officers  or  to  such  of  them  as  may  be 
necessary,  and  specifying  the  particulars  of  such  judgment.^ 

A  court  of  special  sessions,  before  whom  a  conviction  is  had, 
may  proceed  and  cause  their  judgment  to  be  executed,  notwith* 
standing  notice  of  an  intention  to  remove  the  conviction  and  the 
entrance  into  recognizance  by  the  defendant,  if  a  certiorari  is  not 
sued  out^ 

A  warrant  of  commitment  issued,  by  a  justice  of  the  peace 
upon  a  conviction  for  petit  larceny,  is  void  unless  it  be  directed 
to  the  officer  or  class  of  officers  by  whom  it  is  to  be  executed, 
and  will  afford  no  protection  to  a  constable  who  executes  it. 
The  Legislature,  by  the  section  of  the  statute  relative  to  war* 
rants  of  commitment  issued  by  courts  of  special  sessions,  did  not 
intend  to  pres<^be  a  form  for  .such  warrants,  or  to  vary  the 
common  law  rule  respecting  them ;  hence  a  warrant  which 
would  be  good  at  common  law  will  be  valid  under  the  statute.' 
The  commitment  need  not  state  facts,  which  the  statute  does 
not  require  that  the  record  of  conviction  should  state.  Thus, 
under  the  provisions  of  the  statute,^  prescribing  that,  in  any 
other  county  than  New  York,  the  record  '*  shall  briefly  state  the 
offence  charged,  and  the  conviction  and  judgment  thereon,  and  if 
any  fine  has  been  collected  the  amount  thereof,  and  to  whom 
paid,"  the  necessity  of  averring  the  jurisdictional  fiacts  in  the 
writ  is  dispensed  with,  by  the  provision  that  the  record  need  not 
set  forth  tiiose  facts.  Hence  a  commitment,  issued  upon  a  con* 
viction  before  a  court  of  special  sessions,  need  not  contain  a 
statement  that  the  defendant,  when  brought  before  a  magistrate, 
requested  to  be  tried  before  a  court  of  special  sessions;  nor  that, 
having  been  required  by  the  magistrate  to  give  bail,  the  defend- 
ant omitted  for  twenty-four  hours  to  do  so;  nor  whether  the 
defendant  demanded  a  jury.' 

*  2  R.  S.,  716,  §  60.  *  Peo. «.  Gates,  5  Wend.,  111. 

*  Russell «.  Habbard,  6  Berb.,  654.    Vide  ante. 

*  2  R.  S.,  711,  §  38. 

'  Peo.  V.  Moore,  3  Pirk.,  465. 
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§  44.  PAYMENT  JIND  AOOOUNTING  FOB  FINES. 

All  fines  imposed  by  any  such  court,  if  paid  before  commitment, 
shall  be  received  by  the  magistrate  calling  the  court  before  which 
the  defendant  was  convicted,  and  shall  be  applied  to  the  payment 
of  the  charges  of  apprehending  and  prosecuting  the  offender;  and 
after  deducting  the  sums  allowed  therefor,  the  remainder,  if  any, 
shall  be  paid  by  such  magistrate  withm  thirty  days  after  the 
receipt  thereof,  to  the  county  treasurer,  for  the  use  of  the  county. 
In  the  city  and  county  of  New  York  an  account  shall  be  rendered 
every  thirty  days,  by  the  court  to  the  comptroller  of  the  city,  of 
the  expenses  attending  such  court,  and  the  fines  which  shall  be 
imposed  or  collected.  If  the  defendant  be  committed,  payment 
of  any  fine  imposed  on  him  shall  be  made  to  the  sheriff  of  the 
county,  who  shall,  within  thirty  days  after  the  receipt  of  any  such 
fine,  pay  over  the  amount  received  by  him  to  the  coimty  treasurer, 
to  be  applied  as  above  provided.  If  any  person  who  shall  have 
received  any  such  fine,  or  any  part  thereof,  pursuant  to  the  sec- 
tions of  the  statute  above  cited,  shall  fail  to  pay  to  the  county 
treasurer,  the  said  moneys,  or  such  part  thereof  us  shall  by  law 
be  payable  to  him  within  the  time  above  prescribed,  it  shall  be 
the  duty  of  such  county  treasurer  immediately  to  commence  suit 
therefor,  and  to  prosecute  the  same  diligently  to  effect.^ 

« 

§  45.   BECOBDS  OF  OONVIOnON. 

Whenever  any  conviction  shall  be  had  before  any  court  of  spe- 
cial sessions,  held  in  any  other  county  than  New  York,  the  magis- 
trate by  whom  such  court  shall  have  been  held  shall  make  a 
certificate  of  such  conviction,  under  his  hand,  in  which  it  shall 
be  sufiSicient  briefly  to  state  the  offence  charged  and  the  conviction 
and  judgment  thereon,  and  if  any  fine  has  been  collected,  the 
amount  thereof  and  to  whom  paid.' 

^  46.  WHEN  FILED. 

Within  thirty  days  after  such  conviction,  the  said  magistrate 
shall  cause  such  certificate  to  be  filed  in  the  office  of  the  clerk  of 
the  county  in  which  the  conviction  shall  have  been  had.  In  the 
city  of  New  York  a  transcript  of  every  conviction  had  pursuant 

?  2  R.  S.,  716,  §§  61,  62,  63.    Vide  Laws  1866,  ch.  692,  §  4,  p,  290. 
•  2  R.  S.,  717,  §  67. 
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to  fhe  aboye-mentioiied  provisionB  of  the  statute,  before  any  court 
of  special  sessions  from  which  an  appeal  shall  not  have  been 
made,  under  the  hand,  of  the  magistrate  of  such  court,  containing 
the  matter  above  ^  required,  shall  be  filed  in  the  office  of  the 
clerk  of  the  said  city  and  county,  within  five  days  after  such 
conviction*^ 

The  sheriff,  county  clerks,  and  clerks  of  the  court  of  special 
sessions  in  the  city  of  New  York,  are  required  to  transmit  state- 
ments of  such  convictions  to  the  office  of  the  Secretary  of  State.' 

§  47.   (JEBTIFIGATB,  HOW  FAB  EVIDENCE* 

Every  certificate  of  conviction  made  and  filed  imder  the  fore- 
going provisions,  or  a  duly  certified  copy  thereof,  shall  be  evi- 
dence in  all  courts  and  places  of  the  facts  stated  therein.' 

A  conviction  before  a  court  of  special  sessions  must  be  proved 
by  the  record  of  conviction,  or  a  duly  certified  copy  thereof  if  a 
record  has  been  filed;  and  secondaiy  evidence  of  a  conviction 
cannot  be  received,  unless  it  is  shown  that  no  record  of  convic- 
tion has  been  filed.^ 

§  48.  SPBGIAL  7ROVISION8  IN  BELAHON  TO  OOUBTS  OF  SPECIAL 
SESSIONS  IN  THB  GfTr  ANJ>  OOtJNTT  OF  NEW  TOBK. 

The  power  of  courts  of  special  sessions  in  the  city  and  county 
of  New  York,  to  hear  and  determine  complaints  for  criminal 
offences,  has  already  been  spoken  of.^  Under  the  provisions  of 
the  Bevised  Statutes,  prior  to  the  passage  of  the  act  of  1855,  a 
person  accused  of  petit  larceny  or  assault  and  battery  not  com- 
mitted riotously,  might,  after  he  had  given  a  recognizance  to 
appear  at  the  general  sessions,  demand  to  be  tried  by  the  special 
sessions  ;^  for  it  was  declared  by  the  statute  that  if  a  person, 
accused  of  either  of  these  ofiences,  should  be  required  to  enter 
into  a  recognizance  to  appear  before  the  proper  court  to  answer 
such  cliarge,  that  he  might  at  any  time  demand  to  be  tried  by 
the  special  sessions,  upon  which  the  court  was  to  proceed  and 

*  2  R.  S.,  717,  §§  39,  40;  na  amended,  Laws  of  1866,  ch.  692,  §  5 ;  p.  290. 

*  Vol.  2,  Uws  of  1867,  ch.  604,  p.  1630. 

*  2  B.  8.,  717,  §  70, 

*  Peo.  V.  BeBJamm,  2  Park.,  201. 

*  Page  35,  ante. 

*  2  B.  S.,  714,  §  48, 
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hear  and  detenDine  ibe  aocuastxML  Before  the  act  of  1855  it  is 
preaomed  it  was  the  practice,  in  eveiy  case  where  ttie  accoaed 
was  admitted  to  bail  and  wished  to  be  tried  at  the  special  ses- 
aions,  to  take  a  recognizance  for  his  appearance  at  the  general 
sessions,  and  if  he  iGuled  to  appear  at  the  s|)ecial  sessioDs  to  have 
him  indicted,  and  if  he  neglected  to  appear  at  the  general  ses^ 
aions  to  answer  the  indictment  to  forfeit  his  recognizance.  The 
spedal  sessions  obtained  jorisdiction  if  the  accused  did  not 
require  to  be  tried  at  the  general  sessions;  or  did  not,  within 
twenty-four  hours  after  being  conunitted  on  the  charge,  enter 
into  a  recognizance  for  his  appearance  at  the  next  court  of  gen- 
eral sessions ;  or  if,  having  entered  into  such  recognizance,  he 
saw  fit  thereafter  to  demand  to  be  tried  by  the  special  sessions. 
The  object  of  these  provisions  was  to  enid^le  the  party,  accused 
of  these  petty  offences,  to  have  a  more  speedy  trial  if  he  desired 
it  But  the  act  of  1855^  made  a  very  material  change;  it  greatly 
enlarged  the  powers  of  courts  of  special  sessions,  by  declaring 
that  it  should  have  exclusive  jurisdiction  of  all  misdemeanors; 
unless  it  should  order  the  complaint  to  be  heard  at  the  general 
sessions,  or  unless  the  accused,  when  arrested  and  brought  before 
the  committing  magistrates,  should  elect  to  have  hb  case  heard 
and  determined  by  the  general  sessions,  and  it  was  made  the 
duty  of  the  magistrate  to  inform  him  of  this  provision;  and 
where  a  party  is  brought  before  the  special  sessions  of  the  city 
of  New  York,  and  enters  into  a  recognizance  for  his  appearance 
at  the  general  sessions,  it  must  be  regarded  as  an  election  by 
him  and  as  a  recognition  by  the  magistrate  of  his  election  to  be 
tried  by  the  general  sessions,  and  the  special  sessions  thereafter 
has  no  jurisdiction  of  the  case,  and  this  is  so  whether  the  accused 
was  informed  or  not  by  the  magistrate  or  the  clerk  of  special 
sessions  that  it  was  his  privilege  to  elect  to  be  tried  at  the  gen- 
eral sessions,  as  required  by  the  statute.' 

In  all  cases  of  misdemeanors  in  the  city  and  county  of  New  York, 
where  the  accused,  upon  being  arrested  and  brought  before  the 
committing  magistrate,  shall  elect  to  have  his  case  heard  and 
determined  by  the  court  of  special  sessions,  agreeably  to  the  pro- 
visions of  the  statute  above  referred  to,  the  affidavit  of  complaint 
shall  be  forthwith  filed  with  the  clerk  of  said  court  to  the  end, 

'  Laws  1855,  p.  613,  ch.  337. 
'  Peo.«.  Doyle,  19  How.,  11. 
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that  the  said  court  may  proceed  to  hear  and  determine  the  same 
accoixling  to  law.  K  the  accused  be  admitted  to  bail  after  elect- 
ing to  be  tried  by  the  court  of  special  sessions,  a  recognizance  shall 
be  taken  for  the  appearance  of  the  accused  at  the  said  court  of 
special  sessions,  which  shall  also  be  filed  with  the  clerk  of  said 
court;  and  if  the  accused  shall  fail  to  appear,  pursuant  to  the  con* 
dition  of  said  recognizance,  the  said  court  shall,  by  an  order 
entered  in  their  minutes,  direct  the  same  to  be  forfeited,  and  the  ' 
clerk  thereof,  shall  return  said  recognizance,  with  a  certified  copy 
of  the  minutes  forfeiting  the  same,  to  the  district  attorney  of  the 
cdty  and  county  of  New  York,  to  the  end  that  the  accused  and 
sureties  may  be  prosecuted  thereon  according  to  law.^ 

The  statute  provides  that  in  hearing  and  determining  any  accu- 
sation, according  to  the  above  mentioned  provisions  of  the  statute, 
the  special  sessions  shall  proceed  in  the  same  manner  as  hereinbe- 
fore mentioned  for  trials  in  courts  of  special  sessions  in  other 
parts  of  the  State,  except  as  to  the  summoning  of  a  jury,  and  upon 
the  conviction  of  the  offender,  shall  sentence  him  to  the  punish- 
ment  prescribed  by  law.'  The  statute  fiirther  provides  for  the 
powers  of  this  court,  by  issuing  warrants  to  enforce  its  judgments 
and  orders,  and  to  bring  accused  persons  before  it  for  trial  or 
judgment,  and  issuing  subpcduas  for  witnesses,  attachments  for 
contempt,  and  other  process  necessary  for  the  proper  conduct  of 
the  court ;  the  process  to  be  tested  in  the  name  of  any  justice  of 
the  court  and  signed  by  the  clerk,  and  the  subpoenas  to  be  served 
by  some  proper  person  under  the  direction  of  the  clerk.^ 

When  poor  witnesses  for  the  people  have  been  conunitted,  die 
court  may  order  the  payment  to  them  of  such  sum  as  may  seem 
reasonable,  not  exceeding  ten  dollars.^ 

In  cases  of  arrest  for  intoxication  or  disorderly  conduct  m  the 
city  of  New  York,  the  police  justices,  in  addition  to  holding  the 
party  to  bail  for  good  behavior,  have  power  to  impose  a  fine  not 
exceeding  ten  dollars,  or  to  commit  to  the  city  prison  not  exceed- 
ing ten  days,  each  day  of  imprisonment  to  be  taken  as  a  liquida- 
tion of  one  dollar  of  the  fine.    The  fines  collected  by  wardens 

>  Laws  1859,  ch.  491,  §  1,  p.  1129. 

•  2  R.  S,,  716,  §  61 ;  Peo.  o.  Riley,  5  Park.,  409 ;  Murphy  ».  Peo.,  2  Cow., 
815. 

•  Id.,  §  2. 

•  Id.,  §  3. 
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of  the  prisons  are  to  be  paid  to  the  clerk  of  the  court,  and  the 
clerks  are  to  return  the  same  monthly  to  the  county  treasurer, 
with  the  names  of  the  persons  paying  the  same  and  the  amounts.^ 

Under  the  former  provisions  of  the  Bevised  Statutes,'  persons 
who  were  tried  and  sentenced  by  a  court  of  special  sessions  in 
the  cily  and  county  of  New  York,  without  having  demanded  a 
trial,  might  appeal  from  such  sentence  to  the  court  of  general 
sessions  of  the  city  and  county  of  New  York.  Such  appeal  was 
to  be  made  at  the  time  sentence  was  pronounced,  and  thereupon 
the  conviction  was  to  be  void.  The  said  court  was  thereupon 
required  to  enter  such  appeal  in  its  minutes,  and  was  to  proceed 
in  the  same  manner  as  if  no  such  trial  had  been  had,  to  take  a 
recognizance  from  the  accused,  with  sufficient  surety,  to  appear 
at  the  general  sessions  of  said  dty  and  county,  or  in  default  of 
giving  such  recognizance,  was  to  commit  him  to  prison,  and  to 
take  the  same  measures  to  insure  the  attendance  of  the  witnesses 
in  behalf  of  the  prosecution  at  the  said  court  of  general  sessions 
as  in  other  cases.^  The  court  of  general  sessions  thereupon  pro- 
ceeded in  every  such  case  by  indictment  and  other  proceedings, 
in  the  same  manner  as  if  no  such  trial  or  conviction  had  been 
had.* 

There  does  not  seem  to  be  any  repeal  of  the  above  provisions 
in  regard  to  the  right  to  appeal  and  proceedings  had  thereon,^ 
and  it  has  been  held  that  the  provisions  of  the  act  of  1859, 
which  gives  certiorari  to  remove  into  the  court  of  sessions  any 
conviction  had  before  any  court  of  special  sessions  or  police 
court,  does  not  apply  to  the  court  of  general  sessions  of  the 
peace  in  the  city  and  county  of  New  York,^  although  the  Court 
of  Appeals  have  since  held  that  that  court  is  but  a  court  of  ses- 
sions for  the  county  of  New  York,  and  that  a  court  of  general 
sessions  of  the  peace,  and  a  court  of  sessions  of  any  county,  are 
one  and  the  same  tribunal.^ 

Where  a  person  arrested  and  brought  before  a  magistrate  in 
the  city  of  New  York  under  a  charge  of  petit  larceny,  presented 

»  2  R.  S.,  715,  §  6.  " 

•  2  R.  S.,  715,  §  52. 

•  Id.,  §§  53,  54. 

•  Id.,  §  55. 

•  Peo.  «.  Riley,  5  Park.,  401. 

'  People  V.  Sessions,  15  Abb.,  59. 
'  Lowenbery  o.  Peo.,  27  N.  Y.,  336. 
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to  a  magistrate  a  writing  signed  by  him,  in  which  he  waived  a 
jury,  and  demanded  to  be  tried  before  a  court  of  special  sessions, 
it  was  held  that  he  waived  thereby  his  right,  when  subsequently 
brought  before  the  court  of  special  sessions,  to  demand  a  jury  and 
to  have  his  case  removed  to  the  general  sessions,  and  also  his 
right  of  appeal  to  the  general  sessions,  under  2  Bevised  Statutes, 
715,  section  52.^ 

Whenever  sentence  shall  be  pronounced  upon  any  person 
convicted  of  any  offence  in  the  said  court  of  special  sessions,  the 
clerk  thereof  shall,  as  soon  as  may  be,  make  out  and  deliver  to 
the  sheriff  of  the  said  city  and  county,  or  his  deputy,  a  transcript 
of  the  entry  of  such  conviction,  in  the  minutes  of  the  said  court, 
and  of  the  sentence  thereupon,  duly  certified  by  the  said  court, 
which  shall  be  sufficient  authority  to  such  sheriff  or '  deputy  to 
execute  such  sentence,  and  he  shall  execute  the  same  accordingly.' 

Transcripts  of  conviction  had  in  the  said  court  shall  not  be 
required  to  be  certified  by  the  magistrate  holdmg  the  said  court, 
but  a  duly  certified  copy  of  any  such  conviction,  made  by  the 
clerk  of  said  court,  shall  be  evidence  in  all  courts  and  places  of 
the  facts  contained  therein.' 

All  fines  imposed  by  the  said  court  shall  be  received  by  the 
clerk  thereof,  who  shall  return  the  same  monthly  under  oath  to 
the  chamberlam  of  the  city.^ 

§  49.  FEES  OF    JUSTICES    IN  CRIMINAL    CASES  AND  OF    OOITBTS  OF 

SPECIAL  SESSIONS. 

The  several  justices  of  the  peace  in  the  State  are  to  be  allowed 
and  receive  the  following  fees,  for  the  services  hereinafter  men- 
tioned in  criminal  cases  :  For  administering  an  oath,  ten  cents;  a 
warrant  (but  no  justice  of  the  peace  shall  be  obliged  to  issue  a  war- 
rant on  any  complaint  for  assault  and  battery,  imless  the  person 
making  such  complamt  and  requiring  such  warrant,  shall  pay  the 
fee  therefor)  twenty-five  cents;  a  bond  or  recognizance,  twenty- 
five  cents;  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents ;  a  commitment  for  want  of  bail,  twenty-five 
cents;  for  an  examination  of  the  accused,  where  such  examination 

'  Peo.  V.  RUej.  5  Park.,  401. 

*  Laws  1830,  ch.  42,  §  6;  2  R.  S.,  715,  §  57;  Laws  1858,  ch.  282,  §  3. 

*  Laws  1858,  ch.  282,  §  5 ;  2 R.  S.,  224,  §§  7,  8 ;  2  R.  S.,  715,  §  59. 

*  Laws  1858,  ch.  282,  §  4. 
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is  required  by  law,  for  each  day  necessarily  spent,  one  dollar;  for 
every  necessary  adjournment  of  the  hearing  or  examination^ 
twenty-five  cents.* 

The  fees  of  courts  of  special  sessions  are  as  follows  :  For  a 
venire,  twenty-five  cents;  for  swearing  a  jury,  twenty-five  cents; 
for  swearing  each  witness  on  the  trial,  ten  cents;  for  a  subpoena, 
including  all  names  inserted  therein,  twenty-five  cents;  for  a  trial 
fee,  one  dollar  per  day  during  the  necessary  and  actual  con- 
tinuance of  the  trial;  for  swearing  constable  to  attend  a  jury 
ten  cents;  for  receiving  and  entering  the  verdict  of  the  jury, 
twenty-five  cents;  for  entering  the  sentence  of  the  court,  twenty- 
five  cents;  for  warrant  of  commitment  on  sentence,  twenty-five 
cents;  for  record  of  conviction  and  filing  the  same,  seventy-five 
cents;  but  all  such  charges,  in  any  one  case,  shall  not  exceed  five 
dollars,'  unless  such  court  continue  more  than  one  day ;  m  such 
case,  the  costs  of  such  additional  day  may  be  added  thereto;  for 
a  return  to  any  writ  of  certiorari,  to  be  paid  by  the  county,  two 
dollars;  for  services,  when  associated  with  another  justice  of  the 
peace  in  cases  of  bastardy,  for  each  day  actually  and  necessarily 
spent,  two  dollars.^ 

'  Law8  1866,  ch.  692,  p.  290,  §  3. 
•  Id.,  §  4. 


OSBTiORABI  TO  SPEOIAL  SKSIONS.  226 


CHAPTER  XL 
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I.- 

n.~WBO  TO  ALLOW  CntnOBA.!!. 
HL-^WSSX  TO  BS  APnJXB  FOB,  AHD  AWIDATXT. 
ly.—- Wbsh  to  BS  OBAMTBD. 

v.— SSEVICB  OF  TMB  WXJT  AND  AFFISATIT  ON  THB  XA0ZBTRATB. 
VI.~RjRinUI  TO  THB  WBZT  AMI)  FILXBCI  OF  PAPBBB. 

Vn.— Bbtpbh  how  oomfhllbb. 

Vin. — SbRVXCB  of  FAPBBS  AHD  If  OnCB  of  ABftUMBHT. 
IX.— DDTT  of  THB  DmBKT  ATTOBBBT. 
X.-~HbABXIV»  oh  THB  BBTUBH  BT  OOVXT  OF  ntnORB. 
XI.— StaTIHO  BZBdlTlOll  OH  CORTICTIOH. 
Xn.— I>UCKAB«ZH»  FBUOHBB. 
Xm.— FZLIHO  THB  BBCOfiRISAHCB. 
XIV.— PBOCBBBIHM  OH  THB  BBC09NIZAHCBb 

XY.— Jddoibht. 

XVI.— PBOOBBDIHM  oh  THB  TVD«IIBHt. 


SECTION  L 


OENEBAL  BBMABKS. 


The  Legislature  of  1857  passed  an  act  entitled  "An  act  defining 
the  powers  and  duties  of  courts  of  special  sessions,  except  in  the 
city  and  county  of  New  York  and  the  city  of  Albany,  and  court 
of  sessions,  and  regulating  appeals  in  criminal  cases."  ^  The  first 
two  sections  of  the  act  defined  the  general  powers  and  duties  of 
the  courts  of  special  sessions,  and  of  their  jurisdiction  to  hear 
charges  for  certain  crimes,  and  the  remaining  twenty-three  sec- 
tions, were  devoted  to  the  regulation  of  appeals  from  convictions 
or  sentences  of  courts  of  special  sessions  or  police  courts.  The 
act  above  mentioned,  by  the  terms  thereof,  repealed  the  former 
provisions  of  the  Bevised  Statutes  in  relation  to  writs  of  certio- 
rari to  courts  of  special  sessions,  and  substituted  the  method  of 
appeal  in  said  act  prescribed,  in  the  place  thereof. 

The  Legislature  of  1859,  (chap.  339,)  passed  an  act  repealing 
all  of  the  act  of  1857,  with  the  exception  of  the  first  two  sections 

^  Session  Laws  1857,  ch.  769. 

C.  P.— 15. 
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thereof  above  mentioned,  and  restoring,  with  some  few  modifica- 
tions, the  practice  as  it  existed  under  the  Bevised  Statutes  prior 
to  the  passage  of  the  act  of  1857^ 

The  act  of  1859  provides  that  tiie  courts  of  sessions  of  the 
seyeral  counties  are  vested  with  the  same  power,  within  their 
respective  counties,  in  relation  to  certiorari  to  courts  of  special 
sessions  and  police  courts,  and  the  proceedings  therebil,  and  all 
matters  growing  out  thereof,  or  subsequent  thereto,  or  connected 
therewith,  as  are  possessed  by  the  Supreme  Court,  under  article 
four  of  title  three  of  chapter  two  of  the  fourth  part  of  the 
Bevised  Statutes.  All  the  provisions  of  said  article  fourth,  except 
as  herein  otherwise  provided,  are  made  applicable  to  such  certio- 
rari hereby  authorized,  and  to  the  aUowanoe  therecrf,  and  to  the 
proceedings  thereon,  and  to  all  matters  growiliig  out  thereof,  or 
subsequent  thereto,  or  connected  tiierewith,  including  recog- 
nizances, judgment  and  sentence;  but  the  writ,  affidavit  and 
return,  in  cases  under  this  act,  shall  be  filed  in  the  office  of  the 
county  clerk,  and  the  notice  required  by  said  aitiole  fourth  to  be 
served  on  the  Attorney  Gleneral  shall  in  such  cases  be  served  on 
the  district  attorney  of  the  county. 

The  principal  distinction  is  the  substitution  of  the  courts  of  ses- 
sions of  the*  several  counties  in  the  place  of  the  Supreme  Court, 
in  the  proceedings  under  the  writ. 

The  provisions  of  the  Bevised  Statutes,  above  referred  to,  are 
not  contained  in  the  Bevisers'  5th  edition.  They  were  omitted 
because  repealed  by  the  act  of  1857.  They  will  be  found  in  the 
second  volume  of  the  fourth  edition,  at  page  902.^ 

It  has  been  held  that  the  act  of  1859  does  not  apply  to  the 
courts  of  general  sessions  of  the  peace  in  the  city  and  county  of 
New  York;*  but  it  was  subsequently  held  that  the  court  of  gene- 
ral sessions  of  the  peace,  and  a  court  of  sessions  in  any  county^ 
are  one  and  the  same  tribunal.^ 

A  method  is  prescribed  by  the  statute  for  a  review  by  appeal 
to  the  court  of  general  sessions  of  a  conviction  had  in  a  court  of 
special  sessions  in  the  city  of  New  York.^ 

»  2  R:  S.,  718,  719. 

•  Peo.«.  Gen.  Sessions,  15  Abb.,  59. 

»  Lowenbury  v,  Peo.,  27  N.  Y.,  336;  26  How.,  202. 

*  Yidettnte. 
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SECTION  IL 

A  'writ  of  oertiorftri  to  remove  into  the  oourt  of  aeasions  of  the 
ooimtf ,  a  oonviotioli  had  before  any  oourt  of  speoial  sefisions  or 
police  court,  may  be  allowed  on  the  application  of  the  party  con* 
victed,  by  any  justice  of  the  Supreme  Cburt,  or  by  any  officer 
authorized  to  perform  the  duties  of  such  justice  in  vacation.' 

Whether  a  certioniri  to  remove  a  conviction  by  the  special 
aessions  into  the  Sdpreme  Courts  for  review  under  2  Bevised 
Statutes  717)  is  to  be  allowed  or  not^  is  in  the  discretion  of  the 
judge  to  whom  the  application  is  made,  and  his  determination 
is  not  reviewable  by  certiorari.^ 

SEcmoN  m. 

WHEK  Tp  BE  APnJED  FOB,  AND  AFElDAVrr. 

The  party  desiring  such  certiorari,  or  some  one  in  his  behalf, 
shall  apply  for  the  same  within  ten  days  ai^r  such  conviction 
shall  have  been  had,  and  shall  make  an  affidavit  specifying  the 
supposed  errors  in  the  proceedings  or  judgment  complained  of.' 

The  affidavit  here  mentioned  is  the  initiatory  step  in  the  pro- 
ceedings, and  should  be  made  within  the  ten  days  limited  by  the 
statute.  It  should  state  the  proceedings  had  and  taken  prior  to 
the  conviction,  and  show  the  supposed  errors  complained  of. 

SECTION  IV. 

WHSN  TO  BE  GRANTED. 

If  the  officer  to  whom  application  for  such  certiorari  shaU  be 
imrir,  ihall  be  satisfied  that  any  error  leduill  have  been  eoauHitted 
in  the  proceedings  or  the  judgment,  he  shall  indorse  upon  thA 
writ  his  allowance  thereof,  and  shall  certify  ihG  affidavit  upon 
which  the  certiorari  was  allowed.    But  where  the  defendant  shall 

'  Laws  1859,  ch.  339,  §  2. 

•  Peo. «.  Moyer,  16  Barb.,  362. 

•  2  R.  S.,  4th  ed.,  p.  902,  §  48^  1  R.  S.,  717,  §  48. 
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have  been  tried  by  a  jury,  no  certiorari  shall  be  allowed,  npon 
the  ground  that  the  verdict  of  sPiich  jnry  was  against  evidence.^ 

The  appellate  court  cannot  pass  upon  the  question  whether 
the  finding  by  the  jury,  before  a  court  of  special  sessions,  was 
against  or  without  evidence;  and  therefore,  though  the  facts  of 
the  case  be  returned,  they  will  not  look  into  them  to  see  whether 
or  not  the  jury  erred.' 

SECTION  V. 

SEKVIGQES  OF  THE  WRIT  AND  AFFIDAVIT  ON  MAGISTBATB. 

The  said  writ  and  original  affidavit  shall  be  delivered  to  the 
magistrate,  before  whom  the  conviction  was  had,  within  ten  days 
after  such  allowance.^ 

SECTION  VL 

BBTUBN  TO  THE  WKIT  AND  FQJNG  OF  FAFEBS. 

The  magistrate  to  whom  the  certiorari  shall  be  directed,  shall 
make  a  special  return  to  all  the  matters  specified  in  the  affidavit 
accompanying  the.  writ,  and  shall  cause  such  writ,  affidavit  and 
return  to  be  filed  in  the  office  of  the  county  clerk  within  twenty 
days  afiter  the  service  of  the  said  writ.^ 

SECTION  vn. 

BETUBN,  HOW  OOBIFELLED. 

The  court  of  sessions  have  the  like  power  to  compel  the  making 
of  such  return,  and  to  reqyire  the  same  to  be  amended  and  per- 
fected, as  the  Supreme  Court  has  in  cases  of  mandamus,^ 

*  2  R.  S.>  4th  ed.,  p.  902;  1  R.  S.,  718>  §  49. 

*  Yaoderwarker  e.  tha  People,  5  Weiid.>  530;  Son  «.  tlie  People,  12  Wead., 
344. 

*  2  R.  8.,  4th  ed.,  p.  903,  §  50. 

«  2  R.  S.,  4th  ed.,  p.  903,  §  51,  as  amended  by  the  act  of  1859. 

*  Idem,  §  52,  as  amended  by  act  of  1859. 
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SECTION  vm. 

SERVIOB  OF  F^FEBS  AND  NOTIGE  OF  ABQITUENT. 

A  certified  copy  of  eveiy  certiorari  to  remove  into  the  Supreme 
Court  a  conviction  had  before  a  court  of  special  sessions,  together 
with  a  certified  copy  of  the  affidavit  upon  which  the  writ  is 
allowed,  and  of  the  return  thereto,  shall  be  served  by  the  party 
prosecuting  the  writ,  upon  the  district  attorney  of  the  county  in 
which  the  conviction  to  be  reviewed  was  had,  with  at  least  four 
days'  notice  of  the  argument  thereof.^ 


SECTION 
dutt  of  the  Dismicrr  attobmet. 

It  shall  be  the  duty  of  the  district  attorney  to  attend  to  the 
argument  of  the  same,  and  perform  such  duties  in  relation  thereto 
as  have  heretofore  been  performed  by  the  Attorney  General.' 

On  certiorari  to  the  special  sessions,  the  return  of  the  justice 
brings  in  review  their  proceedings  as  a  court,  and  not  the  previous 
proceedings  of  the  justice  who  issued  the  warrant,  and  a  convic- 
tion cannot  be  reversed  for  his  error  in  not  examining  the  plain- 
tiff and  defendant^ 

SECTION  X. 

HBABHrO  ON  THE  BETDBN.  BT  00X7BT  OF  SESSIONS. 

It  shall  not  be  necessary  for  the  party  convicted  to  appear  in 
the  court  of  sessions  upon  the  prosecution  of  such  certiorari,  nor 
shall  any  assignment  of  errors  or  joinder  in  error  be  necessary; 
but  the  court  of  sessions  shall  proceed  to  hear  the  parties  and 
give  judgment  on  the  return  to  such  writ.^ 

*  2  R.  8.,  4th  ed.,  p.  908,  $  58. 

*  II,  §  63. 

*  Yaadewerker  «.  Peo.,  5  Wend.,  530;  Son  «.  Peo.»  12  Wend.,  344. 

*  2  R.  S.,4thed.,  p.  903,  §  54^  as  amended. 
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SECTION  XL 
flTAznio  jfijuBcimow  cm  ooanncraoor. 


If,  9t  the  time  of  hU  oomiotiQii,  any  defandmit  aball  notify  the 
magistrate  before  whom  the  same  shall  haye  been  had,  that  he 
intends  to  remore  such  conviction  by  writ  of  certiorari^  and  shall 
offor  to  become  bound  in  a  recognizance,  with  satiafiietory  sure* 
ties,  to  appear  at  the  next  court  of  sessions  to  be  held  in  the  same 
county,  and  to  abide  the  judgment  or  order  of  that  court  in  the 
premises;  it  shall  be  the  duty  of  such  magistrate  to  take  such 
recognizance,  and  thereupon  to  suspend  the  execution  of  any 
sentence  upon  such  conyiction«  But  such  sentence  shall  be  pro- 
nounced and  entered  in  the  minutes  of  the  proceedings.^ 

A  court  of  special  sessions,  before  whom  a  conviction  is  had, 
may  proceed  and  cause  their  judgment  to  be  executed  notwith- 
standing notice  of  an  intention  to  remove  the  conviction  and  the 
entering  into  a  recognisance  by  the  defendant  if  ft  certiorari  la 
not  sued  out* 

SECTION  xn. 

If  the  party  convicted  shall  have  been  committed  to  prison  in 
pursuance  of  his  sentence,  upon  becoming  bound  with  a  condition, 
as  provided  in  the  last  section,  with  such  sureties  as  shall  be 
approved  by  the  officer  allowiog  the  writ  of  certiorari,  he  shall 
be  entitled  to  be  discharged  from  such  imprisonment,  and  the 
certificate  of  such  officer,  stating  the  facts  and  ordering  the  jailor 
to  discharge  such  prisoner,  shall  be  a  sufficient  warrant  for  his 
discharge." 

SECTION  xai 

TUJSQ  THE  BEOOGNIZANOB. 

The  magistrate  or  officer  by  whom  any  recognizance,  under 
either  of  the  two  last  sections  shall  be  taken,  shall  immediately 
cause  the  same  to  be  filed  with  the  clerk  of  the  county.^ 

^  2  B.  S.,  4th  ed.»  p.  903»  §  55. 

*  People  e.  Yates  General  Sessions,  5  Wendell,  110. 

*  2  R.  S.,  4th  ed.,  p.  903,  §  56.  «  Idem,  §  57. 
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SEcrnoN  XEV. 

FBOOEEDINGS  ON  THE  BEOOQKIZANCIL 

The  court  of  sesaions,  in  which  the  party  so  convicted  and 
recognized  shall  be  bound  to  appear,  shall  have  the  power  to 
continue  such  recognizance,  or  to  require  a  new  recognizance 
with  further  or  other  sureties,  until  the  decision  of  the  court  of 
sessions  shall  be  had  in  the  premises,  and  in  default  of  comply- 
ing with  any  such  requisition,  the  said  court  of  sessions  may 
commit  the  part^  so  committed  to  close  custody.^ 

SEOnON  XV. 

If  the  conviction  be  reversed,  and  the  defendant  be  in  prison 
by  virtue  thereof,  tl^e  court  of  sessions  shall  issue  a  writ  of 
superseedeas  for  his  discharge-  Under  the  ^vised  Statutes,  prior 
to  the  amendment  thereof  by  the  act  of  1859,  where  the  defend- 
ant was  let  to  bail  as  above  provided,  the  judgment  of  the 
supreme  court,  whether  the  conviction  was  reversed  or  affirmed, 
'  was  remitted  to  the  court  of  sessions  of  the  proper  county,  to  be 
by  that  court  carried  into  effect;  but,  as  the  court  of  sessions  by 
the  act  of  1859  was  substituted  for  the  supreme  court  in  these 
proceedings,  the  practice  of  a  remittitur  is  abrogated.'  In  Pul- 
ling V.  The  People,  8  Barb.,  389,  the  court  said:  "  Upon  a  pro- 
ceeding of  this  nature,  any  error  in  the  proceedings  or  judgment, 
whether  in  the  record,  or  in  receiving  or  rejecting  evidence 
or  the  like,  may  doubtless  be  examined  by  this  (supreme) 
court.  They  are  probably  restricted  from  reversing  the  convic- 
tion,  on  the  ground  that  the  verdict  is  against  the  weight  of 
evidence.  But  any  other  errors  ia  the  proceedings  and  judg- 
ment, which  appear  on  the  face  of  the  return,  can  surely  be 
examined  by  this  (supreme)  court  It  would  be  an  idle  cere- 
mony to  require  a  return  of  all  the  proceedings  before  the 
justice,  if  this  court  must  shut  its  eyes  to  everything  but  the 
technical  record. '' 

'  2  R.  S.»  4th  ed.,  p.  903,  §  58,  as  vnended  by  aot  of  1^59. 
■  Id.,  §  59. 
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After  a  trial  by  jury  the  court  cannot  on  certiorari  reverse  it, 
as  against  the  weight  of  evidence/  and  it  cannot  be  reversed  on 
the  merits  on  certiorari* 


SECTION  XVL 

FBOOEBDINGS  UPON  THE  JUDGMENT. 

If  the  conviction  be  reversed  the  court  of  sessions  shall  dis- 
charge the  defendant;  if  the  conviction  be  affirmed,  and  the 
defendant  shall  have  been  sentenced  by  the  court  of  speciaLses- 
sions,  such  court  of  sessions  shall  order  that  such  sentence  be 
executed;  and  if  the  defendant  shall  have  been  let  out  of  prison, 
as  above  provided,  he  shall  be  remanded  to  such  prison  for  the 
remainder  of  the  term  for  which  he  was  sentenced. 

If  the  conviction  be  affirmed,  and  the  defendant  shall  not  have 
been  sentenced,  the  court  of  sessions  shall  proceed  to  sentence 
the  defendant  upon  such  conviction,  m  the  same  manner  and  with 
the  like  effect  as  if  such  conviction  had  been  had  in  the  court  of 
sessions.' 

SECTION  xvn. 

QU.ASHING  THE  OEEIIORABL 

If  it  shall  appear  to  the  court  of  sessions  that  the  person,  pros- 
ecuting such  certiorari,  has  unreasonably  delayed  to  notice  or 
bring  on  for  argument  the  return  to  such  writ,  such  court  may 
enter  a  rule  to  quash  such  certiorari,  and  such  court  shall  proceed 
thereon  in  the  same  manner  as  if  the  judgment  of  the  court  of 
special  sessions  had  been  affirmed  in  the  court  of  sessions.^ 

*  2  R.  8.,  4th  ed.,  p.  903,  §  59. 

*  ThomM  V.  Peo.,  9  Wend.,  480. 

*  2  R.  S.,  p.  903,  §§  eO,  61. 

*  2R.  S.,  4th  ed.,  p.  904,  $  62,  as  amended  by  the  aet  of  1859. 
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CHAPTER  XII. 

OP  THE  PBAOnOS  AND  PR00BBDIKG8  IN  COUBTS  OP  OTBB  AND  TBBMINBB 
AND  COUBTS  OP  8BSSI0N8  UPON  THB  BINDING,  PBBSBNTMBNT  AND  TBIAL 
OP  INDICTMENTS. 

In  treating  of  the  proceedings  taken  for  the  arrest  and  punish- 
ment  of  offenders  against  the  criminal  law  in  the  foregoing  pages, 
we  have  seen  that  in  certain  cases  the  accused  passed  from  the 
jurisdiction  of  the  magistrate  who  issued  the  warrant  upon  which 
the  defendant  was  arrested.  This  loss  of  jurisdiction  by  the 
magistrate  was  caused  either  by  the  commitment  of  the  accused 
person  to  the  common  jail  of  the  coimty,  or  else  he  was  let  to 
bail,  to  appear  at  the  next  court  having  cognizance  of  the  offence; 
and  in  either  of  these  cases,  as  well  as  incases  where  no  previous 
action  has  been  taken  against  the  accused  person,  if  it  be  deemed 
desirable  to  proceed  further  with  the  prosecution,  the  course  to  be 
pursued  is,  by  indicting  the  accused.  An  indictment  is  a  written 
accusation  of  one  or  more  persons  of  a  felony  or  nusdemeanor,  pre- 
ferred to  and  presented  upon  oath  of  a  grand  jury.^  It  is  not  our 
purpose  at  present  to  treat  of  the  form  and  requirement  of  the 
indictment;  that  subject  will  be  found  discussed  in  another 
place;  but  it  is  our  design  in  this  chapter  to  take  into  considera- 
tion the  practice  and  various  proceedings  had  in  the  courts  of 
oyer  and  terminer  and  of  sessions  upon  the  preferring,  present- 
ment and  trial  of  an  indictment;  and  the  rules  here  laid  down  will, 
in  the  main,  be  found  applicable  to  the  other  courts  in  the  State  in 
which  indictments  may  be  found  and  tried.  The  principal  differ- 
ence being  special  enactments  of  the  Legislature,  which  are  made 
applicable  in  some  instances  to  courts  of  a  local  jurisdiction* 
These  distinctions  will  be  found  mentioned  in  the  chapter  entitledi 
"  Of  the  several  criminal  courts  of  the  State,  and  their  jurisdic- 
tion."* 

In  examining  the  subjects  spoken  of  in  this  chapter,  they  will 
be  found  arranged  in  the  following  order: 

Section  one.  Of  the  proceedings  from  the  organization  of  the 
court  down  to  the  finding  and  presentment  of  the  indictment. 


>  4  Blac.  Com.,  302.  *  *  Ante,  page  29. 
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Section  two.  Of  the  prooeedings  from  the  presentment  of  the 
indictment  down  to  the  trial. 

Section  three.  Of  the  proceedings  from  and  including  the  trial 
down  to  and  including  the  yerdict. 

Section  four.  Of  the  sentence  and  punishment. 

Section  Jive.  Of  subsequent  miscellaneous  probeedii^pa. 


SECTION  L 

OF  THB  PBOCBBBIKGS  VBOX  THB  OUaAlOZATIOK  OF  THB  OOUBT  DOWH  TO 
THB  FDTDnia  AND  PaBSENTMEira  OF  THB  Dn>I0IM]i2rT. 

Soetion   L— Thx  dutbict  Atiuiuim**  psscipt  vor  oovmTs  ov  otbe  avd  imrnvzina. 

n,— PBOCLAMXnoV  BT  CBOBB  OV  THB  OOmX. 
HL— CALXHDAm  OF  PBBSOBl  COOTDBD  Of  lAIL  TO  BB  VUBBUHBD  OOBBXt  OV  OTBB  AH9 

TBBJaXBB  AXD  tSMIOBS. 
lY.— Ov  BMVABBBLDIO  THB  OBABB  JVyT. 

v.— Ov  THB  OBASD  JURY. 
VL— Ov  THB  BBTDBB  ABD  •UMMtfBiBO  OV  THB  OBABD  JUBOBi. 
Vn.— Ov  HBiJUHG  BZCDIBS  BT  THB  GBABD  JVBOBS. 
VIIL— Ov  CHALLBB6BS  TO  THB  6BAKD  JVBOBS. 
IX— Ov  TAUmBB  BOB  THB  OBABD  JBBT. 
X.— ApPOIBTMBBT  OV  ▲  VOBEMAB  TO  THB  OBABB  JVBT. 
XI  — Ov  THB  OATH  TO  THB  GBABB  JVBT. 

Xn.— Thb  jvdob*s  CHABOB. 

XIIL— Ov  THB  •BLBCnOB  OV  A  CLBBK  TO  THB  OBABV  JVBT. 
XIV.— Ov  THB  PBOCBBPIBM  HAD  BBVOBB  THB  OBABB  JVBT. 

XV.— Ov  THB  TDfB  WITHIB  WHICH  THB  IBVICTMBRT  MAT  BB  VOVBB. 
XVL-^^  THB  OOVBTT  IB  WHICH  THB  IBDICTHBRT  B  TO  BB  VOVBB* 
XVU.— PaSlBBIMBBT  OV  THB  XBUCTHBHT. 


§  1.  THB  DISTBICT  ATIOBNET'S  FREGEFT  FOB  DOUBTS  OF  OTBB  AND 

TEBMINEB. 

It  is  the  duty  of  the  district  attorney  of  every  county,  at  least 
twenty  days  before  the  time  appointed  for  the  holding  of  any 
court  of  oyer  and  terminer  and  jail  delivery  in  his  county,  to 
issue  a  precept,  to  be  tested  and  sealed  in  the  same  manner  as 
process  issued  out  of  the  courts  of  oyer  and  terminer  and  jail 
delivery,  and  to  be  directed  to  the  sheriff  of  his  county.^ 

Every  such  precept  shall  mention  the  time  and  place  at  which 
said  court  is  to  be  held,  and  shall  command  the  said  sheriff: 

1.  To  summon  the  several  persons  who  shall  have  been  drawn 
in  his  said  county  to  serve  as  grand  and  petit  jurors  at  the  said 
court,  to  appear  thereat. 

2.  To  bring  before  the  said  court  all  prisoners  then  being  in 

'  2  R.  8.,  a06»  §  22. 
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the  jsil  of  saoh  county,  together  with  all  prooess  and  proceedings 
any  way  coooeming  them,  in  the  hands  of  such  sheri£ 

3.  To  make  proclamation  in  the  manner  prescribed  by  law, 
notifyiBg  aU  p^ns  bound  to  appear  at  the  Jdd  court,  b/reoog! 
nisance  or  otherwise,  to  appear  thereat,  and  requiring  all  justices 
of  the  peace,  coroners,  and  other  ofScers  who  have  taken  any 
recognizance  for  the  appearance  of  any  person  at  such  court,  or 
have  taken  any  inquiirition,  or  the  examination  of  any  prisoner 
or  witness,  to  return  such  recognizances,  inquisitions  and  ezami< 
nations  to  the  said  court  at  the  opening  thereof,  on  the  first  day 
of  its  sitting.* 

The  sheriff  to  whom  any  such  precept  shall  be  directed  and 
delivered,  immediately  on  the  receipt  thereof,  shall  cause  a  pro- 
clamation in  conformity  thereto,,  signed  by  him,  to  be  published 
once  in  each  week  until  the  sitting  of  the  court,  in  one  or  more 
of  the  newspapers  printed  in  the  said  county.  The  expense  of 
such  publication  shall  be  a  county  charge.' 

In  regard  to  courts  of  sessions,  it  is  provided  by  statute  that 
it  shall  not  be  necessary  for  any  precept  to  be  issued  to  the 
sheriff  to  summon  any  grand  jury  for  the  court  of  sessions.^ 

The  general  term  of  the  Supreme  Court,  in  the  Third  Judicial 
district,  have  held  that  it  is  no  good  cause  of  complaint  on  the 
part  of  the  defendant  that  no  precept  was  issued  by  the  district 
attorney  to  the  sheriff;  previous  tp  the  sitting  of  the  oyer  and 
terminer,  and  that  its  omission  is  not  an  irregularity  of  which 
any  body  can  take  advantage,  and  by  one  of  the  judges  it  was 
said  that  no  such  precept  is  now  necessary  for  a  regular  court  of 
oyer  and  terminer,^  while  at  the  Onondaga  general  term,  it  was 
held  that,  to  give  validity  to  proceedings  in  the  oyer  and  terminer, 
it  is  necessary  that  process  for  summoning  the  petit  jury  should 
be  issued,  and  that  it  should  also  be  returned  and  filed  in  the 
office  of  the  clerk  of  the  county,  and  that  the  issuing  of  the  precept 
is  necessary  to  give  validity  to  the  acts  of  the  grand  jury;^  and 
conflicting  dedsions  have  also  been  made  as  to  whether  the  defend- 

'2B.  8^206,  $23. 
f  S  R.  8..  206,  §  24. 

*  2  R.  8.>  724,  §  25. 

*  Peo.  9.  CmnmingB,  2  Park.  843. 

*  McGuire  v,  Peo.»  1  Park.,  148. 
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ant  may,  after  verdict,  on  error,  avail  himself  of  the  objection 
that  no  precept  had  been  iasaed  for  summoning  the  grand  jnry.^ 

6  2.  IBOOLAMAXEON  BT  OBIBB  OF  THE  DOUBT. 

Upon  the  convening  of  the  court  at  the  time  and  place  men- 
tioned for  its  session,  the  first  business  done  is  the  proclamation 
by  the  crieir  of  the  court  The  county  judge  of  each  of  the 
counties  in  this  State  is  authorized  to  appoint,  from  time  to  time 
as  shall  be  necessary,  a  suitable  person  to  discharge  the  duties 
of  crier  of  the  courts  of  record  to  be  held  in  and  for  said  county; 
such  person  to  be  paid  the  same  compensation  as  justices  of  the 
court  of  sessions  are  paid,  and  to  hold  his  office  during  the 
pleasure  of  said  county  judge.* 

The  proclamation  is  made  as  follows: 

"  Hear  ye,  hear  ye,  hear  ye.  All  manner  of  persons  that  have 
any  business  to  do  at  this  circuif  court  and  court  of  oyer  and 
terminer  (or  court  of  sessions),  held  in  and  for  the  county  of 
Bensselaer,  let  them  draw  near  and  give  their  attendance  and 
they  shall  be  heard. 

'*  Sheriff  of  the  county  of  Bensselaer,  return  the  writs  and  pre> 
cepts  to  you  directed,  and  delivered  and  returnable  here  this  day» 
that  the  court  may  proceed  thereon. 

''All  justices  of  the  peace,  coroners,  sheri£b  and  other  officers 
who  have  taken  any  recognizances,  examinations  or  other  mat* 
ters,  return  the  same  to  the  court  here  that  they  may  proceed 
thereon. 

''  Hear  ye,  hear  ye,  hear  ye.  All  manner  of  persons  who  are 
bound  by  recognizances  to  prosecute  or  prefer  any  bill  of  indict- 
ment agamst  any  prisoner  or  other  person  let  them  come  forth 
and  prosecute,  or  they  will  forfeit  their  recognizances." 

§  3.   OALENDAB  OF  FEBSONS  CONFINED  IN  JAIL  TO  BE  FUBNISHED 
COUBTS  OF  OTEB  AND  TEBMINEB  AND  OF  SESSIONS. 

It  is  the  duty  of  the  keeper  of  every  county  prison  or  common 
jail  to  present  to  every  court  of  oyer  and  terminer  and  to  every 
court  of  sessions  held  in  his  county,  at  the  opening  of  such  court, 
a  calendar,  stating: 

1.  The  name  of  every  prisoner  then  detained  in  such  prison. 

*  McGaire  v.  Peo.,  1  Park.,  148;  Peo.  e.  Bobinson,  1  Park.*  235. 

*  UwA  1855,  ch.  5a0. 
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8*  The  timd  when  Buch  prisoner  was  committed,  and  by  virtue 
of  what  process  or  precept;  and, 

3.  The  cause  of  the  detention  of  every  such  person.^ 

It  is  generally  customary  for  the  sheriff  of  the  county  to  fur- 
nish duplicates  of  the  above  mentioned  calender  or  jail  list,  as  it 
is  usually  called;  one  of  which  is  for  the  use  of  the  coiirt,  and  the 
other  for  the  convenience  of  the  district  attorney  and  grand  jury. 
Although  not  required  by  the  statute,  it  is  usual  for  the  sheriff 
to  attach  to  the  duplicate  list  furnished  for  the  grand  jury,  the 
names  of  the  ofScers  making  the  arrest,  in  order  that  they  may 
know  what  officer  has  charge  of  the  case  and  to  whom  to  apply 
for  information  concerning  the  witneases. 

The  common  jail  in  the  several  counties  of  the  State  are 
kept  by  the  sheriffi  of  the  counties  in  which  they  are  respec- 
tively situated,  and  are  used  as  prisons,  for  the  detention 
of  persons  duly  committed,  in  order  to  secure  their  attendance  as 
witnesses  in  any  criminal  case;  for  the  (detention  of  persons 
charged  with  crime  and  committed  for  trial;  for  the  coniSnement 
of  persons  duly  committed  for  any  contempt  or  upon  civil  pro- 
cess, and  for  the  conjBnement  of  persons  sentenced  to  imprison- 
ment therein  upon  conviction  for  any  offence.' 

6  4.  BMPANNELLING  TEOS  GBAND  JUBT. 

After  the  proclamation  made  by  the  clerk,  the  next  business 
usually  transacted  in  courts  of  oyer  and  terminer,  and  courts 
of  sessions  is  the  empannelling  of  the  grand  jury.  This  is  done 
by  the  clerk  calling  the  names  of  the  jurors  separately  from  the 
original  panel  of  the  drawing,  certified  to  by  the  proper  officers, 
and  to  which  has  been  attached  the  return  of  the  sheriff,  showing 
what  jurors  have  been  summoned  to  attend  the  court.  As  the 
names  of  the  jurors  who  have  been  summoned  are  called,  they 
answer  to  their  names,  and  step  forward  and  take  their  places  in 
the  seats  reserved  for  them.  Before  the  calliog  of  the  jurors' 
names  by  the  clerk,  the  following  proclamation  is  made  by  the 
crier  of  the  court: 

"  You  good  men  who  are  here,  returned  to  inquire  for  the 
people  of  the  State  of  New  York,  for  the  body  of  the  county  of 

'  6th  ed.  R.  S.,  vol.  3,  p.  1066»  §  25. 
•  5th  ed.  R.  S.,  vol.  3,  p.  1061,  §  1. 
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Benaaelaer,  answer  to  your  names,  eveTyoneat  the  first  call,  and 
save  your  fines." 

§  5.  OF  TBB  ORAin>  ^UBT. 

Hie  Constitution  of  the  United  States  prorides  that  no  person 
shall  be  held  to  answer  for  a  ci^ital  w  otherwise  inihmous  crimen 
unless  on  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia  in  actual 
service.^  And  in  our  State  Constitution  there  is  a  similar  provi- 
sion, except  in  cases  of  impeachment  and  in  cases  of  militia  when 
in  actual  service,  and  the  land  and  naval  forces  in  time  of  war, 
or  which  the  State  may  keep,  with  the  consent  of  Congress,  in 
time  of  peace,  and  in  cases  of  petit  larceny  under  the  regulation 
of  the  L^islature.'  The  number  of  grand  jurors  sworn  upon 
any  panel,  shall  not  be  mora  than  twenty-three,  and  not  less  than 
sixteen  persons*'  The  grand  jury  itself  is  of  Saxon  origin,  and 
is  found  ascurately  described  as  early  as  the  laws  of  King  Ethel* 
red.^  In  case  it  becomes  desirable  ta  prosecute  a  person  for  the 
commission  of  a  crime  in  a  court  of  record,  it  becomes  necessary 
that  the  preliminary  steps  should  be  taken  by  a  proper  present- 
ment of  the  case  to  a  grand  jury,  and  have  an  indictment  there 
for  presented  by  them  to  the  court,  upon  which  the  accused  is 
arraigned  and  tried,  as  will  be  hereinafter  spoken  of. 

And  as  a  preliminary  action  to  such  presentment  and  indict- 
ment, the  accused  may  be  arrested  at  any  time  upon  a  warrant 
charging  him  with  the  offence.^  And  he  may  have  had  an  exam- 
ination upon  such  arrest,  and  been  discharged,  or  he  may  have 
been  committed  to  jail  to  await  the  action  of  the  grand  jury,  or 
he  may  have  been  let  to  bail  after  such  arrest,  to  awidt  the  action 
of  the  grand  jury,  and  for  his  iq)pearance  at  court  to  answer  any 
indictment  they  may  find  against  him,  or  no  proceediz^  whatever 
may  have  been  instituted  against  him  prior  to  the  summoning 
and  appearance  of  the  witnesses  before  the  grand  jury.  In  all 
of  these  cases  the  grand  jury  have  a  right  to  hear  and  examine 
witnesses  in  relation  to  the  offence  charged  to  have  been  commit- 

*  U.  S.  Const.,  Art.  5. 

■  Const.  N.  Y.,  Art.  1,  §  6. 

•  2  R.  S.,  724,  §  26. 

*  4Blac.  Com.,  302;  Wilk.  L.  L.,  Angl.  Saxon,  117. 

•  Ante. 
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iedt  and  if,  in  their  ojrfiiioii,  the  evidenoe  warrante  it,  to  find  a 
true  bill  of  indiqtment  against  the  guilty  person,  or  if  there  be 
not  soffident  evidenoe,  then  to  ignore  the  bill  and  dismiss  the 
ease  from  further  consideration. 

The  qualifications  of  the  grand  jurors,  and  the  cases  in  which 
persons  are  to  be  dischai^ed  and  excused  from  the  performance  of 
such  jury  duty,  are  the  same  as  those  of  petit  jurors.  They  are  to 
be  such  persons  as  the  supervisors  know  or  hare  good  reason  to 
believe  are  possessed  of  the  qualifications  by  law  required  of 
persons  to  serve  as  jurors  for  the  trial  of  issues  of  fact,  and  are 
of  approved  integrity,  fair  character,  sound  judgment,  and  well 
informed.  This  question  will  be  found  treated  of  in  subsequent 
pages.^    But  it  is  not  necessary  that  they  should  be  f^*eeholders.^ 

§  6.  OF  THS  BETDBN  AtfD  SCmSOBOfQ  OF  THE  GBAIO)  JUBOBS. 

The  manner  of  selecting  and  returning  grand  jurors  is  pointed 
out  by  the  statute.  In  the  city  and  county  of  New  York,  the 
mayor,  recorder  and  aldermen  prepare  a  list  of  persons  to  serve 
as  grand  jurors.*  In  the  county  of  Kings  the  supervisors  of  that 
county  prepare  a  list  of  grand  jurors  from  the  names  of  persons 
qualified  as  jurors,  to  be  provided  by  the  commissioner  of  jurors 
in  that  county,*  and  in  the  other  ooimties  of  the  State  the  super- 
visors of  the  county  prepare  the  list  of  persons  to  serve  as  grand 
jurors  in  their  respective  counties.^  The  names  of  such  persons 
are  placed  upon  ballots  kept  in  a  box  in  the  office  of  the 
county  derk.  The  manner  of  drawing  the  names  of  persons 
w^o  are  to  serve  as  grand  jurors,  and  the  summoning  of  such 
persons  to  att^d  the  courts  for  which  they  are  drawn,  will  be 
found  pointed  out  by  the  provisions  of  the  Bevised  Statutes.^ 

If  any  offance  shall  be  committed  during  the  sitting  of  any 
court  of  oyer  and  terminer  or  court  of  sessions,  after  the  grand 
jury  shall  have  been  discharged,  such  court  may,  in  its  discretion, 
by  an  order  to  be  entered  in  its  minutes,  direct  the  sheriff  to 

»  Tide  post,    a  R.  S.,  722,  §  14;  Id.,  720,  §§  3^. 

■  Peo.  V.  Jewett,  6  Wend.,  388. 

»  2  R.  S.,  720,  §  2. 

«  Laws  1858,  ch.  322,  §  30. 

•  2  R.  8.,  720,  §  1. 

*  Vide  5th  ed.,  R.  S.,  vol.  3,  p.  1012,  et  seq.;  Laws  1847,  ch.  495,  p.  734; 
Laws  1858,  ch.  322,  p.  517. 
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fiummon  another  grand  jury,  and  the  sheriff  shall  accordingly 
forthwith  summon  such  other  jury  frpm  the  inhabitants  of  the 
county  qualified  to  serve  as  petit  jurors,  who  shall  be  returned 
and  sworn,  and  shall  proceed  in  the  same  manner  in  all  respects 
as  provided  by  law  in  respect  to  other  grand  juries.^. 

It  was  held  not  to  be  a  sufficient  reason  for  quashing  an  indict- 
ment, that  the  list  of  persons  from  which  the  grand  jury  which 
found  it  was  drawn,  contained,  as  originally  preferred  by  the 
board  of  supervisors,  the  names  of  only  two  hundred  and  ninety- 
nine  persons,  instead  of  three  hundred,  as  required  by  statute.' 

^  7.  OF  HBAsma  excuses  bt  the  grand  jubobs. 

The  court  then  usually  inquires  if  any  of  the  grand  jurors  have 
'excuses  to  make,  and  proceeds  to  hear  and  determine  upon  the 
validity  of  the  excuses  offered.  The  juror  presenting  himself  to 
offer  an  excuse,  is  first  sworn  by  the  clerk. 

The  following  oath  is  administered  to  the  juror  upon  his  appli- 
cation  for  a  discharge: 

*^You  shall  true  answers  make  to  such  questions  as  shall  be 
put  to  you  touching  your  application  to  be  discharged  from 
attendance  as  a  juror  at  this  court,  so  help  you  God." 

The  court  may  discharge  any  person  from  serving  as  a  grand 
juror  in  the  same  cases  in  which  petit  jurors  may  by  law  be  dis- 
charged.' 

When  any  grand  juror  shall  have  attended  and  perfonned  his 
duty  as  such  at  any  court,  the  ballot  containing  his  name  shall  be 
destroyed,  and  he  shall  not  be  agam  required  to  serve  as  a  grand 
juror  during  the  year  for  which  his  name  was  returned.^ 

And  when  any  person  drawn  as  a  grand  juror  shall  be  dis- 
charged by  the  court  or  excused  frx)m  attending  on  account  of 
any  disqualification,  or  for  any  other  cause  not  being  of  a  tempo- 
rary nature,  the  ballot  containing  his  name  shall  be  destroyed.^ 

^  8.  OF  challenges  to  the  gband  jubobs. 
In  this  State  no  challenge  to  the  array  of  grand  jurors  or  to  any 

'  2  R.  S.,  725,  §§  34,  35. 

•  Peo.  V.  Harriot,  3  Park.,  112. 

*  2  R.  S.,  722,  §  14.    See  post. 

*  2R.S.,  722,  §16. 

•  2  R.  S.,  722,  §  17. 
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person  summoned  to  serve  as  a  grand  juror,  shall  be  allowed  in 
any  other  cases  than  the  following,  viz:  A  person  held  to 
answer  to  any  criminal  charge  may  object  to  the  competency  of 
any  one  summoned  to  serve  as  a  grand  juror  before  he  is  sworn, 
on  the  ground  that  he  is  a  prosecutor  or  complainant  upon  any 
charge  against  such  person,  or  that  he  is  a  witness  on  the  part  of 
the  prosecution,  and  has  been  subpoenaed  or  bound  in  a  recogni- 
zance as  such,  and  if  such  objection  be  established  the  person  so 
fiunmioned  shall  be  set  aside.^ 

§  9.  OF  TALESMEN  FOR  THE  GRAND  JTJE7. 

It  sometimes  happens  that,  from  failure  to  appear  or  by  reason 
of  persons,  who  have  been  summoned  as  grand  jurors,  being 
challenged,  discharged  or  excused,  there  is  not  a  quorum  of 
jurors  present  to  transact  business. 

The  Bevised  Statutes  provide  that  if  at  any  court  of  oyer  and 
terminer  or  court  of  sessions,  there  shall  not  appear  at  least  six- 
teen persons  duly  qualified  to  serve  as  grand  jurors  who  shall 
have  been  summoned  for  that  purpose,  or  if  the  number  of  grand 
jurors  attending  shall  be  reduced  below  sixteen,  by  any  of  them 
being  discharged  or  otherwise,  such  court  may,  by  an  order 
to  be  entered  in  its  minutes,  direct  the  sheriff  of  the  county  to 
sufbmon  the  number  of  persons  necessary  to  complete  the  grand 
jury  for  such  court* 

The  sheriff  shall  summon  such  persons  accordingly,  who  shall 
be  bound  forthwith  to  attend  and  serve,  unless  excused  by  the 
court,  in  the  same  manner  and  subject  to  the  same  penalties  for 
neglect  as  persons  duly  drawn  by  the  county  clerk  and  sununoned 
by  the  sheriff  as  herein  provided.' 

These  talesmen  are  usually  selected  by  the  sheriff  from  per- 
sons in  attendance  at  the  court,  who  possess  the  necessary  quali- 
fications of  jurors. 

§  10.  AFFOINTHBNT  OF  A  FOREMAN  TO  THE  GRAND  JURY. 

From  one  of  the  jurors  sununoned  and  appearing  the  court 
appoints  a  foreman,  and  the  court  also  appoints  a  foreman  in 

'  2  R.  S.,  724,  §§  27,  28 ;  3  Wend.,  313. 

*  2  R.  S.,  723,  §  23. 

•  Id.,  §  24. 

a  P.— 16. 
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evezy  case  where  such  person  so  appcMnted  shall  be  discharged 
or  excused  before  the  grand  jury  are  dismissed.^ 

§  11.  OF  TEDB  OATH  TO  THE  GRAND  JUBT. 

A  quorum  of  jurors  having  been  obtained,  and  one  <^  their 
number  having  been  selected  by  the  court  as  their  for^oian,  the 
clerk  proceeds  to  administer  to  them  the  oath,  in  the  following 

form: 

Oath  of  ForjBman. 

You,  A  B,  as  foreman  of  this  grand  inquest,  shall  diligently 

inquire  and  true  presentment  make,  of  all  such  matters  and  things 

as  shall  be  given  you  in  charge;  the  counsel  for  the  people  of 

this  State,  your  fellows  and  your  own,  you  shall  keep  secret; 

you  shall  present  no  one  from  envy,  hatred  or  malice;  nor  shall 

you  leave  any  one  unpresented  through  fear,  fiivor,  affection,  or 

hope  of  reward;  but  you  shall  present  all  things  truly  as  they 

come  to  your  knowledge,  according  to  your  understanding;  so 

help  you  God 

Oath  of  the  other  members. 

The  same  oath  which  your  foreman  has  taken  on  his  part,  you, 
and  each  of  you,  shall,  well  and  truly  observe  and  keep  on  your 
part,  so  help  you  God 

It  will  be  observed  that  the  foregoing  oath  contains  a  promise 
of  secrecy.  The  Eevised  Statutes  further  provide  that  no 
grand  juror,  constable,  district  attorney,  clerk  or  judge  of  any 
court,  shall  disclose  the  fact  of  any  indictment  having  been  found 
against  any  person  for  a  felony  not  in  actual  confinement,  until 
the  defendant  in  such  indictment  shall  have  been  arrested  there* 
on;  and  every  person  violating  such  provision,  shall  be  deemed 
guilty  of  a  misdemeanor.' 

Grand  jurors  being  sworn  to  secrecy,  what  takes  place  before 
them  cannot  generally  be  disclosed;  besides  the  exception  to  this 
rule  by  the  statute  authorizing  grand  jurors  to  be  examined  in 
prosecutions  for  perjury,  and  to  show  that  a  witness  has  contra- 
dicted on  the  trial  what  he  has  sworn  to  before  the  grand  jury,' 
a  grand  juror  may  be  asked  who  was  the  prosecutor  of  a  certain 
indictment;  but  a  grand  juror  cannot  be  called  upon  to  impeach 

>  2  B.  S.,  724,  $  26. 

*  2  R.  S.,  726,  $  39 

•  2  R.  S.,  724,  §  3X. 
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the  conduot  of  the  grand  jury,  as  for  ezample  to  show  that  an 
indictment  presented  by  them  was  found  without  testimony,  or 
upon  insufficient  testimony,^ 

§  12  THB  JUDOE'S  OOASQl^. 

The  grand  jury  having  been  sworn,  the  presidmg  judge  then 
proceeds  to,  as  it  is  technically  termed,  charge  the  jury.  This 
usually  consists  of  a  brief  rehearsal  of  the  powers  and  duties  of 
grand  jurors,  and  the  method  of  transacting  such  business  as  may 
be  brought  before  them.  The  following  is  an  extract  from  a 
charge  delivered  to  a  grand  jury  by  Becorder  Hoffman,  of  New 
York  city:  , 

''The  splenm  oath  which  you  and  each  of  you  have  just  taken, 
defines  in  clear,  concise  and  forcible  language  your  duties,  and 
the  manner  and  spirit  in  which  you  are  expected  to  perform 
them.  In  your  selection,  due  regard^  has  been  had  to  your 
character  and  position  in  the  community  of  which  you  are  a  part, 
and  to  your  fitness  and  capacity  for  the  labors  and  trusts  which 
the  law  imposes  upon  you.  You  form  an  important  element  in 
the  organization  of  this  court,  for  without  your  action,  no  crimi- 
nal, high  or  low,  can  be  brought  to  trial  and  to  judgment.  You 
stand  between  the  citizen  and  the  State,  sworn  to  do  justice  to 
both,  and  to  see  that  no  injustice  is  done  to  either.  In  the  lan- 
guage of  another,  '  To  you  is  committed  the  preservation  of  the 
peace  of  the  coimtry,  the  care  of  bringing  to  light,  for  examina- 
tion, trial  and  punishment,  all  violence,  outrage,  indecency,  and 
terror — everything  that  may  occasion  danger,  disturbance  or  dis- 
may to  the  citizens.  You  are  watchmen  stationed  by  the  laws  to 
survey  the  conduct  of  your  fellow  citizens,  and  to  inquire  when 
and  by  whom  public  authority  has  been  violated,  or  the  Consti- 
tution and  the  laws  infringed.' 

**You  understand,  gentlemen,  that  it  is  your  province  to 
inquire  concerning  all  crimes  committed  within  the  jurisdiction 
of  this  court,  and  that  no  person  charged  with  the  conunission 
of  a  felony  can  be  brought  to  trial  until  his  case  is  investigated 
by  a  grand  jury." 

Previous  to  the  judge's  charge,  the  crier  of  the  court  makes 
the  following  proclamation:    '*A11  persons  are  strictly  charged 

'  Peo.  V.  Hqlbttt,  4  Den,,  133, 
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and  oammaiided  to  keep  sileiice  whfle  the  court  is  gnring  the 
charge  to  the  grand  jury,  on  pain  of  imprisonment.'' 

By  special  enactment,  it  is  made  the  duty  of  courts  of  justice 
to  charge  the  grand  jury  to  inquire  especially  into  Tiolati9n8  of 
the  statutes  respecting  usury — the  demanding,  charging  or 
receiying  fees  by  public  officers  to  which  they  are  not  entitled 
by  law,  the  election  laws,  the  act  to  suppress  intemperance  and 
to  regulate  the  sale  of  intoxicating  liquors,  the  laws  against  lot- 
teries and  the  unlawful .  selling  of  lottery  tickets,  and,  in  the 
counties  of  Erie,  Albany  and  New  York,  of  the  act  to  preyent 
frauds  in  the  sale  of  tickets  upon  yessels.^ 

In  charging  grand  juries  it  is  also  further  proTided  by  statute 
that  the  court  shall  apprise  them  of  the  provisions  of  the  statute 
aboTc  referred  to,  respecting  the  disclosure  of  the  fact  that  an 
indictment  has  been  found.' 

§  13.  OF  THE  SELECTION  OF  A  OLXBK  TO  THE  GSAND  JUBT. 

The  grand  jury  having  been  sworn  and  charged,  retire,  with 
the  district  attorney,  to  some  convenient  place.  Here  they,  as 
as  it  is  termed,  organize,  by  the  selection  of  a  clerk,  and  proceed 
to  the  transaction  of  business.  The  Bevised  Statutes  provide 
that  every  grand  jury  may  appoint  one  of  their  number  to  be  a 
clerk  thereof,  to  preserve  ipinutes  of  their  proceedings,  and  of 
the  evidence  given  before  them,  which  minutes  shall  be  deliv- 
eted  to  the  district  attorney  of  the  county,  when  so  directed  by 
the  grand  jury.' 

The  district  attorney  or  clerk  generally  first  prepare  a  list  of 
the  jurors,  showing  the  number  of  miles  they  have  respectively 
travelled  as  jurors,  which  list  is  handed  to  the  clerk  of  the  court 
to  compute  their  fees  for  mileage  and  attendance  as  jurors,  for 
the  subsequent  use  of  the  coimty  treasurer  in  paying  them  for 
their  services  after  the  jury  has  been  discharged. 

A  clerk  having  been  appointed,  the  jury  become,  as  it  is 
termed,  organized,  and  are  ready  for  the  transaction  of  any  busi- 
ness that  may  come  before  them.^ 

»  B.  8.,  5th  ed.,  rol.  1,  p.  449,  §  15;  1  R.  S.,  672,  §  48;  Id.,  677,  §  30;  Id., 
773,  §  16;  2  R.  S.,  651,  §  8;  Laws  }860,  ch.  103,  §  8,  p.  177. 

•  2  R.  8.,  726,  §  41, 

•  2  R.  8.,  724,  §  30. 

•  Vide  10  How.,  667. 
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§  14.  OF  THB  FBOOEEDINOS  HAD  BEIOEB  THE  GRAND  JURY. 

The  proceedings  before  the  grand  jury  are  of  an  ea;  parte 
nature.  The  aceilsed  has  no  right  to  be  present,  personally  or 
by  counsel,  and  their  inquiry  is  carried  on  in  secret.  Most  of 
the  provisions  regulating  the  proceedings  had  while  the  Jury  are 
in  session  ate  the  subject  of  statutory  enactment,  and  will  be 
found  mentioned  below. 

In  some  cases  parties  will  present  themselves  voluntarily 
before  the  grand  jury  as  witnesses  concerning  the  commission  of 
crime,  and  in  other  cases,  during  the  session  of  the  grand  jury, 
persons- will  appear  voluntarily  as  complainants,  either  to  the 
foreman  or  to  the  district  attorney,  and  request  that  subpoenas  may 
be  issued  by  the  district  attorney  to  compel  the  attendance  of 
witnesses;  again,  witnesses  may  be  bound  by  recognizance, 
entered  into  before  justices  of  the  peace  and  coroners,  to  appear 
and  give  evidence  before  the  grand  jury.  It  is  the  duty  of  the 
district  attorney,  both  before  and  during  the  session  of  the  grand 
jury,  to  obtain  from  the  office  of  the  coiinty  clerk,  all  recogni- 
zances for  the  appearance  of  witnesses  before  the  grand  jury,  and 
see  that  their  attendance  is  compelled ;  also  all  recognizances 
requiring  prisoners  to  appear  and  answer  to  any  indictment  that 
may  be  found  against  them,  in  order  that  he  may  know  the 
names  of  offenders  and  the  offences  with  Which  they  are  charged, 
and  of  all  persons  who  have  been  arrested  for  indictable  offences 
and  let  to  bail  since  the  last  grand  jury;  and,  in  some  cases,  it  is 
also  advisable  to  correspond  with  the  officers  taking  the  bail, 
both  to  ascertain  the  names  and  residences  of  witnesses  and  the 
seriousness  of  the  offence.  In  cities,  where  many  offenders  are 
arrested  for  indictable  offences,  it  will  be  found  very  convenient 
for  the  magistrate,  9^  the  time  the  prisoner  is  brought  before 
him,  to  fill  up  and  return  to  the  district  attorney  a  blank,  stating 
the  name  of  the  offender,  nature  of  the  offence,  names  and  resi- 
dence of  the  witnesses,  name  of  the  officer  having  the  case  in 
charge,  whether  committed  or  bailed,  and  if  bailed  the  names 
and  residences  of  the  sureties,  with  such  additional  remarks  as 
may  suggest  themselves  to  the  magistrate. 

The  district  attorney  should  also  procure  from  the  county 
clerk  all  inqusitions  filed  by  coroners  and  criminal  examinations 
taken  before  magistrates,  for  the  assistance  of  himself  and  the 
jurors  in  the  examinations  of  cases  before  them.    An  examina- 
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fion  of  the  sheriff's  lists  of  prisonefs  charged  with  crime  and 
confined  in  jail,  will  also  acquaint  the  jurors  with  the  names  and 
nature  of  the  offences  of  those  persons  requiring  their  attention 

The  foreman  of  every  grand  jury,  from  the  time  of  his  appoint- 
ment to  his  discharge,  shall  be  authorized  to  administer  any  oath, 
declaration  or  affirmation,  in  the  manner  prescribed  by  law,  to  any 
witness  who  shall  appear  before  such  grand  jury  for  the  purpose 
of  giving  evidence  in  any  matter  cognizable  by  them.^ 

Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of 
the  district  attorney  of  the  county  to  attend  them,  for  the  pur- 
pose of  examining  witnesses  in  their  presence,  or  of  giving  them 
advice  upon  any  legal  matter,  and  to  issue  subpoenas  and  other 
processes  to  bring  ttp  witnesses.^ 

In  the  absence  of  the  district  attorney  this  is  generally  done 
by  the  foreman,  but  it  is  not  only  the  privilege  but  the  duty  of 
every  grand  juror  to  ask  such  questions  of  the  witnesses  as  will, 
in  his  judgment,  elicit  the  truth  touching  the  matters  before  them. 

The  district  attorney  of  the  county  shall  be  allowed  at  all 
times  to  appear  before  the  grand  jury,  on  his  request,  for  the 
piu^ose  of  giving  information  relative  to  any  matter  cognizable 
by  them,  and  may  be  permitted  to  interrogate  witnesses  before 
them  when  they  shall  deem  it  necessary;  but  no  district  attorney^ 
constable  or  other  person,  except  the  grand  jurors,  shall  be  per- 
mitted to  be  present  during  the  expression  of  their  opinions,  or 
the  giving  of  their  votes  upon  any  matter  before  them.' 

It  is  generally  customary  for  the  district  attorney  to  aljppear 
before  the  grand  jury,  except  during  their  deliberations  after  the 
testimony  is  closed,  and  by  courtesy,  and  for  the  sake  of  dispatch, 
he  generally  conducts  the  examination  of  the  witnesses. 

The  minutes  taken  before  the  grand  jury  are  used  by  the  dis- 
trict attorney  in  drawing  the  indictment,  and  afterwards  to  assist 
hhn  in  conducting  the  examination  of  the  witnesses  upon  the  trial 
of  the  accused. 

The  clerk  should  keep  the  minutes  of  each  case  on  separate 
sheets  of  paper,  by  themselves,  entitled  at  the  top  with  the  name 
of  the  person  against  whom  the  complaint  is  made,  and  the 

'  2  R.  8.,  724,  §  20. 

'  •  2  R.  S.,  724,  S  32. 

•  2  R.  B.,  T26,  §  33. 
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nature  of  the  offence  charged,  and  should  mark  at  the  bottom  of 
the  minates,  "  Bill ''  or  "  No  Bill,''  m  the  case  may  be. 

It  will  be  also  found  advisable  for  the  foreman  to  keep  a  list 
of  his  own  of  the  cases  presented  before  the  jury,  consisting  of 
the  name  of  the  offender,  nature  of  the  offence  charged,  and  the 
iaiot  whether  an  indictment  is  found  or  not,  for  his  own  conyen- 
ience,  as  he  will  be  required  to  indorse  his  name  as  foreman  under 
the  words  "  a  true  bill,"  upon  all  indictments  which  are  found. 
These  are  drawn  by  the  district  attorney,  and  are  not  generally  pre> 
Bemted  to  the  foreman  for  his  signature  until  at  or  near  the  close 
of  the  s^sion,  imless  some  special  reason,  as  the  immediate  arrest 
or  trial  of  the  parfy  requires  that  they  should  be  sooner  presented 
to  the  conrt 

The  proceedings  before  a  grand  jury  are  not  proceedings  before 
a  judicial  body,  within  the  meaning  of  chap.  130,  laws  of  1854, 
and  the  publication  of  such  proceedings  is  not  privileged.^ 

Where  the  testimony  of  witnesses  is  relied  on,  the  grand  jury- 
ought  to  be  satisfied  only  with  such  as  is  good  in  law,  and  suffi- 
dent  to  establish  a  prima  facie  case,  and  they  ought  not  to  find 
an  indictment  unless  the  testimony  against  the  accused  ex  parte 
and  unexplained,  is  sufficient  to  convict.^ 

No  indictment  can  be  foimd  without  the  concurrence  of  at  least 
twelve  grand  jurors,  and  when  so  found,  and  not  otherwise,  the 
foreman  of  the  grand  jury  shall  certify  under  his  hand  that  such 
indictment  is  a  true  bill.' 

In  cases  where  a  person  shall  have  escaped  indictment  on  the 
ground  of  insanity,  it  is  the  duty  of  the  grand  jury  to  certify  the 
iBct  to  thecourti  who  shall  carefully  inquire  and  ascertain  whether 
his  insanity,  in  any  degree,  continues,  and  if  it  does,  order  him 
into  custody,  and  to  be  sent  to  the  asylum.^ 

The  attendance  of  witnesses  before  the  grand  jury  is  enforced 
by  process  of  subposna  and  attachment.  The  subpoena  is  sub- 
scribed by  the  district  attorney,  and  no  seal  is  necessary  to  it. 
When  subscribed  by  the  district  attorney  issuing  the  same,  it  is  as 
valid  and  efiectuat  as  if  the  seal  of  the  court  at  which  any  witness 
named  therein  is  required  to  appear  had  been  affixed  thereto.^ 

'  MeO«be  «.  OanldireU,  18  Abb.,  377. 

•  reo.  e.  Hylv*  %  Park.,  570.  *  2  R.  8.,  726,  §  36. 

•  Mh  ed.  R.  1^.,  Vol.  2,  p.  893,  §  48;  8  0.  &  P.,  195,  post. 

•  2  R.  S.,  729,  5  66. 
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In  no  case  can  a  member  of  !\  grand  jury  be  obliged  or  allo'WBd 
to  testify  or  declare  in  what  manner  he  or  any  other  member 
voted  on  any  question  before  them,  or  what  opinions  were 
expressed  by  any  juror  in  relation  to  any  such  question.^ 

A  grand  jury  has  full  power  to  make  inquiry  and  to  present 
by  indictment  all  persons  charged  with  crime,  whether  such  per- 
sons are  or  are  not  under  arrest,  and  examination  before  any  of  the 
magistrates  of  the  county;  and  where  a  corener's  jury  finds  that  a 
murder  has  been  committed,  and  the  coroner  binds  oyer  the  wit- 
nesses to  appear  at  the  next  criminal  court  at  which  an  indictment 
can  be  found,  it  is  the  duty  of  the  grand  jury  to  proceed  at  once 
to  act  upon  the  case,  without  reference  to  the  facts  whether  the 
accused  is  in  custody,  or  whether  he  is  then  under  examination 
before  the  coroner.' 

The  provisions  of  the  Bevised  Statutes,  relative  to  the  piimary 
examination  of  persons  accused  of  crimes,  do  not  limit  the  right 
of  the  people,  through  their  officers,  to  institute  accusations  before 
the  grand  jury,  and  it  is  no  defence  to  an  indictment  that,  previous 
to  the  complaint  before  the  grand  jury,  there  had  been  no  pre- 
liminary  proceedings  before  the  inagis<xate.» 

Neither  is  it  an  objection  to  an  indictment  that  it  was  found 
while  an  investigation  of  the  charge  was  pending  before  the 
committing  magistrate.^ 

The  practice  of  renewing  a  complaint  before  a  subsequent 
grand  jury  after  a  previous  grand  jury  have  found  an  indictment 
is  not  to  be  countenanced.  The  accuser  and  the  accused  dught, 
as  a  general  rule,  to  abide  by  the  decision  of  the  first  grand 
jury  who  act  upon  the  complaint.  The  court  will  discounte- 
nance the  practice  of  finding  two  or  more  indictments  for  different 
degrees  of  the  same  offence,  or  for  different  offences  founded  on 
the  same  matter.^ 

h  15.   OF  THE  TIME  WITHIN  WHICH  THE  INBIOTMENT  MAT  BE  FOtTND. 

By  the  provisions  of  the  Bevised  Statutes,  indictments  for  mur- 

»  2  R.  S.,  725,  §  31. 

*  Peo.  V,  Hyler,  2  Park.,  566. 

*  French  v.  Peo.,  3  Park.,  114. 

*  Peo.  V.  Horton,  4  Park.,  2^;  Peo.  o.  Strong,  1  Abb.,  N.  S.,  244;  Peo.  v. 

Heffeman,  5  Park.,  393. 

#  • 

*  Peo.  V,  Van  Home,  8  Barb.,  158. 
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der  might  be  found  at  any  time. after  the  death  of  the  person 
killed,  and  in  all  other  cases,  except  those  mentioned  below,  it 
was  provided  that  the  indictments  should  be  found  and  filed  in 
the  proper  court  within  three,  years  after  the  commission  of  the 
offence,  but  the  time  during  which  the  defendant  should  not  have 
been  an  inhabitant  or  usually  resident  within  this  State,  did  not 
constitute  any  part  of  the  said  limitation  of  three  years.^ 

The  exceptions  above  referred  to  are  the  foUoMring:  In  cases 
of  seduction  under  promise  of  marriage,  and  of  abduction  for 
purposes  of  prostitution,  and  also  for  falsely  personating  another, 
and  in  such  assumed  character  marrying  another,  the  indict- 
ment is  to  be  found  within  two  years  after  the  perpetration  of 
the  offence.' 

In  1860  the  Legislature  amended  the  section  of  the  Bevised 
Statutes  above  referred  to,  by  substituting  in  the  place  thereof 
the  following  enactment:  Indictments  for  murder  may  be  found 
at  any  time  after  the  death  of  the  person  killed.  In  all  other 
cases,  indictments  shall  be  found  and  filed  in  the  proper  court 
within  three  years  after  the  commission  of  the  offence,  but  the 
time  during  which  the  defendant  shall  not  have  been  an  inhabi- 
tant of  or  usually  resident  within  the  United  States,  shall  not 
constitute  any  part  of  the  said  limitation  of  three  years.^ 

# 

§  16.  OF  THS  COUNTY  IN  WHICH  THE  INBIGIMENT  IS  TO  BB  FOUND. 

As  a  general  rule,  an  indictment  should  not  be  found  by  the 
grand  jury  unless  the  offence  was  committed  in  the  county  in 
which  they  are  in  session.  There  are,  however,  several  excep- 
tions to  this  general  rule,  which  we  will  proceed  to  mention. 

Thus,  when  an  offence  is  committed  on  the  boundary  of  two 
counties,  or  within  five  hundred  yards  of  such  boundary,  an 
indictment  for  the  same  may  be  found,  and  a  trial  and  conviction 
thereon  may  be  had  in  either  of  such  counties.^ 

Also  when  any  mortal  wound  shall  be  given,  or  any  poison 
shall  be  administered,  or  any  other  means  shall  be  employed  in 
one  county  by  which  a  human  being  shall  be  killed,  who  shall 

*  2  R.  S.,  726,  §  37. 

•  2  R.  8.,  664,  §  26 ;  Id.,  §  27;  Laws  1848,  ch.  105 ;  2  R.  S.,  676,  §  51. 
'  Laws  1860,  ch.  271,  p.  474. 

♦  2  R.  S.,  727,  §  45. 
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die  thereof  in  another  ooonly,  an  indictment  for  isach  offence  may 
be  found  in  the  county  where  such  death  happened,  and  the  same 
proceedings  shall  be  had  thereon  m  all  respects  as  if  the  means 
by  which  such  death  was  produced  had  been  employed  and  used 
in  the  county  where  such  death  happened^ 

An  indictment  against  an  accessory  to  any  felony  may  be  found 
in  the  county  where  the  ofience  of  such  accessory  shall  have  been 
committed,  notwithstanding  the  principal  offence  was  committed 
in  another  county,  and  the  like  proceedings  shall  be  had  thereon 
in  all  respects  as  if  the  principal  offence  had  been  committed  in 
the  same  county.* 

An  accessory  may  be  indicted  and  tried  in»  the  county  where 
the  offence  of  the  accessory  was  committed,  notwithstanding  the 
principal  offence  was  committed  in  another  county;  but  the 
accessory  cannot  be  indicted  and  tried  in  the  county  where  the 
principal  offence  was  committed  unless  his  offence  as  acoessoiy 
was  committed  there.^ 

In  the  cases  where  any  person  shall  be  liable  to  prosecution  as 
the  receiver  of  any  personal  property  that  shall  have  been  felon- 
iously stolen,  taken  or  embezzled,  he  may  be  indicted,  tri^d  and 
convicted  in  any  county  where  he  received  or  had  such  property, 
notwithstanding  the  theft  was  committed  in  another  county^ 

In  cases  of  bigamy  an  indictment  may  be  found  against  any 
person  for  a  second,  third  or  other  marriage  in  the  county  in 
which  such  person  shall  be  apprehended,  and  the  like  proceed- 
ings, trial,  judgment  and  conviction  may  be  had  in  such  county 
as  if  the  offence  had  been  committed  therein.^ 

In  cases  of  bribery  every  person  offending  against  the  provis- 
ions of  the  statute  may  be  indicted^  tried  and  convicted  in  the 
county  in  which  such  offence  shall  be  committed  or  in  an  adjoin- 
ing county.® 

In  cases  of  offenders  against  the  statute  in  relation  to  dueling, 
where  the  offenders  left  the  State  for  the  purpose  of  eluding  the 
provisions  of  the  statute,  they  may  be  indicted  and  brought  to 

»  2  R.  S.,  727,  §  47. 

•  2  R.  S.,  727,  §  48. 

•  Baron  v.  The  Peo.,  1  Park.,  24(y. 

•  2  R.  S.,  726,  §  4a.    Vide  3  Park.  Cr.  R.,  473. 

•  2  R.  S.,  688,  §  10. 

•  2  R.  B.,  683,  §  15. 
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trial  In  any  couQty  of  the  State,  which  shall  be  designatied  by 
the  governor  for  that  purpose,  and  where,  in  his  opinion,  the  evi- 
dence can  be  most  conveniently  obtained  and  produced.^ 

In  cases  of  kidnapping  the  offence  may  be  tried  in  the  county 
in  which  the  same  may  have  been  committed,  or  in  any  county 
through  which  any  person  kidnapped  or  confined  shall  have 
been  taken  while  under  such  confinement.' 

And  indictments  for  selling  blacks  may  be  tried  in  any  county 
in  which .  the  person  of  color  sold,  or  whose  services  shall  be 
transferred,  shall  have  been  taken,  kidnapped  or  inveigled,  or 
through  which  he  shall  have  been  carried  or  brought.^ 

When  any  offence  shall  have  been  committed  within  this  Statci 
on  board  of  any  vessel  navigating  any  river,  lake  or  canal,  or  in 
respect  to  any  portion  of  the  cargo,  or  lading  of  any  such  boat 
or  vessel,  an  indictment  for  the  same  may  be  found  in  any  county 
through  which,  or  any  part  of  which,  such  vessel  shall  be  navi- 
gated in  the  course  of  the  same  voyage  or  trip,  or  in  any  county 
through  which  such  river  or  canal  passes,  or  in  which  such  lake 
is  situated,  or  which  it  borders,  or  in  the  county  where  such  voy. 
age  or  trip  shall  terminate,  or  would  terminate,  if  completed;  and 
such  indictment  may  be  tried,  and  a  conviction  thereon  had, 
in  any  such  county,  in  the  same  manner  and  with  the  like  effect, 
as  in  the  county  where  the  offence  was  committed.^ 

But  an  indictment  cannot  be  found  in  the  county  of  New  York 
for  an  offence  committed  on  board  of  a  steamboat  close  to  the 
Long  Island  shore  in  Suffolk  countyt  upon  a  trip  from  the  city 
of  New  York  to  Norwich  in  the  State  of  Connecticut ;  for  the 
Long  Island  Sound,  except  such  portions  of  it  as  are  within 
fcoicts  terrae,  is  part  of  th^  seas,  and  without  the  jurisdiction  of 
the  State.^ 

The  phrase  "  navigating  a  river,  Ac"  used  in  the  statute  relat- 
ing to  offences  conunitted  on  board  of  vessels,  should  be  used  in 
reference  to  the  understanding  of  persons  engaged  in  the  business 
of  navigation;  accordingly,  where  a  vessel  had  started  on  her 
voyage  and  still  intended  prosecuting  it,  though,  when  the 

*  2  B.  S.,  687,  §  6. 

'  2  B.  8.,  664,  §  31. 
.' 2  R.  S.»  666,  §  35. 
^  2  B.  8.,  727,  §  44  as  amended;  Laws  of  1860,  ch.  431;  p.  750. 

•  Manlj  V,  Peo.,  3  geld.,  295. 
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offence  was  committed  and  for  two  days  previous,  she  wbs  lying  at 
anchor  in  a  river  by  adverse  winds,  it  was  held,  nevertheless,  that 
she  was  navigating  the  river  within  the  meaning  of  the  statute, 
and  if  the  offence  be  committed  while  the  vessel  is  in  a  river, 
prosecuting  her  voyage,  the  case  is  within  the  statute,  even 
though  the  port  of  departure  and  destination  are  both  upon  other 
waters.  The  statute  should  not  be  construed  as  authorizing  any 
unnecessary  departure  from  the  common  law  rule  respecting  the 
venue  in  criminal  cases.^ 

It  has,  therefore,  been  held  where,  at  the  time  of  the  commis- 
sion of  the  offence,  the  vessel  was  navigating  a  river  and  her  port 
of  destination,  which  she  finally  reached,  was  upon  the  ocean  in 
a  county  beyond  the  mouth  of  the  river,  that  no  indictment  lay 
in  such  county,  but  only  in  some  county  through  which  or  a  part 
of  which  the  vessel  passed  while  on  the  river.  In  relation  to 
crimes  on  board  of  vessels  navigating  a  river,  it  may  often  be 
nearly  or  quite  impossible  to  ascertain  in  what  particular  county 
the  offence  was  committed,  and  this  difficulty  might  lead  to  the 
acquittal  of  the  accused,  although  his  guilt  should  be  fully  estab- 
lished, and  this  was  the  mischief  against  which  the  statute  was 
principally  directed."  • 

Also  whenever  any  nuisance  shall  be  erected  or  continued  on 
or  near  the  boundary  lines  of  New  York,  Westchester  and  Queens, 
the  same,  and  the  persons  by  whom  such  nuisance  shall  have  been 
erected  or  continued  may  be  indicted  in  either  county  injuriously 
affected  thereby,  and  thereupon  the  same  proceedings  shall  be 
had  and  taken,  and  the  sentence  of  the  court  may  be  enforced  in 
the  same  manner  as  if  the  said  nuisance  was  situated  within  the 
county  in  which  the  indictment  was  ftftmd.^ 

At  common  law,  larceny,  like  every  other  offence,  must  regu- 
larly be  tried  in  the  same  county  or  jurisdiction  in  which  it  was 
committed;  but  it  should  be  noted  with  respect  to  larceny,  that 
the  offence  is  considered  as  committed  in  every  county  or  juris- 
diction into  which  the  thief  carries  the  goods,  for  the  legal 
possession  of  them  still  remains  in  the  true  owner,  and  every 
moment's  continuance  of  the  trespass  and  felony,  amounts  to  a 
new  caption  and  asportation.^ 

«  Peo.  V.  Hulse,  3  HiU,  309.  •  Id.  •  Laws  1851,  ch.  415,  §  1. 

«  4  Blao.  Com.,  304;  3  lust.,  113;  2  Hale,  163, 1  Hale,  507,  508;  1  Hawk.  P. 
0 .,  ch.  33,  §  52;  2  Ruas.  on  Cr.,  116. 
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Tbe  larceny  nuiy,  however,  in  some  respects,  be  considered  as 
a  new  larceny,  and  as  not  necessarily  including  all  the  qualities 
of  the  origin4.1  larceny;  therefore,  if  the  thing  stolen  is  altered 
in  character  in  the  first  county,  so  as  to  be  no  longer  what  it  Tf as 
when  stolen,  an  indictment  in  the  second  county  must  describe  it 
according  to  its  altered  and  not  according  to  its  original  state. 
Thus,  where  an  indictment  was  preferred  in  H  for  stealing  live 
turkies,  and  it  appeared  that  they  were  stolen  alive  in  C,  killed 
there  and  carried  dead  into  H,  it  was  held  that,  though  the  car- 
rying into  H  constituted  a  larceny  in  that  county,  yet  it  was  a 
new  larceny  there,  and  a  larceny  pf  dead  turkies,  not  of  live 
ones.^ 

Also  an  indictment  in  the  county  of  H  for  stealing  one  brass 
fiiinaoei  is  not  supported  by  evidence  that  the  prisoner  stole  the 
furnace  in  the  county  of  B,  and  there  broke  it  to  pieces  and 
brought  the  pieces  into  the  county  of  H.' 

At  common  law,  if  a  compound  larceny,  as  robbing  the  mail 
be  committed  in  one  county,  and  the  offender  carry  the  property 
into  another,  though  he  might  be  convicted  in  the  latter  county 
of  the  simple  larceny,  he  could  not  there  be  convicted  of  the 
compound  larceny.^ 

But  by  statute  in  this  State,  it  is  provided  that  when  property 
stolen  in  one  coimty  and  brought  into  another,  shall  have  been 
taken  by  burglary  or  robbery,  the  offender  may  be  indicted,  tried 
and  convicted  for  such  burglary  or  robbery  in  the  county  into 
which  such  stolen  property  was  brought,  in  the  same  manner  as 
if  such  burglary  or  robbery  had  been  committed  in  that  county.^ 

Where  property  ia  burglariously  stolen  in  one  county,  and  the 
offender  is  apprehended  and  committed  for  such  offence  to  the 
jail  of  another  county,  if  he  is  indicted  in  the  county  where  the 
property  was  stolen,  the  court  will,  on  the  application  of  the 
district  attorney  of  that  county,  award  a  habeas  corpus  to  bring 
up  the  prisoner  so  that  he  may  be  delivered  to  the'sheriff  of  the 
county  within  which  the  property  was  stolen  and  there  tried.^ 

It  is  also  further  provided  by  statute  that  every  person  who 

*  RusB.  &  R/.,  497. 

■  R.  V.  HoUoway,  1  0.  A  P.,  127- 

*  Rex  o.  Thompson,  HiL  T.,  1795. 

*  2  R.  S.,  727,  §  50;  Haakiiis  v.  Peo.,  16  N.  T.  (2d  Smith).  344. 

*  Peo.  V.  Mason,  9  Wend.,  505. 
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shall  feloniously  steal  the  property  of  another  in  any  other  State 
or  country,  and  shall  bring  the  same  into  this  State,  may  be  con- 
victed and  punished  in  the  same  manner  as  if  such  larceny  had  . 
been  committed  in  this  State;  and  in  erery  such  case,  such  larceny 
may  be  charged  to  have  been  committed  in  any  town  or  city,  into 
or  through  which  such  stolen:  property  shall  have  been  brought.^ 

And  under  this  section  of  the  statute,  it  was  held  that  a  for- 
eigner committing  larceny  abroad  coming  into  this  State,  and^ 
bringing  the  stolen  property  with  him,  might  be  indicted,  con- 
victed and  punished  in  the  same  manner  as  if  the  larceny  had 
been  originally  committed  here.' 

Where  property  is  stolen  in  one  county  and  afterwards  carried 
by  the  thief  into  another  county,  the  prisoner  must  have  the 
property  under  his  control  in  the  second  county  to  render  him 
liable  to  be  indicted  there,  and  it  is  not  enough  that  he  has  the 
mere  possession  of  it,  he  being  in  the  custody  of  the  constable 
who  apprehended  him.' 

Every  person  prosecuted  for  stealing  the  property  of  another 
in  any  other  State  or  territory,  and  bringing  the  same  into  this 
State,  may  plead  a  former  conviction  or  acquittal  for  the  same 
offence  in  another  State  or  country,  and  if  such  plea  be  admitted 
or  established,  it  shall  be  a  bar  to  any  forther  or  other  proceed- 
ings against  such  person  for  the  same  offence,^ 

The  rule  that  where  property  is  stolen  in  one  county  and  is 
carried  by  the  thief  into  another,  he  may  be  convicted  of  larceny 
in  the  latter  county,  applies  as  well  to  property  which  is  made 
the  subject  of  larceny  by  statute  as  to  property  which  is  the  sub- 
ject of  larceny  by  the  common  law.^ 

A  man  may  be  indicted  for  larceny  in  the  county  into  which 
the  goods  are  carried,  although  he  did  not  himself  carry  them 
thither.  Thus,  where  C  and  D  stole  the  goods  in  the  county  of 
S,  and  D  carried  them  into  the  county  of  M,  where  C  subse- 
quently joined  him,  and  concurred  in  securing  them,  it  was  held 
larceny  in  both,* 

'  2RS,,699,  §4. 

*  Peo.  V.  Burke,  11  Wend,,  129. 

*  Rex  V.  Simonds,  R.  &  M.  0.  C.  R.,  408. 

*  2  R.  S.,  698,  §  5, 

*  Com.  V.  Rand,  7  Met.,  475. 

*  R*  V,  Ooimt7,  2  Rubs,  by  Grea.,  118. 
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Id  eases  where  a  libel  has  been  published  in  sny  paper  in  this 
State  againflt  any  person  residing  therein,  the  accused  shall  be 
mdicted  and  the  trial  thereof  had  in  either  the  county  where  the 
paper  was  published  or  in  any  county  where  the  party  libelled 
shall  reside,  and  in  cases  where  a  libel  is  printed  or  published 
against  any  person  not  a  resident  of  the  State,  the  accused  is  to 
be  indicted  and  the  trial  thereof  had  in  the  county  where  the 
libel  was  printed  and  published,  and  in  cases  where  the  paper 
shall  not;  upon  its  face,  purport  to  be  or  have  been  printed  and 
published  in  a  particular  county  of  this  State,  the  accused  may 
be  indicted  and  the  trial  thereof  had  in  any  county  where  the 
paper  has  been  circulated.  But  a  defendant  shall  not  be  indicted 
for  thjd  printing  or  publication  of  a  single  libel  in  more  than  one 
eounty  of  the  State*^ 

Where  threatening  letters  are  written  and  mailed  in  one  county, 
and  directed  to  and  received  by  the  person  to  whom'  they  are 
addressed  in  another  county,  the  indictment  for  sending  such  let- 
ters should  be  found  in  the  latter  county.* 

§  17.  OF  1!!HE  FBBSENTMENT  OF  THE  INDICIHBNT. 

Indictments  found  by  a  grand  jury  shall  be  presented  by  their 
foreman  in  their  presence  to  the  court,  and  shall  there  be  filed 
and  remain  as  public  records;  but  such  as  are  found  against  any 
person  for  a  felony  not  being  in  actual  confinement  shall  not  be 
open  to  the  inspection  of  any  person,  except  the  district  attorney, 
Tintil  the  defendants  therein  respectively  shall  have  been  arrested.' 

It  is  customary  for  the  jury,  at  the  conclusion  of  their  labors, 
to  enter  the  court  in  a  hody,  whereupon  the  clerk  calls  their 
names  to  see  if  a  quorum  are  present;  the  foreman  thereupon 
presents  the  indictments  properly  endorsed  by  Mm  to  the  court. 
The  court  inquires  of  the  foreman  if  the  jury  have  any  further 
business  to  transact;  if  they  have,  they  again  retire  to  transact  it, 
and  if  they  have  concluded  the  business  before  them  they  are 
discharged,  with  the  thanks  of  the  court  The  foreman  of  the 
grand  jury  should  certify  under  his  hand  that  such  indictment  is 
atruebiU.* 

'  2  R.  S.,  731,  §§  80-81-82;  Laws  1852,  ch.  165, 

•  Peo.  e.  Grifan,  2  Barb.,  427. 

•  2  R.  S.,  726,  §  38. 

•  2  R.  S.,  726,  §  36,  ^ 
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ghall  feloniously  steal  the  property  of  another  in  any  other  State 
or  country,  and  shall  bring  the  same  into  this  State,  may  be  con- 
rioted  and  punished  in  the  same  manner  lu  if  such  larceny  had  , 
been  committed  in  this  State;  and  in  erery  such  case,  such  larceny 
may  be  charged  to  have  been  committed  in  any  town  or  city,  into 
or  through  which  such  stolenr  property  shall  have  been  brought.^ 

And  under  this  section  of  the  statute,  it  was  held  that  a  for- 
eigner committing  larceny  abroad  coming  into  this  State,  and. 
bringing  the  stolen  property  with  him,  might  be  indicted,  con- 
victed and  punished  in  the  same  manner  as  if  the  larceny  had 
been  originally  committed  here.' 

Where  property  is  stolen  in  one  county  and  afterwards  carried 
by  the  thief  into  another  county,  the  prisoner  must  have  the 
property  under  his  control  in  the  second  county  to  render  him 
liable  to  be  indicted  there,  and  it  is  not  enough  that  he  has  the 
mere  possession  of  it,  he  being  in  the  custody  of  the  constable 
who  apprehended  him.' 

Every  person  prosecuted  for  stealing  the  property  of  another 
in  any  other  State  or  territory,  and  bringing  the  same  into  this 
State,  may  plead  a  former  conviction  or  acquittal  for  the  same 
offence  in  another  State  or  country,  and  if  such  plea  be  admitted 
or  established,  it  shall  be  a  bar  to  any  further  or  other  proceed- 
ings against  such  person  for  the  same  offence,^ 

The  rule  that  where  property  is  stolen  in  one  county  and  is 
carried  by  the  thief  into  another,  he  may  be  convicted  of  larceny 
in  the  latter  county,  applies  as  well  to  property  which  is  made 
the  subject  of  larceny  by  statute  as  to  property  which  is  the  sub- 
ject of  larceny  by  the  common  law.^ 

A  man  may  be  indicted  for  larceny  in  the  county  into  which 
the  goods  are  carried,  although  he  did  not  himself  carry  them 
thither.  Thus,  where  C  and  D  stole  the  goods  in  the  county  of 
S,  and  D  carried  them  into  the  county  of  M,  where  C  subse- 
quently joined  him,  and  concurred  in  securing  them,  it  was  held 
larceny  in  both,* 

>  2  B  S.,  699,  §  4, 

•  Peo.  V.  Burke,  11  Wend,,  129. 

'  Bex  V.  Simonds,  B.  &  M.  C.  C.  B.,  408. 

*  2  B.  S„  698,  §  5. 

*  Com.  V.  Band,  7  Met.,  475. 

•  B*  V.  County,  2  Buss,  by  Grea.,  118. 
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In  eases  where  a  libel  has  been  published  in  sny  paper  in  this 
State  against  any  person  residing  therein,  the  accused  shall  be 
indicted  and  the  trial  thereof  had  in  either  the  county  where  the 
paper  was  published  or  in  any  county  where  the  party  libelled 
dudl  reside,  and  in  cases  where  a  libel  is  printed  or  published 
against  any  person  not  a  resident  of  the  State,  the  accused  is  to 
be  indicted  and  the  trial  thereof  had  in  the  county  where  the 
libel  was  printed  and  published,  and  in  cases  where  the  paper 
ahall  not;  upon  its  fSoce,  purport  to  be  or  have  been  printed  and 
published  in  a  particular  county  of  this  State,  the  accused  may 
be  indicted  and  the  trial  thereof  had  in  any  county  where  the 
pap^  has  been  circulated.  But  a  defendant  shall  not  be  indicted 
for  the  printing  or  publication  of  a  single  libel  in  more  than  one 
eounty  of  the  State.^ 

Where  threatening  letters  are  written  and  mailed  in  one  county, 
and  directed  to  and  received  by  the  person  to  whom'  they  are 
addressed  in  another  county,  the  indictment  for  sending  such  let- 
ters should  be  found  in  the  latter  county.* 

§  17.  OF  1!!HE  FBBSENTMEKT  OI*  THE  INDIOmBMT. 

Indictments  foimd  by  a  grand  jury  shall  be  presented  by  their 
foreman  in  their  presence  to  the  court,  and  shall  there  be  filed 
and  remain  as  public  records;  but  such  as  are  found  against  any 
person  for  a  felony  not  being  in  actual  confinement  shall  not  be 
open  to  the  inspection  of  any  person,  except  the  district  attorney, 
until  the  defendants  therein  respectively  shall  have  been  arrested.' 

It  is  customary  for  the  jury,  at  the  conclusion  of  their  labors, 
to  enter  the  court  in  a  body,  whereupon  the  clerk  calls  their 
names  to  see  if  a  quorum  are  present;  the  foreman  thereupon 
presents  the  indictments  properly  endorsed  by  him  to  the  court 
The  court  inquires  of  the  foreman  if  the  jury  have  any  further 
business  to  transact;  if  they  have,  they  again  retire  to  transact  it, 
and  if  they  have  concluded  the  business  before  them  they  are 
discharged,  with  the  thanks  of  the  court.  The  foreman  of  the 
grand  jury  should  certify  under  his  hand  that  such  indictment  is 
a  true  bill.* 

'  2  R.  8.,  731,  §§  80-81-82;  Laws  1852,  ch.  165. 

•  Peo.  o.  Griffin,  2  Barb.,  427. 

•  2  R.  S.,  726,  §  38. 

•  2  R.  S.,  726,  §  36,  * 
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shall  feloniously  steal  the  property  of  another  in  any  other  State 
or  country,  and  shall  bring  the  same  into  this  State,  may  be  con- 
victed and  punished  in  the  same  manner  as  if  such  larceny  had  . 
been  committed  in  this  State;  and  in  every  such  case,  such  larceny 
may  be  charged  to  have  been  committed  in  any  town  or  city,  into 
or  through  which  such  stolen  property  shall  have  been  brought.^ 

And  under  this  section  of  the  statute,  it  was  held  that  a  for- 
eigner committing  larceny  abroad  coming  into  this  State,  and 
bringing  the  stolen  property  with  him,  might  be  indicted,  con- 
victed and  punished  in  the  same  manner  as  if  the  larceny  had 
been  originally  committed  here.^ 

Where  property  is  stolen  in  one  oouniy  and  afterwards  carried 
by  the  thief  into  another  county,  the  prisoner  must  have  the 
property  under  his  control  in  the  second  county  to  render  him 
liable  to  be  indicted  there,  and  it  is  not  enough  that  he  has  the 
mere  possession  of  it,  he  being  in  the  custody  of  the  constable 
who  apprehended  him.' 

Every  person  prosecuted  for  stealing  the  property  of  another 
in  any  other  State  or  territory,  and  bringing  the  same  into  this 
State,  may  plead  a  former  conviction  or  acquittal  for  the  same 
offence  in  another  State  or  country,  and  if  such  plea  be  admitted 
or  established,  it  shall  be  a  bar  to  any  fiirther  or  other  proceed- 
ings against  such  person  for  the  same  offence,^ 

The  rule  that  where  property  is  stolen  in  one  county  and  is 
carried  by  the  thief  into  another,  he  may  be  convicted  of  larceny 
in  the  latter  county,  applies  as  well  to  property  which  is  made 
the  subject  of  larceny  by  statute  as  to  property  which  is  the  sub- 
ject of  larceny  by  the  common  law.^ 

A  man  may  be  indicted  for  larceny  in  the  county  into  which 
the  goods  are  carried,  although  he  did  not  himself  carry  them 
thither.  Thus,  where  C  and  D  stole  the  goods  in  the  county  of 
S,  and  D  carried  them  into  the  county  of  M,  where  C  subse- 
quently joined  him,  and  concurred  in  securing  them,  it  was  held 
larceny  in  both/ 

'  2  B  S.,  699,  §  4. 

•  Peo.  V,  Burke,  11  Wend,,  129. 

•  Rex  V.  Simonds,  R.  &  M.  0.  0.  R.,  408. 

•  2  R.  S„  698,  §  6, 

•  Com.  V.  Rand,  7  Met.,  475. 

•  R,  p.  County,  2  Russ.  by  Grea.,  118. 
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In  easeB  where  a  libel  lias  been  published  in  any  paper  in  this 
State  against  any  person  residing  therein,  the  accused  shall  be 
indicted  and  the  trial  thereof  had  in  either  the  county  where  the 
paper  was  published  or  in  any  county  where  the  party  libelled 
shall  reside,  and  in  cases  where  a  libel  is  printed  or  published 
against  any  person  not  a  resident  of  the  State,  the  accused  is  to 
be  indicted  and  the  trial  thereof  had  in  the  county  where  the 
libel  was  printed  and  published,  and  in  cases  where  the  paper 
shall  not;  upon  its  face,  purport  to  be  or  have  been  printed  and 
published  in  a  particular  county  of  this  State,  the  accused  may 
be  indicted  and  the  trial  thereof  had  in  any  county  where  the 
paper  has  been  circulated.  But  a  defendant  shall  not  be  indicted 
for  the  printing  or  publication  of  a  single  libel  in  more  than  one 
county  of  the  State.^ 

Where  threatening  letters  are  written  and  mailed  in  one  county, 
and  directed  to  and  received  by  the  person  to  whom'  they  are 
addressed  in  another  county,  the  indictment  for  sending  such  let- 
ters should  be  found  in  the  latter  county.* 

§  17.  OF  THB  FBBSXarrMEKl!  OF  THE  INDIOTBHEKT. 

Indictments  found  by  a  grand  jury  shall  be  presented  by  their 
foreman  in  their  presence  to  the  court,  and  shall  there  be  filed 
and  remain  as  public  records;  but  such  as  are  found  against  any 
person  for  a  felony  not  being  in  actual  confinement  shall  not  be 
open  to  the  inspection  of  any  person,  except  the  district  attorney, 
until  the  defendants  therein  respectively  shall  have  been  arrested.' 

It  is  customary  for  the  jury,  at  the  conclusion  of  their  labors, 
to  enter  the  court  in  a  body,  whereupon  the  clerk  calls  their 
names  to  see  if  a  quorum  are  present;  the  foreman  thereupon 
presents  the  indictments  properly  endorsed  by  him  to  the  court. 
The  court  inquires  of  the  foreman  if  the  jury  have  any  further 
business  to  transact;  if  they  have,  they  again  retire  to  transact  it, 
and  if  they  have  concluded  the  business  before  them  they  are 
discharged,  with  the  thanks  of  the  court  The  foreman  of  the 
grand  jury  should  certify  under  his  hand  that  such  indictment  is 
a  true  bill.* 

'  2  B.  S.,  731,  §§  80^1-82;  Laws  1852,  ch.  165. 

•  Peo.  V.  Oriffin,  2  Barb.,  427. 

•  2  B.  S.,  72fl,  §  38. 

•  2  B.  S.,  726,  §  36, 
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Under  the  above  provision  of  the  statate  in  regard  to  the 
indictment  not  being  open  to  the  inspection  of  any  person, 
except  the  district  attorney,  where  the  indictment  is  for  a  felony 
and  the  person  against  whom  it  is  found  is  not  in  actual  c(Hifine- 
ment,  it  is  customary  to  present  what  is  called  a  sealed  indict- 
ment; that  is,  the  indictment  is  enclosed  in  an  envelope  and 
sealed  up,  and  after  bemg  marked  as  a  sealed  mdictment,  stating 
the  court  and  term  in  which  it  is  found,  it  is  in  that  manner  pre- 
sented to  the  court.  The  clerk,  in  making  the  entry  of  its  pre- 
sentment upon  the  records  of  the  court,  instead  of  stating  the 
name  of  the  offender  and  character  of  the  offence,  as  is  customary 
in  other  cases,  simply  enters  it  among  the  list  of  other  indict- 
ments as  a  sealed  indictment.  It  is  well  enough  for  the  district 
attorney,  in  all  cases  of  sealed  indictments,  to  number  them  in 
addition  upon  the  outside  of  the  envelope,  by  which  means, 
when  the  person  indicted  has  been  arrested,  he  can  identify  the 
indictment  against  him  without  the  necessity  of  opening  other 
indictments  which  are  also  sealed. 

No  grand  juror,  constable,  district  attorney,  clerk  or  judge  of 
any  court  shall  disclose  the  fact  of  an  indictment  having  been 
found  agaiDst  any  person  for  a  felony  not  in  actual  confinement, 
tmtil  the  defendant  in  such  indictment  shall  have  been  arrested 
thereon,  and  every  person  violating  the  above  provision  shall  be 
deemed  guilty  of  a  misdemeanor.^ 

The  above  provision,  however,  does  not  extend  to  any  district 
attorney,  sheriff  or  other  officer  making  any  such  disclosure  by 
the  issuing  or  in  the  execution  of  any  process  on  such  indictment^ 
or  in  any  other  way,  when  it  shall  become  necessary  in  the  dis- 
charge of  any  official  duty.' 

*  2  R.  S.,  726,  §  39. 

•  2  R.  S.,  726,  §  40. 
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^  SECTION  n.  I 

!br  a  fela    of  thb  pboobebinqb  from  thb  prbsentmbkt  of  the  indictment  down 

Oal  OQii  TO  THE  TRIAL. 

ilea  UBL  section     XVI|^.-^OIIXtlOlll«IfO  OKETAXll  OFFSNCIS  JlVTBA  DfDXCTMXNT  VOUND. 

rolope  £  XIX.— Pxssoirs  HOT  indictsd  to  bb  ducsa-SObd. 

'^  .  XX.^DiaCHAB9BD  AND  ACQITrrrXD  PBUdBBBS  NOT  TO  PAT  VXBS. 

Sntf  StlDl  XXL— BBnrGnvo  thb  pbihonb^  ntoit  tub  coobT  to  tbb  jail. 

XXII  *-0»  THB  BBNCH  WAHBAHT. 

■*'*'™  r  XXIII.— Bbnch  waebam t  how  dulbctbd. 

XXIY.— ABBBST  VPOR  THB  BBRCH  WABttAlff . 

XXV.— Of  thb  abbbst  of  thb  obbbbdart  whbh  hb  has  flbd  feom  tbb  statb. 
XXVI.— CoMPBLLnro  thb  appbabancb  of  cobpobatioiis  whbh  zmdictbb. 
XXVII  —Of  thb  abbaiobiibrt  <^  thb  SBnitDAifT. 
XXVUI.^Pbroohs  impruonbd  on  comricTioir,  mat  bb  abeaiorbj)  aitd  tbibd  fob  ah 

^  jgjf  OFmHCB  COMMITTBD  IH  PBIBOH- 

.  XXIX.— Dbfbndant  bntitlbd  to  copy  of  thb  oiszcTifBirT. 

le  u^  XXX.— ImncTiomTt,  whbit  aitd  how  quaahbo. 

.1^  .  XXXI.— Bf  OTION  to  QXTASH  BT  thb  PBO8BCUT0B. 

*^^  '  XXXII.— MOTIbH  TO  QUASH  BT  THB  DBFBRDAItT. 

I   ]Q^  XXXin.— NOLLB  PBOtBQVI. 

XXXlV.— Of  plbas  bt  thb  phisonbb. 
DQa  ^  XXXV.— Thb  obmbral  usixb. 

^  XXXVI.— Thb  plba  to  thb  jvbudictior. 

^D  XXXVir.— Of  thb  sbmvrhbh  to  thb  utdictmbiit. 

XXXVin.— Of  DBCbUf  atobt  plbas. 
XXXIX.— Of  plbas  ta  bar  of  thb  iitdictmbht. 
XU— Of  tbb  plba  ih  abatbmbbt. 
i^  XU.— Plba  of  aviLTT. 

S  XLIL— Thb  plba  of  H olo  contbrssbb. 

^ggt,  XIJII.— Of  thb  plba  of  pabdon. 

XLIV.— Of  BBPLxcATioirs  to  spbczal  plbas  abd  joxhbbbs  to  dbmubbbbs. 
fj^-  XLV.— Bailibo  thb  dbfbbdab^  aftbb  insictmbbt. 

AJ  U  XLVI.— POWBB  OF  COUBTS  OF  OYBB  ABD  TBBMZBBB  ABD  C0VBT8  OF  SBUn>BS  TO  BAIL 

""  PB1S0BBBS.  • 

XIjVII.— Bt  whom  bail  mat  bb  tasbb  aftbb  thb  adjodbbmbbt  of  thb  ooubt. 
XLVIII.— Ib  sucb  casbs  bbcoobbabcss  to  bb  fxlbd. 
9^  XLIX.— Of  tbb  descbbtiobaby  powbb  to  bail. 

^  y  L.— Of  thb  amovbt  of  bail  bbqitibbd.  ^ 

Lf .— Of  thb  svbbbbdbb  of  thb  pbisobbb  bt  bib  bail. 

0^  LII. — ObNBBAL  BBQiriilTBS  ABD  VALXDITT  OF  BSOOOBIZABCBS. 

Lni.— Rbcoonibabobs,  row  takbb. 

LIV.— OFTBB  LIBIT  OF  BBCOORIZAnCBS  BPOB  BBAL  BSTATB. 

LV.— Rbcoobibarob,  whbh  fobfbxtbd. 

LVI.— ESTBBATIBa  THB  BBCOOBIZABCB. 
LVIL— FOBFBITBD  BB00OBIZABCB8  BOW  BBMITTBD. 
LVin. — SUTTS  OB  BBCOOBtEABOBS. 

LIX.— PoSTPOiOBG  TBB  TBIAL  OB  TBB  DBFBBDABT's  APPUOATIOB. 

LX.— Tbial  postpobbd  bt  bb»lbct  of  PBOSBCVTOB. 

LXI. — ^PBUONBB  WHBir  BBTITLBD  to  BBLBASB  bt  ITBaLSCT  TO  TBT  bim. 

LXII.— Thb  tbial  bbxbo  postpobbd,  witbbssbs  to  bb  bbcoorizbd  to  appbab  at 

TBIAL. 
LXm.— WXTBBMBS  Of  SVCB  OASBS  TO  BB  ATTAOHBO  ABD  FBOnOUTBD  FOB  VAXLDBB 

TO  APPBAB.  ^ 

LXIV.— PbUOBBBS  IB  iAIL  ALLOWBD  TO  OOBVBBSB  WITB  THBIB  OOVBSBL. 
LXV.— PbISONBBS  WBBB  BOT  to  bb  BBMOTBD  bt  BABBAS  OOBPUS  DUBIBO  SBUIOV  OF 

OTBB  ABD  TBBJCIBBB. 

LXVI.— Of  svbpcbbas  fob  witbbssbs  fob  tbb  pboplb.  ^ 

LXVn. — SUBPCBBAS  FOB  TBB  DBFBBDABT,  ABD  BOW  MSITBD.  ^ 

LXVin.— Witbbssbs  ib  a  fobbiob  covbtt. 
LXIX.— Fbbs  BOT  TO  bb  tbbdbbbd  wxtbbss. 

C.  p.— 17.  ♦ 
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fleetioii   LXX.>— Dbobsikddics  of  sdjunbma. 

LXXI.— PUSOimtS  HAT  AlJiO  BS  BBOIWBT  BBFOSB  COUBTI  AS 

LXXII.— FoKxiaii  AMD  room,  wmraans  how  paid. 
LXXIIL— CoMMZMiom  fob  wmnuxs. 
UUUV.—Of  thb  szAimiATioK  OF  wmamuM  oovDnmrnALLi  fob  tbs  ssFBimAirr. 

LXXV.— Of  tkb  bxmotal  o»  DnncnCBn  bbfobb  tbial  fbom  thb  oouht  of 

flBniOm  TO  THB  OOUBT  OF  OTBB  AJTO  TBBMDIBB. 
LXXVL— COMTBHTS  OF  THB  AFPUCAnOH. 

LXXVn.— Whbn  ordbb  to  bb  obabtbd.  * 

LXXVm.— Rbcoobizaiicb  thbbsoh. 

LXXDL— FXLIBO  THB  BBCOGBIZAHCB  ABD  SBUTBBT  OF  THB  OBDXB. 
LXXX.'-OF  thb  BBMOTAL  of  nn>XCTMBBTS  VWOML  THB  OOUBT  OF  OTBB  AHD  TBBMXBBB 
TO  THB  trrBBBB  COVBT,  BBFOBB  TBXAL. 

LXXXI.— Rbcoonizaiicb  dpoh  such  csbtxohahx. 

LXXXIL— WhBR  such  BBCOONIZAirCB  HOT  BBQUIHBD. 
LXXXIII.~PBOCBBDaiOS  AFTBB  BBMOTAL  llfTO  SUPBBMB  OOVBT. 

LXXXIY.^Of  ohahoibo  thb  placb  of  tbial. 
§  18.   CX>HPBOMI8INa  GESTAIN  OFFENCES  AFTBR  INDIGTMENT  FOUND. 

If  an  indictment  shall  be  found  on  any  charge  for  assault  and 
battery  or  other  misdemeanor,  for  which  the  injured  party  shall 
have  a  remedy  by  civil  action,  such  injured  party  may  appear  in 
the  court  where  such  iadictment  is  pending,  and  acknowledge  in 
writing  that  he  has  received  satisfaction  for  the  injury  and  damage 
done  him,  and  such  court  may,  in  its  di^retion,  on  payment  of 
the  costs  incurred,  order  that  no  further  proceedings  be  had  on 
such  indictment,  and  may  discharge  the  defendant  therefrom, 
which  order  shall  operate  as  a  perpetual  stay  of  all  farther  pro- 
ceedings on  such  iadictment.^ 

The  above  provisions  do  not  extend  to  any  indictment  for 
any  assault  and  battery  or  other  misdemeanor,  charged  to  have 
been  committed: 

1.  By  or  upon  any  officer  or  minister  of  justice,  whilst  in  the 
execution  of  the  duties  of  his  office;  or, 

2.  Riotously;  or, 

3.  With  an  intent  to  commit  a  felony.* 

Misdemeanors  ought  not  to  be  compromised  without  the  advice 
and  consent  of  the  district  attorney;^  and  they  cannot  be  so  com- 
promised after  conviction.^ 

§  19.   FEBSONS  NOT  INDICTED  TD  BE  DISGHiSGED. 

Within  twenty-four  hours  after  the  discharge  of  any  grand 

»  2  B.  S.,  730,  §  72. 

•  2  R.  S.,  730,  §  73. 

■  dbmore's  Case,  2  City,  H.  Rec.,  9.  Vide  3,  Id.,  139,  as  to  challenging  to 
fight  a  duel. 

*  Peo.  V.  Bishop,  5  Wend.,  112.  ' 
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jury,  it  shall  be  the  duty  of  such  court  to  cause  every  person 
confined  in  the  county  prison  upon  any  criminal  charge,  who 
shall  not  have  been,  indicted,  to  be  discharged  without  bail, 
unless  satisfactory  cause  shall  be  shown  t6  such  court  for  detain- 
ing such  person  in  custody  or  upon  bail,  as  the  case  may  require, 
until  the  meeting  of  the  next  grand  jury  in  such  county.^ 

In  case  of  the  inability  of  the  district  attorney  to  procure  the 
attendance  of  tritnesses  before  the  grand  jury,  he  should  make 
an  affidavit  of  that  fact  and  of  the  circumstances  of  the  case, 
showing  also  reasonable  ground  for  believing  that  the  witnesses 
could  be  procured  before  or  at  the  next  session  of  the  grand 
jury  to  be  held  in  the  county,  and  apply  to  the  court  immedi- 
ately upon  the  discharge  of  the  grand  jury  for  an  order  detain- 
ing such  person  in  custody  or  upon  bail  until  the  meeting  of  the 
next  grand  jury  in  the  county.  It  would  also  be  well  enough 
to  state  the  leading  facts  in  the  case,  showing  also  probable 
ground  for  believing  that  in  case  of  the  attendance  of  the  wit- 
nesses an  indictment  would  be  found  against  the  prisoner,  and 
idso  that  reasonable  efforts  had  been  made  to  procure  the  attend- 
ance of  such  witnesses  before  the  grand  jury  which  had  been 
discharged. 

In  case  of  the  discharge  of  the  prisoner,  the  following  procla- 
mation is  made  by  the  crier: 

"  Hear  ye,  hear  ye,  hear  ye?  If  any  man  can  show  cause  why 
A  B  should  stand  longer  imprisoned,  let  him  come  forth  and  he 
shall  be  heard,  for  he  stands  upon  his  discharge." 

Ko  cause  being  shown,  the  crier  further  proceeds: 

«  Hear  ye,  hear  ye,  hear  yel  No  cause  being  shown  why  A  B 
should  longer  remain  in  custody  of  the  sheriff  of  the  county  of 
Bensselaer,  he  is  discharged." 

Persons  in  jaU,  or  bound  by  recognizance  to  appear  and 
answer  to  an  indictment  to  be  found,  are  not  of  course  entitled 
to  a  discharge.  Although  no  indictment  be  found,  their  discharge 
rests  in  the  discretion  of  the  court* 

§  20.  DIBGOABQED  AND  AOQUrFfED  FSISONEBS  NOT  TO  PAT  FEES. 

Every  person  discharged  from  prison,  or  from  his  recognizance, 
in  consequence  of  no  indictment  being  found  against  him,  6t  in 

*  5th  ed.  R.  S.,  vol.  3,  p.  1066,  §  26. 

'  Champlain  t>.  Peo.,  2  Com.  (2  N.  T.),  82. 
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oonseqnence  of  his  not  being  bronght  to  trial,  and  eveiy  person 
acquitted  on  trial,  shall  be  discharged  withoat  being  required  to 
pay  any  fees.' 


§  21.  BRIKGINO  THE  FBI8QinE3t  TO  OOUBT  FBOM  ISE  JAIL. 

Whenever  it  shall  be  necessary  for  any  purpose  to  bring  any 
prisoner,  confined  in  a  county  jail,  before  any  court  of  oy^r  and 
terminer,  or  any  court  of  sessions  which  may  be  sitting  in  such 
county,  such  court  may,  by  order,  and  without  issuing  any  writ 
of  habeas  corpua  or  other  process,  direct  such  prisoner  to  be 
brought  before  them  accordingly.* 


§  22.   OF  THE  BENCH  WARRANT. 

The  defendant  hitherto  has  up  to  this  stage  of  the  proceedings 
been  supposed  to  have  been  either  in  custody,  upon  a  warrant 
issued  by  a  committing  magistrate,  and  held  to  await  the  action 
of  the  grand  jury,  or  else  to  have  been  let  to  bail  by  some  offi- 
cer, with  or  without  an  examination,  or  he  may  have  been  at  lib- 
erty, no  proceedings  having  been  taken  against  him  prior  to  the 
presentment  of  his  case  to  the  grand  jury  and  the  subsequent 
finding  of  an  indictment  by  them.  In  the  latter  case,  or  where 
he  has  been  called  in  court  after  the  presentment  and  filing  of  the 
indictment  and  his  bail  has  been  forfeited,  process  is  issued  to 
compel  his  attendance  in  court  for  the  purpose  of  being  arraigned. 
This  process  is  commonly  called  a  bench  warrant,  because  it  waa 
formerly  issued  by  the  judge  who  sat  upon  the  bench,  but  it 
may  now  be  issued  by  the  district  attorney  of  the  county  where 
the  indictment  was  found,  as  well  as  by  the  court  The  follow- 
ing are  the  provisions  of  the  statute  in  relation  thereto: 

A  warrant  for  the  arrest  of  any  defendant  indicted,  may  be 
issued  by  the  court  to  which  such  indictment  shall  be  presented, 
or  by  any  justice  of  the  Supreme  Court,  or  judge  of  the  county 
courts  of  the  county  in  which  such  indictment  shall  be  found, 
either  in  vacation  or  during  the  sitting  of  such  court^ 

A  warrant  for  the  arrest  of  the  defendant  indicted,  may  also 
be  issued  by  the  district  attorney  at  any  time  after  such  indict- 
ment  shall  be  found,  but  such  warrant  shall  not  be  issued  by  any 
other  officers  than  those  above  named.^ 

»  2  R.  S.,  747,  §  46.  •  2  R.  S.,  748,  §46. 

•  2  R.  S.,  728,  §  57.  *  Id.;  Lawa  1847,  ch.  338. 
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§  23.  BENCH  WABBANT,  HOW  DIRECTEa 

By  the  Bevised  Statutes  it  is  provided  that  every  bench  or 
district  attorney's  warrant  may  be  directed  to  the  sheriff  or  con- 
stables of  any  county  in  this  State,  and  when  the  same  shall  be 
served  in  any  county  other  than  that  in  which  the  indictment 
shall  be  found,  the  same  proceedings  shall  be  had  as  on  an 
indorsed  warrant  issued  before  the  indictment,  as  prescribed  in 
title  two,  chapter  two,  article  two,  part  four,  of  the  Bevised 
Statutes.^ 

In  the  capital  police  district,  comprising  portions  of  the  coun- 
ties of  Albany,  Bensselaer  and  Schenectady,  bench  warrants  and 
o«»r  crtai^  prooea,,  ^  to  be  ser.J'by  member  of  «ud 
police  force,  instead  of  by  the  sheriff  and  constables  of  the  county.* 

The  members  of  the  metropolitan  police  in  that  district,  have 
also  the  common  law  and  statutory  powers  of  constables,  except 
for  the  service  of  civil  process,* 

§  24.   ARBEST  UPON  BENCH  WABBANT. 

It  is  the  duly  of  the  officer  holding  the  bench  warrant,  upon 
the  arrest  of  the  prisoner,  to  convey  him  before  the  court  having 
jurisdiction  to  try  the  indictment,  and  if  such  court  be  not  in 
session,  to  leave  him  in  the  custody  of  the  keeper  of  the  common 
jail  of  the  county,  where  such  indictment  was  found.  If  the  war- 
rant is  served  in  any  county,  other  than  that  in  which  the  indict- 
ment was  found,  the  same  proceedings  are  to  be  had  as  on  ai^ 
indorsed  warrant  issued  before  the  indictment.^  Thus,  where  a 
'defendant  was  arrested  in  one  county  under  a/ bench  warrant 
duly  issued  on  an  indictment  in  another  county,  he  cannot  be  let 
to  bail  in  the  former  county;  he  must  first  be  carried  to  the  county 
where  the  warrant  was  issued.^ 

The  proceedings  had  upon  indorsed  warrants  before  the  incBct- 
ment,  will  be  found  spoken  of  in  a  previous  chapter.' 

*  2  R.  S.,  728,  § 58;  Laws  1830,  ch.  320,  §  62.  Vide ant^ 

*  Laws  1865,  ch.  554,  §  41 ;  Laws  1866,  ch.  483. 
■  5th  ed  B.  S.,  toI.  2,  page  1006,  §  8. 

*  2  R.  S.,  728,  §§  67,  58, 

*  Matter  of  Oorsline,  21  How.  Pr.,  85   10  Abb,,  282^  Sichel  v.  Ghapmim,  30 
How.,  202.    Vide  6  HiU,  344. 

*  Vide  ante. 
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It  the  defeochnt  in  the  indictment  be  already  in  prison  upon 
anothffl'  charge,  the  officer  shoold  leave  hia  bench  warrant  with 
the  keeper  of  the  prison,  in  whoee  custody  he  remains.  By  this 
means  it  will  iq>pear  npon  the  calendar  that  he  is  charged  with 
two  oflfences,  and  if  acquitted  on  that  for  which  he  was  first  com- 
mitted, his  discharge  will  be  presented,  and  if  the  offisnce  was 
committed  in  another  county,  he  may  be  sent  thither  to  take  his 
trial' 

And  where  the  prisoner  is  committed  to  the  custody  of  the 
sheriff  of  the  county  where  the  indictment  is  found,  the  bench 
warrant  should  be  left  with  the  sheriff  as  his  authority  for  the 
detention  of  the  prisoner.  The  bench  warrant,  besides  authoriz- 
ing the  arrest  of  the  defendant,  contains  a  clause  requiring  the 
keeper  of  the  common  jail  of  the  county  where  the  indictment 
was  found,  to  receive  the  defendant  into  his  custody,  and  safely 
keep  him  until  discharged  by  law.  The  officer  deliyering  the 
prisoner  and  bench  warrant  to  the  sheriff  or  jailor,  generally 
takes  from  him  a  receipt  for  the  body  of  the  prisoner,  which  is 
commonly  known  as  a  jail  receipt. 

§25.   Ol'THE  ABSI»T  OFTHB  DEiramiUnr  WHE8E  HE  HAS  FLra>  IBOM 

THE  STATE. 

In  case  the  officer  holding  the  bench  warrant  should  learn  that 
the  defendant  has  fled  to  another  State,  the  method  of  obtaining 
his  arrest  is  by  a  requisition  from  the  governor  of  this  State  upon 
the  governor  of  the  State  where  the  prisoner  may  be  foimd. 
For  the  proceedings  in  obtaining  the  requisition  see  the  section 
entitled,  **  Of  fugitives  from  justice,  and  the  obtaining  of  requisi- 
tions for  the  arrest  thereof  upon  the  governors  of  other  States."^ 

§  26.    OF  COMPELLINO  THE  AFPEABANOB   OF  OOBFOBATIOliB   WHEN 

INDICTED. 

Instead  of  arrest  by  a  bench  warrant  it  is  provided  that  when 
an  indictment  shall  be  found  against  any  corporation,  a  sum- 
mons against  the  defendants  may  be  issued  and  served  in  the 
same  manner  as  provided  by  any  statute  in  civil  cases,  and  if 
such  corporation  do  not  appear  according  to  the  summons  a  dia- 
trivgaa  may  be  issued,  and  levied  upontheir  personal  estate  and 


»  1  Chit.  Cr  L.,  p.  66. 
*  Ante  page,  77, 
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chattels  real,  and  the  issues  levied  thereon  may  be  ordered  to  be 
sold,  and  the  money  arising  therefrom  shall  be  detained  until 
such  corporation  appear  and  plead  to  the  indictment,  when  it 
may  be  paid  to  them  after  deducting  such  costs  and  expenses 
incurred  as  shall  be  allowed  by  the  court.^ 

But  if  such  corporation  shall  neglect  to  appear  and  plead  to 
such  indictment  within  two  terms  after  the  return  of  the  distririr 
gas  against  them,  the  court  shall  order  the  money  levied  thereby, 
after  deducting  the  costs  and  expenses  of  the  proceedings,  to  be 
paid  to  the  county  treasurer  for  the«use  of  the  poor  of  such 
coujity.' 

§  27.   OF  THE  AERAIGNMENT  OF  THE  DEFENDANT. 

The  grand  jury  having  presented  the  indictment,  and  the 
prisoner  having  either  been  previously  committed  to  jail  and 
brought  froni  thence 'to  the  court,  or  having  been  ai7*ested  upon 
a  bench  or  district  attorney's  warrant,  or  having  been  at  large 
upon  bail  and  presented  himself  in  court,  is,  as  it  is  technically 
called,  arraigned;  that  is,  according  to  the  old  practice,  the 
indictment  was  read  over  to  him  by  the  clerk  of  the  court,  and 
he  was  asked  whether  he  was  guilty  or  not  guilty  of  the  offence 
charged  against  hinf.'  The  term  arraignment  signifies,  calling 
the  defendant  to  the  bar  of  the  court  to  answer  the  accusation 
contained  in  the  indictment.^ 

In  this  State  it  is  not  usually  the  practice  to  read  over  the 
indictment  to  the  prisoner  by  the  clerk;  he  is  generally  informed 
by  the  district  attorney  in  open  court  that  he  has  been  indicted 
for  a  certain  offence,  naming  it,  and  stating  generally  the  leading 
facts  charged  in  the  indictment  in  relation  to  the  time  and  place, 
where  the  offence  is  alleged  to  have  been  committed,  and  the  cir- 
cumstances attending  the  conunission  of  the  offence  as  stated  in 
the  indictment,  and  is  then  asked  by  the  district  attorney 
whether  he  demands  a  trial  upon  such  indictment. 

Our  statutes  provide  that,  upon  any  defendant  being  arraigned 
upon  an  indictment,  it  shall  not  be  necessary  to  ask  him  how;  he 
shall  be  tried,  and  instead  of  being  required  to  say  whether  he 

>  2  R.  S.,  747,  §  42. 

•  Id.,  §  43. 

•  1  SUrk  Or.  PL,  2d  ed.,  205-207. 

•  2  Hale,  216 ;  4  Blac.  Com.,  322, 


264  CRIMINAL  PRACTICE. 

• 

pleads  guilty  or  not  guilty,  he  shall  be  required  to  say  whether 
he  demands  atrial  upon  such  indictment,  and  he  may  answer  that 
he  does  require  such  trial,  ^nd  for  the  purpose  of  all  further  pro- 
ceedings such  answer  shall  be  deemed  equivalent  to  a  plea  of  not 
guilty.  If  he  refiises  to  plead  or  answer,  and  in  all  cases  where 
he  does  not  confess  the  indictment  to  be  true,  a  plea  of  not 
guilty  shall  be  entered  by  the  court,  and  the  same  proceedings 
in  all  respects  shall  be  had  as  if  he  had  pleaded  not  guilty  to 
such  indictment.^ 

The  object  of  an  arraignment  of  a  defendant  is  to  establish  his 
identity.  It  is  a  valid  arraignment  if  the  defendant  is  put  to  the 
bar  of  the  court  to  answer  and  when  so  brought  holds  up  his 
hand,  and  by  subsequent  acts  admits  his  identity.' 

The  prisoner  having  been  arraigned,  besides  his  general  plea 
of  not  guilty,  either  by  demanding  a  trial  or  by  refusal  to  plead 
or  answer,  paay  likewise  demur  to  the  indictment  or  answer  by 
the  following  pleas,  viz. :  By  a  plea  to  the  jurisdiction;  by  a 
plea  in  ab9.tement  to  the  indictment  for  some  defect  contained  in 
it,  or  by  a  plea  in  bar.  Or  he  may  move  to  quash  the  indict- 
ment, or  to  postpone  the  trial  of  it,  or  may  proceed  to  a  trial 
before  a  petit  jury.  These  various  methods  of  proceeding  upon 
the  part  of  the  prisoner  will  be  taken  up  and  separately  con- 
sidered. 

§  28.   FEBSONS  IMFBISONED  ON  CX>NVIOTION  MAT  BE  AKBMOS^D  AND 
TBIED  FOB  AN  OFFENCOS  CX>MMrrTED  IN  PRISON. 

The  court  in  which  any  indictment  is  pending  against  any  per- 
son imprisoned  on  conviction  of  a  crime  in  any  county  jail  or 
State  prison,  for  an  offence  committed  during  such  imprisonment, 
is  authorized  to  issue  a  writ  of  habeas  corpus  for  the  purpose 
of  bringing  the  individual  so  indicted  before  the  court  for 
arraignment  or  trial  on  such  indictment.' 

So,  also,  the  court  in  which  any  indictment  is  pending  for  a 
felony  against  any  person,  imprisoned  on  conviction  of  a  crime 
in  any  county  jail  or  State  prison,  is  authorized  to  issue  a  habeas 
corpus  for  the  purpose  of  bringing  the  individual  so  indicted 
before  such  court  for  arraignment  or  trial  on  such  indictment,* 

>  2  R.  S„  730,  §  74. 

•  Peo.  V,  Froet,  5  Park.,  52. 

•  R.  S,p  6th  ed.,  vol.  3,  p.  IJOl,  §  180.    ^  Jd.,  181, 
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§  29.  JyEFENDJUNT  ENTITLED  TO  CX)FT  OF  THE  INBIOTMENT. 

At  oommon  law  the  defendant  was  not,  in  cases  of  treason  or 
felony,  entitled  to  a  copy  of  the  indictment.^  Our  Legislature 
have  done  away  with  this  harsh  rule  by  the  following  enactment: 

Every  person  indicted  for  any  offence,  who  shall  have  been 
arrested  upon  process  issued  upon  such  indictment,  or  who  shall ' 
have  duly  entered  into  recognizance  to  appear  and  answer  to 
such  indictment,  shall,  on  demand  and  on  paying  the  fees  allowed 
by  law  therefor,  be  entitled  to  a  copy  of  the  indictment,  and  of 
all  endoraements  thereon.' 

A  ooonjiel  has  no  right  to  demand  a  copy  of  the  mdictment  of 
the  district  attorney.  The  clerk  of  the  court  will  furnish  it,  on 
payment  of  fees.^ 

§  30.    mDlCTMESTB^  WHEN  AND  HOW  QUASHED. 

In  all  cases  where  an  indictment  is  so  defective  that  any  judg- 
ment to  be  given  upon  it  against  the  defendant  would  be  erro- 
neous, the  court,  in  its  discretion,  may  quash  it^ 

The  application  to  quash  the  indictment  may  be  made  to  the 
court  either  by  the  prosecutor  or  the  defendant,  or  any  one  as 
amicus  curicB  may  suggest  the  error  to  the  court,  in  order  that  it 
may  exercise  its  discretion.^ 

It  is  provided  by  statute  that  if  there  be  at  any  time  pending 
against  the  same  defendant  two  indictments  for  the  same  offence, 
or  two  indictments  for  the  same  matter,  although  charged  as  dif- 
ferent offences,  the  indictment  first  found  sh^ll  be  deemed  to  be 
superseded  by  such  second  indictment,  and  shall  be  quashed.^ 

The  mere  finding  of  a  second  indictment  is  not  perse  a  super- 
sedeas to  the  first  indictment.  A  motion  to  quash  must  be  made, 
and  made,  too,  before  the  trial  on  the  first  indictment  has  com- 
menced; at  all  events,  before  the  cause  is  submitted  to  the  Jury; 
and  ordinarily  the  motion  to  quash  must  be  made  previous  to 
plea  pleaded  or  any  evidence  given  in  the  caseJ 

>  2  Hale,  236;  2  Hawk.,  ch.  29,  §  13 ;  4  T.  B.,  692. 

•  2  R.  S.,  728,  §  65. 

»  Peo.  V,  Warner,  1  Whee.  Cr.  Oas.,  140. 

«  2  Hawk.,  ch.  25,  §  146 ;  Peo.  e.  Eckford,  7  Cow.,  535. 

•  Arch.  Cr.  Pr.,  vol.  1,  §  102 ;  Oomb.,  13. 

•  2  R.  S.,  726,  §  42. 

'  Peo.  V.  Barron,  20  Wend.,  108.    See  14  Wend.,  9, 
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After  a  second  indictment  for  the  same  matter  charged  in  the 
first  indictment,  the  defendant  may  waive  his  right  to  have  the 
first  indictment  quashed  by  pleading  guilty  under  it.^ 

A  motion  to  quash  is  addressed  to  the  sound  discretion  of  the 
court,  and  if  refused,  is  not  a  proper  subject  of  exception,  and 
•  the  motion  will  be  granted  where  the  insufficiency  is  clear.* 

Courts  will  not  entertain  a  motion  to  quash  the  indictment  or 
erase  it  firom  the  docket  except  for  defects  appearing  upon  the 
face  of  the  proceedings.^ 

Such  a  motion  should  not  be  allowed  to  prevail  id  a  doubtful 
case,  but  only  where  the  insufficiency  of  the  indictment  is  so  pal- 
'  pable  as  clearly  to  satisfy  the  presidiug  judge  that  a  verdict 
thereon  would  not  authorize  a  judgment  against  the  defendant. 
It  is  due  to  the  State  and  to  the  rights  of  the  citizen,  to  have  the 
facts  inquired  into  by  a  jury,  and  if  the  facts  charged  be  affirmed 
by  their  verdict,  the  defendant  can  have  the  same  advantage  of 
legal  points  upon  a  motion  in  arrest  as  upon  a  motion  to  quash.^ 

And  the  defect  in  general  must  be  very  gross  and  apparent  to 
induce  the  court  to  dismiss  the  indictment  in  this  summary  way, 
instead  of  leaving  the  party  to  the  more  usual  remedies  of  demur- 
ring or  moving  in  arrest  of  judgments. 

When  the  court  in  which  the  uidictment  was  found,  had  no 
jurisdiction,  the  indictment  will  be  quashed.^  So,  also,  where 
the  indictment  charged  an  offence  in  August  in  the  county  of  W, 
and  the  law  creating  the  county  of  W  did  not  pass  until  the 
November  following,  the  iadictment  was  quashed.^ 

Where  the  offences  are  public  in  their  consequences,  and  seri- 
ously affecting  the  rights  and  interests  of  large  classes  of  the 
commimity,  the  courts  have  refushed  to  quash  the  indictmenti 
although  in  some  cases  it  was  said  to  be  defective. 

Thus  the  court  refused  to  quash  an  indictment  against  a  num- 

*  Peo.  V.  Barry,  4  Park.,  657;  10  Abb.,  226. 

'  Gom.e.  Eastman,  1  Gush.,  189;  Vol.  1,  Arch.  Cr.  Pr.,  §  102;.  Peo.  e.  Edc- 
ford,  7  Cow.,  635. 

*  Wickwireo.  The  State,  19  Oonn.,  477;  1  Pa.,  State  R.,  105. 

*  Com.  V,  Eastman,  1  Gush.,  189;  8  Halst.,  299;  4  Teates,  69;  State  e.  Smith, 
1  Murphy,  213. 

*  2  Hawk.  0.,  26,  §  146,  notes;  Gro.  Gar.,  147;  Post.,  104;  1  Blac.  Rep.,  275; 
Dougl..  240,  241, 

*  13  Smed.  &  Marsh,  189. 

*'  SUte  0.  Jones,  3  Halst.,  307. 
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ber  of  persons  for  breaking  and  entering  a  lead  mine,  though  it 
was  defectiye,  because  there  were  large  numbers  of  persons  met 
together  and  the  judges  were  trying  others  in  the  same  county 
for  similar  ofCences.^  So,  also,  the  court  will  refuse  to  quash  an 
indictment  for  a  nuisance  without  a  certificate  that  it  is  removed* 
So,  also,  they  have  refused  to  quash  an  indictment  against  a  par- 
ish for  not  repairing  a  highway  on  an  affidavit  that  the  way  was 
not  in  repair.'  So,  also,  have  they  refused  to  quash  an  indict- 
ment against  overseers  for  not  paying  money  over  to  their  success- 
ors, for  it  was  said  this  was  a  growing  evil,  and  afiecting  the 
interests  of  the  community;  ^  other  cases  are  also  cited. 

Where  offences,  though  private  in  their  nature,  are  public  in 
their  consequences,  in  which  the  courts  have  refused  to  quash  as 
indictments  for  forcible  or  firaudulent  entries,^  for  disturbances 
in  church,'  or  against  a  bankrupt  for  embezzling  his  effects,^  or 
for  enticinir  away  a  servant.^ 

foUows:  The  court  will  not  ordinarily  quash  an  indictment  after 
the  defendants  have  been  arraigned  and  pleaded  not  guilty.  In 
cases  of  indictments  which  charge  the  higher  crimes  or  other 
offences  which  affect  the  public  at  large  as  peijuiy,  forgery,  Aa, 
the  courts  uniformly  refuse  to  quash,  except  where  the  objection 
could  not  be  obviated  or  the  error  corrected  by  a  new  indictment. 
The  court  is  in  no  case  bound  to  quash  an  indictment  ex  debitio 
juHitiaej  but  may  oblige  the  defendant  to  plead  or  demur.^ 

It  is  provided  by  statute  that  no  indictment  shall  be  deemed 
invalid. 

1.  By  reason  of  having  omitted  the  addition  of  the  defendant's 
title,  occupation j  estate  or  degree,  or  by  reason  of  the  mis-state- 
ment of  any  such  matter,  or  of  the  town  or  county  of  his  resi- 
dence, where  the  defendant  shall  not  be  misled  or  prejudiced  by 
such  statement;  or, 

^  1  WUs.,  325;  Oom.  Dig.  Indict.,  1  H.;  Bac.  Abr.  Indict.  K. 

*  4  Burr.,  2116 ;  1  Salk.,  372 ;  €ro.  Oar.  584 ;  2  Ld.  Raym.,  1164 ;  Andr., 
139,  220;  1  Vent.,  370 ;  Bao.  Abr.  Indict.  K. ;  1  Baniard  K.  B.,  45. 

*  2  Chit.  R.,  216. 

*  2  Stia.,  1268;  Bao.  Abr.  Indict.  K.;  Oom.  Dig.  Indict.,  0. 

'  6  Mod.,  96.  •  Oro.  Oar.,  584;  1  Sid.,  54, 

*  1  Leach,  10 ;  3  J.  B.  Moore,  656. 

*  1  Salk,  372;  Oom.  Dig.  Indict.,  H;  see  alao  6  Mod.,  42;  3  Bur,  1841. 

*  Peo.  o.  Walters,  5  Park.,  661.    Vide  Peo.  «.  Strong,  }  Abb.  Pr.,N.  S.,  244. 
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2.  By  the  omission  of  the  words,  ^'  With  force  and  arms,"  or 
any  words  of  similar  import;  or, 

3.  By  reason  of  omitting  to  charge  any  o£knce  to  have  been 
committed  contrary  to  any  statute,  or  contrary  to  several  statutes, 
notwithstanding  such  offence  may  have  been  cieated,  or  the 
punishment  thereof,  may  have  been  declared  by  any  statute;  or, 

4.  By  reason  of  any  other  defect  or  imperfection  in  matters  of 
form  which  shall  not  tend  to  the  prejudice  of  the  defendant.^ 


§  31.   MOnON  TO  QUASH  BT  THE  FBOSEOUTDS. 

When  the  application  is  made  by  the  prosecutor  the  court  will 
not  quash  the  indictment  as  a  matter  of  course,  unless  it  appear 
to  be  clearly  insufficient; '  nor  even  then,  after  the  defendant  has 
pleaded,  unless  another  good  indictment  has  been  foimd  against 
him;^  nor  where  he  has  been  put  to  extra  expense  unless  the  costs 
are  first  paid  him.^  But  where  the  indictment  is  insufficient,  and 
the  defendant  is  not  put  to  inconvenience,  the  court  will  quash  it 
upon  the  motion  of  prosecutor  without  the  consent  of  the  defend- 
ant.* 

The  application,  on  the  part  of  prosecutor,  may  be  made  at 
any  time  before  the  indictment  has  been  tried.* 

It  is  a  good  ground  for  granting  the  motion  to  qnash,  that  the 
facts  stated  in  the  indictment  did  not  amount  to  an  offence  pun- 
ishable by  law.^ 

Under  the  English  practice  it  is  said  that,  where  the  prosecu- 
tion is  by  the  attorney  general,  an  application  to  quash  the 
indictment  .is  never  made,  because  he  may  enter  a  nolle  prosequi^ 
which  will  have  the  same  effect;  ^  and,  as  our  district  attorneys 
have  the  same  power,  the  entry  of  a  nolle  prosequi  is  generally 
resorted  to  by  the  prosecution  here  instead  of  a  motion  to  quash; 
and  in  England,  before  an  application  upon  the  part  of  the  pros- 

>  2  R.  S.,  728,  §  64. 

■  Dougl.,  240;  Com.  Dig.  Indict.,  H. 

•  1  Leach,  11;  6  Mod.,  262;  2  East.  R.,  226. 

'  3  Burr,  1469;  2  Stra.,  946;  Stark,  282;  Com.  Dig.  Indict.,  H;  Bac.  Abr. 
Indict.,  K. 

*  3  Burr,  1468;  1  Blac.  Rep.,  460;  Com.  Dig.  Indict.,  H;  Bao.  Abr.  Indict^ 
K;  1  Arch.  Or.  Pr.,  §  102,  notes. 

•  1  Burr,  651 ;  Mott  Dig.,  284. 

^  B.  0.  Philpot,  1  0.  &  K.,  47  E.  0.  L.,  112;  1  Burr,  516;  Andr.,  230. 

*  B.  V.  Stratton,  1  Doug.,  239,  240;  B. «.  Bumby,  48  E.  0.  L.  R.,  348. 
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ecution  to  quash  is  granted,  a  new  bill  for  the  same  ofSmce  must 
have  been  preferred  against  the  defendant  and  found.^ 

§  32.  MOnON  TO  QUASH  BT  TEEB  DEFENDANT. 

When  the  motion  is  made  on  the  part  of  the  defendant,  the 
rules  by  which  the  court  are  guided  are  more  strict,  and  their 
objections  are  more  numerous,  because,  if  the  indictment  is 
quashed  the  recognizance  will  become  ineffectual;'  and  courts 
usually  refuse  to  quash  on  the  application  of  the  defendant, 
when  the  indictment  is  for  a  serious  offence,  unless  upon  the 
clearest  and  plainest  ground,  but  will  drive  the  party  to  a 
demurrer  or  motion  in  arrest  of  judgment  or  writ  of  error.' 

It  is  therefore  said  to  be  a  general  rule  that  no  indictments 
which  charge  the  higher  offences,  as  treason  or  felony,  or  those 
crimes  which  immediately  affect  the  public  at  large,  as  perjury, 
forgery,  extortion,  conspiracies,  subornation,  keeping  disorderly 
houses,  or  offences  affecting  highways  or  not  executing  legal  pro- 
cess; will  be  thus  summarily  set  aside.^ 

The  application,  if  made  by  the  defendant,  should  be  before 
plea  pleaded.^  Thus,  after  the  defendant  has  plead  not  guilty, 
no  motion  will  lie  to  quash  the  indictment.'  And  the  court  will 
overrule  a  motion  to  quash  after  a  nolle  prosequi  has  been 
entered.'' 

So,  also,  if  the  defendant  did  not  duly  appear,  or  has  forfeited 
his  recognizance,  his  application  to  quash  the  indictment  will  be 
ineffectual.' 

The  quashing  an  indictment  as  to  one  of  several  defendants, 
has  the  effect  of  quashing  it  as  to  all.' 

'  R.  V.  Wynn,  2  East.,  226.  *  2  Sess.  Gas.,  1. 

*  Oald.,  432-664;  Nolan  P.  S.,  261 ;  1  Arch.  Or.  Pr.,  §  102,  note;  Com.  Dig. 
Indict.  H.;  R.  e.  Johnson,  1  Wils.,  326 ;  1  SaUc.,  372;  R.  e.  Thomas,  3  D.  ft 
R.,  621. 

*  Arch.  Cr.  Pr.,  vol.  1,  §  102,  note;  1  Salk.,  372;  Com.  Dig.  Indict.  H.;  6 
Mod.,  13;  2  Sess.  Cas.,  1-2-4-8;  1  Id.,  337--339;  2  Stra.,  1210;  2  Hawk.,  ch. 
25,  §  146 ;  Bums,  J.,  Peijuiy,  III ;  Williams,  J.,  Peijuiy,  II ;  Bill  v.  Com.,  8 
Grat.,  600. 

*  Fost.,  231 ;  Holt,  684;  4  St.  Tr.,  677. 

*  Peo.  e.  Monroe,  20  Wend.,  108;  7  Blackf.,  324-186;  3  Sheplej,  104;  13 
8me.  ft  Marsh,  468. 

'  U.  S.  V.  Hfll,  1  Brook,  166.  *  1  Salk.,  380 ;  1  Barnard,  K.  B.,  44. 

*  SUte  e.  Smith;  Peo.  v.  Eckhart,  7  Oow.,  535;  1  Murphy,  213.  Contra, 
Ooata  o.  Peo.,  5  Park.,  662. 
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After  the  indiotment  against  the  defendant  has  been  quashed, 
a  new  and  moro  regular  one  may  be  preferred  against  him.  He 
can  gain„  therefore,  very  little  advantage,  except  delay,  by  such 
an  application,  and  therefore  usually  reserves  his  objection  until 
after  the  verdict,  when,  if  the  indictment  be  found  to  be  insuffi- 
cient)  the  court  are  bound  ez  debito  justituB  to  arrest  the 
judgment^ 

Oarnr  states  the  rule  to  be  that  if  the  application  is  made  on 
behalf  of  the  defendant,  the  court  will  not  grant  it  unless  the 
defect  is  very  dlear  and  obvious,  but  will  leave  him  to  take  objec- 
tion in  some  other  form.' 

§  33.  NOLLE  FBOdEQUL 

A  nolle  prosequi  is  defined  as  ''A  proceeding  on  an  indictment 
by  which  the  pK»aecutiiig  officer  aigrees  to  prosecute  no  further, 
either  as  to  the  whole  of  the  indictment,  or  as  to  some  particular 
part  of  it."« 

It  is  provided  by  statute  that  it  shall  not  be  lawful  for  any 
district  attorney  to  enter  a  nolle  prosequi  upon  any  indictment, 
or  in  any  other  way  to  discontinue  or  abandoA  the  same  without 
the  leave  of  the  court  having  jurisdiction,  to  tiy  the  ofTence 
charged  entered  in  the  nunutes.^ 

The  court  has  no  power  to  order  the  entiy  of  a  nolle  prosequi 
upon  an  indictment.  The  power  at  common  Jaw  could  only  be 
exercised  by  the  attorney  general,  and  there  is  no  statute  in  this 
State  depriving  him  of  it;  but  a  district  attorney  cannot  enter  a 
nolle  prosequi  without  leave  from  the  proper  court.^ 

A  nolle  prosequi  in  criminal  proceedings  does  not  amount  to 
an  acquittal  of  the  defendant;  but  he  may  again  be  prosecuted 
for  the  same  offence,  or  fresh  process  may  be  issued  to  tiy  him 
on  the  same  indictment,  at  the  discretion  of  the  prosecuting  officer.* 

The  defendant,  however,  when  a  nolle  prosequi  iB  entered,  need 
not  enter  into  recognizance  for  his  appearance  at  any  other  time.^ 

*  2  Bmrr.,  1127. 

■  1  Ohit.  Or.  L.,  299. 

'  Burril's  Law  Diet.,  tit.  nolle  prosequi. 

*  2  B.  S.,  728,  §  56.  ' 

*  Peo.  e.  McLeod,  1  HiU,  377;  see  25  Wend.,  572;  1  Chit.  Cr.  L.,  478;  1  Ld 
Bitymond,  721;  2  Mass.  B.,  414. 

*  SUte  V.  Thornton,  13  Iredell,  256;  Com.  v.  Wheeler,  2  Mass.,  172. 
'  Idem;  13  IredeU,  256. 
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As  the  effect  of  a  nolle  prosequi  is  to  put  the  defendant  mthout 
day  upon  that  indictment,  he  becomes,  while  he  is  so,  amenable 
on  another  indictment,  in  any  court  having  jurisdiction  of  the 
offence.^ 

The  defendant  may  be  found  guilty  on  one  of  Bey&cal  counts, 
and  a  nolle  prosequi  be  entered  as  to  the  rest.' 

A  nolle  jpTOsequi  may  also  be  entered  as  to  one  of  several 
defendants  at  any  time  before  the  trial.^ 

Where  the  defendant  is  charged  with  receiving  knowingly 
stolen  goods,  and  in  the  same  indictment  it  is  alleged  that  he  had 
before  been  convicted  of  the  like  offence,  and  the  jury  brought  in 
a  general  verdict  on  such  indictment,  it  was  held  that  a  nolle 
prosequi  as  to  the  aggravation  laid  by  the  allegation,  that  there 
had  been  a  former  conviction  for  a  like  offence  might  be  entered.^ 

A  nolle  prosequi  cannot  be  entered  to  part  of  a  single  count  in 
an  indictment,  but  it  may  be  as  to  the  whole  of  the  indictment,  or 
to  any  one  or  more  of  several  counts  in  it,  and  a  court  of  sessions 
has  no  power  to  direct  a  Tiolle  prosequi  to  be  entered  on  an 
indictment  pending  therein  for  an  offence  not  triable  in  that  court^ 

§  34.   OF  PIiBAS  BT  THE  FBISOKEB. 

The  answer  which  the  defendant  makes  to  the  indictment  is 
generally  known  by  the  name  of  his  plea.  The  pleas  of  guilty 
and  not  guilty  are  delivered  orally  in  court  by  the  prisoner,  and 
•ntered  by  the  clerk  upon  its  minutes.  Special  pleas  and  pleas 
in  abatement  require  legal  skill  in  framing  them,  so  as  to  meet 
the  exigencies  of  the  case,  and  are  written  out  by  the  counsel  for 
the  prisoner;^  although  they  may  be,  any  of  them,  pleaded  ore 
tenus. 

It  is  provided  by  statute  that  no  plea  in  abatement,  or  other 
dilatory  plea  to  an  indictment,  shall  be  received  by  the  court 
unless  the  party  offering  such  plea  shall  prove  the  truth  thereof 
by  affidavit  or  by  some  other  evidence.^ 

The  statute  further  providies  that,  where  any  matter  shall  be 

>  SUte  e.  McNeil,  3  Hawk.  S.,  183;  SUte  o.  Haskett,  RU^  97. 
'  Com.  V,  Stedmaiiy  12  Mete.,  444. 

*  11  Bast.  R.,  307: 

*  Oom.  t,  Briggs,  7  Pick.,  177. 

*  Peo.  e.  Porter,  4  Park.,  524. 

*  Com.  V.  MerriU,  8  Allen,  545. 
'  2  R.  S.,  731,  §  75. 
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pleaded  to  an  indictment  as  having  occurred  in  any  other  county 
than  that  in  which  such  indictment  was  found,  it  shall  be  tried  in 
the  same  manner  as  if  had  been  alleged  to  have  occurred  in  the 
county  where  such  plea  is  tendered.^ 

The  pleas  which  most  generally  Occur  in  ordinary  practice,  are 
the  general  issue  of  not  guilty,  and  the  special  pleas  of  autrefois 
acquit^  avirefcis  convict  and  pardon;  although  pleas  in  abatement 
are  quite  frequently  to  be  met  with. 

%  35.   THE  OBNEBAL  ISSUE. 

By  the  general  plea  that  he  is  not  guilty  of  the  treason  or 
felony  alleged  against  him,  the  defendant  denies  the  truth  of  the 
whole  charge,  and  he  may  give  his  special  defence  in  evidence 
though  the  matter  of  fact  be  proved  against  him.' 

In  ordinary  cases  the  defendant  proceeds  to  trial  upon  the 
merits  of  this  plea. 

Under  this  plea,  upon  the  defendantli  giving  special  matter  of 
excuse  or  justification  in  evidence,  the  jury  are  as  much  bound  to 
take  notice  of  it  as  if  it  had  been  specially  submitted  to  their 
consideration  by  a  special  plea.' 

Thus  if  a  person  indicted  for  the  unlicensed  sale  of  intoxi- 
cating liquors  wishes  to  admit  the  selling,  and  rely  upon  a 
license  for  his  defence,  he  should  not  plead  the  matter  specially 
in  this  way;  but  his  special  defence  is  to  be  made  on  the  general 
plea^of  not  guilty.*  • 

By  our  statute  if  the  defendant  refuse  to  plead  or  answer,  and 
in  all  cases  where  he  does  not  confess  the  indiciment  to  be  true, 
a  plea  of  not  guilty  shall  be  entered  by  the  court,  and  the  same 
proceedings  in  all  respects  shall  be  had  as  if  he  had  pleaded  not 
guilty  to  such  indictment.^ 

Under  a  plea  of  not  guilty  the  defendant  cannot  avail  himself 
of  the  fact  that  he  has  been  indicted  by  the  wrong  name,*  nor 
that  he  has  had  a  former  trial  and  sentence;  ^  and  he  can  only 
give  in  evidence  whatever  negatives  the  allegations  in  the  indict- 

«  2  E.  S.,  731,  §  7(V. 

'  1  Stark.,  Grim.  PL,  2d  ed.,  338,  339. 

*  1  Stark.,  Or.  PL,  2d  ed.,  339;  Rez  e.  Banks,  1  Esp.,  144. 

*  1  Bish.  Or.  Pro.,  466 ;  Peters  e.  State,  3  Greene,  Iowa,  74. 

■  2  R.  S.,  730,  §  74;  vide  title,  «  Of  Arraignments,"  ante  page  263. 

*  Peo.  o.  Smith,  1  Park.,  329. 

*  Peo.e.  Benjamin,  2  Park.,  201. 
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ment  or  complaint,  and  matters  of  excuse  or  justification,  for 
where  after  pleading  not  guilty,  anything  occurs  available  as  a 
defence,  the  defendant  can  only  avail  himself  of  it  by  a  subse- 
quent plea,* 

Where  a  defendant  had  been  duly  arraigned,  and  by  acts,  if 
not  by  words,  had  demanded  a  trial,  and  had  procured  the  cause 
to  be  set  down  for  trial,  and  had  challenged  jurors,  produced 
witnesses,  and  examined  and  cross-examined  witnesses  on  both 
sides,  and  had  summed  up  the  case  to  the  jury,  after  a  verdict  of 
guilty,  a  motion  in  arrest  of  judgment  on  the  ground  that  a 
formal  plea  of  not  guilty  was  put  in,  was  denied.* 

After  a  defendant  has  pleaded  not  guilty  to  an  indictment,  and 
the  cause  has  been  partially  tried,  it  is  too  late  for  him  to  object 
to  the  mode  in  which  the  grand  jury  which  indicted  him  was 
organized.^ 

§  36.    THE  PLEA  TO  THE  JUEISDIOTION. 

By  this  plea  the  defendant  denies  wholly  the  right  of  the 
court  to  try  him.  After  this  plea  has  been  made  and  overruled 
by  the  court,  the  judgment  should  in  all  cases  be  to  answer  over 
to  the  charge  in  the  indictment.^ 

If  the  ofience  were  committed  out  of  the  jurisdiction  of  the 
court,  he  may  take  advantage  of  it  under  the  general  issue ;^  or 
if  the  objection  appear  upon  the  face  of  the  record,  he  may 
demur  to  it,  or  move  in  arrest  of  judgment,  or  bring  writ  o 
error.* 

§  37.   OF  THE  DEMUBREB  TO  THE  INDICrrMENT. 

By  a  demurrer,  the  defendant  refers  it  to  the  court  to  pro- 
nounce whether,  admitting  the  matters  of  fact  alleged  against  him 
to  be  true,  they  do  in  point  of  law  constitute  him  guilty  of  an 
offence  sufficiently  charged  against  him.'' 

Formerly  a  demurrer  to  the  indictment  was  unusual,  because 
the  defendant  might  have  the  same  advantage  of  objecting  by 

'  Peo.  V.  Benjamin,  2  Park.,  201. 

*  Peo.  c.  Frost,  6  Park.,  53. 

*  Peo.  V.  Griffin,  2  Barb.,  427. 

*  Bex  V.  Hollii,  1  Trem.  P.  C,  302. 

*  6  East.,  583. 

*  Buss,  k  Bj.  C.  C,  158. 
'  1  Bish.  Cr.  Pro.,  419. 

0.  p.— 18. 
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motion  in  arrest  of  judgment  or  writ  of  error.  But  by  an  Eng- 
lish statute  certain  defects  in  indictments  were  cured  by  verdict; 
hence  they  therefore  could  only  be  taken  advantage  of  by 
demurrer.* 

The  term  demurrer  signifies  that  the  party  will  go  no  further, 
because  the  indictment  or  proceedings  are  defective  in  substance 
or  informal  in  substance.^ 

A  demurrer  in  criminal  cases  has  the  effect  of  opening  the 
whole  record  to  the  court,  and  therefore,  upon  arguing  it,  the 
defendant  may  take  objections  as  well  to  the  jurisdiction  of  the 
court,  where  the  indictment  was  found  as  to  the  subject  natter 
of  the  indictment  itself.^ 

(a)  In  felonies  not  capital,  it  seems  to  be  doubtful  whether  the 
judgment  is  final  or  merely  a  judgment  of  respondeas  ouster.  In 
one  case  of  a  felony  not  capital,  upon  the  defendant's  counsel 
being  about  to  demur,  Findal,  C.  J.,  cautioned  him,  saying  th^t 
he  might  be  bound  by  his  demurrer,  and  not  allowed  to  plead 
over.  He  did  not  actually  deliver  an  opinion  upon  the  point, 
but  expressed  great  doubt  upon  it,  and  the  prisoner's  counsel 
thereupon  declined  to  demur,  and  the  prisoner  pleaded  not 
guilty.^  Hawkins  says  that  in  criminal  cases  not  capital,  if  the 
defendant  demur  to  the  indictment,  the  court  will  not  give  judg- 
ment against  him  to  answer  over,  but  final  judgment.^ 

Blackstonb  says  it  appears  the  most  reasonable  that  the 
defendant  in  such  cases  shall  be  directed  and  required  to  plead 
the  general  issue  after  a  demurrer  determined  against  him,  because 
it  is  clear  that  if  the  prisoner  freely  discovers  the  fact  in  court, 
and  refers  it  to  the  opinion  of  the  court,  whether  it  be  felony  or 
no,  and  upon  the  fact  thus  shown  it  appears  to  be  felony,  the 
court  will  not  record  the  confession,  but  admit  him  afterwards  to 
plead  not  guilty.® 

In  a  late  English  case  it  was  held  in  felonies,  that  on  a  gen- 
eral demurrer,  judgment  for  the  crown  was  final,  inasmuch  as 
the  defendant  thereby  confessed  all  the  material  facts  charged 

'  Stot.  7,  G.  IV,  ch.  64»  §  20;  R.  e.  Fenwich,  2  Car.  k  K.,  915;  Arch.  Cr. 
Pr.,  vol.  1,  §  115. 
'  4  Blac.  Com.,  33S. 

•  R.  c.  Fearnley,  1  T.  R.,  316. 

•  1  Car.  &  K;,  501,  vol.  1;  Arch.  Cr.  PL,  §  115. 

•  2  Hawk.,  ch.  31,  §  7, 257-334.  > 

•  4  Bla.  Com.,  334. 


TRIAL  OF  INDICTMENTS.  275 

against  him  in  the  indictment;  but  in  cases  of  demurrer  of  a 
special  nature,  usually  called  demurrer  in  abatement,  the  court 
thought  it  might  be  otherwise,  and  the  judges  intimated  that  the 
various  di(^a  which  appeared  in  the  books  in  opposition  to  the 
above  ruling  were  probably  to  be  accounted  for  by  this  distinc- 
tion not  having  been  sufficiently  attended  to.^ 

{b)  In  capital  cases  the  defendant  is  not  concluded  by  the  judg- 
ment on  the  demurrer,  but  if  the  judgment  be  against  him,  he 
may  still  plead  not  guilty,  and  where  a  defendant  in  such  case 
demurs,  it  is  usual  for  him  at  the  same  time  to  plead  over  to  the 
felony.* 

(c)  In  misdemeanors  the  judgment  upon  demurrer  is  final,  and 
not  merely  that  the  defendant  shall  answer  over;^  but  by  the 
permission  of  the  court  he  may  plead  over.* 

In  the  United  States,  however,  the  English  rule  seems  to  have 
been  disregarded  ia  such  cases  where  there  is,  on  the  face  of  the 
pleading,  no  admission  of  criminality  on  the  part  of  the  defend- 
ant, and  to  give  judgment  quod  respondeat  ouster.^ 

(d)  The  demurrer  may  be  pleaded  ore  tenua  on  whichever  side 
the  objection  arises,  and  in  capital  cases  and  by  some  authorities  in 
felonies,  the  defendant  may  either  demur  and  at  the  same  time 
plead  over  to  the  felony,  or  may  take  the  latter  course  after  the 
demurrer  is  found  against  hinL^ 

Demurrers  are  seldom  used,  since  the  same  advantages  may  be 
taken  upon  a  plea  of  not  guilty ."^ 

The  same  rule  of  pleading  applies  to  criminal  and  civil  cases, 
that  the  party  committing  the  first  fault  shall  have  judgment 
rendered  against  himu  Thus  where  the  People  demurred  to  the 
defendant's  plea  of  a  former  acquittal,  the  indictment  having 
proved  bad,  it  was  held  that  irrespective  of  the  question  of  the 
sufficiency  of  the  plea,  the  defendant  was  entitled  to  judgment.^ 

*  R.  e.  Fadennan,  I  Den.  G.  C,  565 ;  Vide  Rosooe's  Gr.  £y.;  R.  v,  Dufiy,  4 
Cox  G.  G.,  24;  1  Den.  0.  G.,  293,  et  seq.;  7  Gox  G.  G.,  85,  86. 

*  Vol.  1,  Arch.  Gr.  Pi.,  §  115;  R.  v.  Phelps,  Gar.  AM.,  180;  Idem.,  299. 
'  R.  e.  Gibson,  8  East.,  112. 

*  R.  e.  Binghamton  R.  R.,  3  Q.  B.,  224;  43  E.  G.  L.  R. 

*  Arch.  Gr.  Pr.,  vol.  1,  §  115,  note;  Gom.  v.  Goddard,  13  Mass.,  456;  8 
Watts  k  Serg.,  77;  3  Pa.  Rep.,  262. 

*  1  Ghit.  Ct,  Iaw,  440;  Fost.«  105;  4  Blac.  Gom.,  334;  2  Hale,  257;  8 
Etet.^  1124 

*  4  Blac.  Com.,  d^l^ 

*  Peo.  o.  Krtmimer;  4  Park.  217;  t^idid  Id.,  386. 
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§  38.    DEGUNATOBT  FLEAS. 

These  pleas  are  unknown  to  the  law  of  our  State.  They  were 
of  two  kinds:  th6  privilege  of  sanctuary,  which  was  abolished  in 
the  reign  of  James  the  First,^  and  second,  the  plea  of  benefit 
of  clergy. 

§  39.   OF  FLEAS  IN  BAB  OF  THE  INDICTMENT. 

Of  these  are  the  pleas  of  atUrefois  acquit,  atUrefois  convict  and 
autrefois  attaint.  These  pleas  are  commonly  known  under  the 
name  of  the  plea  of  former  jeopardy.  They  show,  by  matter 
extrinsic  of  the  record,  that  the  indictment  should  not  be  main- 
tained. 

The  prisoner,  in  taking  advantage  of  a  former  jeopardy,  brings 
the  fact  to  the  attention  of  the  court  by  two  pleas  in  bar  known  to 
the  common  law;  the  one  of  which  is  produced  when  the  jeop- 
ardy has  resulted  in  a  conviction,  and  is  called  the  plea  of  autre- 
fois convict;  the  other  of  which  is  brought  forward  when  the 
jeopardy  has  resulted  in  an  acquittal,  and  is  called  the  plea  of 
autrefois  acquit.^ 

That  the  defendant  was  formerly  indicted  and  acquitted  is  a 
good  plea  in  bar  to  a  subsequent  indictment  for  the  same  offence,^ 
for  the  law  will  not  suffer  a  man  to  be  twice  put  in  jeopardy  for 
the  ^ame  offence.^ 

This  principle  is  sanctioned  and  enforced  in  different  forms  of 
words  in  most  of  the  constitutions  of  the  several  States  and  in 
the  constitution  of  the  United  States.^ 

The  maxim  that  a  man  ought  not  to  be  brought  twice  into 
danger.  Justice  Stoby  remarks,  is  embodied  in  the  very  elements 
of  the  common  law,  and  has  been  uniformly  construed  to  present 
an  insurmountable  barrier  to  a  second  prosecution  where  there 
has  once  been  a  verdict  of  acquittal  or  conviction  regularly  had 
upon  a  sufficient  indictment.^ 

£ven  an  erroneous  acquittal  is  conclusive  until  the  judgment 
is  reversed,  so  that  if  a  judge  direct  the  jury  to  acquit  the  prisoner 

^'21  Jac.,  1,  ch.  28. 

•  Bish,  Or.  Pro.  572. 

■  2  Hale,  241-242;  2  Hawk.,  P.  C,  ch.  3,  §  1. 

•  Id. ;  Hale,  241,  242;  2  Hawk.  P.  C,  ch.  35,  §  1. 

•  5th  art.  of  amendts..  Const.  U.  S.;  Const.  N.  Y.,  art.  1,  §  6;  notes  to 
Arch.  Cr.  P.,  vol.  1,  §  111. 

•  U.  B.  ©.  Gilbert,  2  Sumner,  42. 
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on  any  ground,  however  fallacious,  he  is  entitled  to  the  benefit 
of  the  verdict.* 

If  a  man  be  acquitted  on  an  indictment  for  murder,  he  cannot 
afterwards  be  indicted  for  manslaughter  of  the  same  person,  for 
he  might  have  been  convicted  of  manslaughter  on  the  former 
indictment.'  ' 

The  issue  joined  upon  a  special  plea  of  a  former  trial,  can  only 
be  tried  by  a  jury:  the  consent  of  a  defendant  cannot  confer 
jurisdiction  upon  the  court  to  try  the  issue  without  a  jury.^ 

The  form  of  the  pleas  of  both  autrefois  convict  and  autrefois 
acquit  given  in  the  appendix,  will  afibrd  much  instruction  con- 
cerning the  practice  in  interposing  a  defence  of  this  description. 

K  judgment  be  given  in  favor  of  the  defendant,  it  is  that  **  he 
go  thereof  without  day,''  and  if  the  issue  be  found  against  the 
defendant,  it  is  that  he  answer  over  to  the  felony,  if  such  be  the 
nature  of  the  indictment,  or  in  the  case  of  a  misdemeanor  that  he 
receive  judgment  for  the  offence.* 

And  in  cases  of  felony,  where  he  pleads  over  at  the  same  time 
with  the  plea  of  autrefois  acquit,  the  jury  are  charged  again  to 
inquire  of  the  second  issue.^ 

It  seems  to  be  doubted,  whether  in  cases  of  misdemeanor,  the 
defendant  might  plead  over  by  leave  of  the  court.' 

In  cases  where  a  plea  of  autrefois  acquit  is  interposed,  if  the 
indictment  be  for  a  felony,  the  defendant  should  also  plead  over 
to  the  felony.'' 

But  if  the  defendant  plead  autrefois  acquit  without  pleading 
over  to  the  felony,  after  his  special  plea  is  found  against  him,  he 
may  still  plead  over  to  the  felony.® 

Where  the  plea  of  not  guilty  is  tendered  at  the  same  time  with 
that  of  a  previous  acquittal,  the  defendant  cannot  have  both  issues 

• 

'  State  V.  NoryeU,  2  Gerger,  24. 
'  2  Hale,  246. 

■  Grant  v.  Peo.,  4  Park.,  527. 

*  2  Gob.  Or.  L.,  336;  Peo.  t>.  Saunders,  4  Park.,  196;  1  Arch.  Or.  Pr.,  113; 
2  Hale,  253-257;  2  Hawk.  ch.  36;  R.  v.  Scott,  1  Leach  401;  R.  v.  Bowman,  6 
C.  and  P.,  337 ;  R.  «.  Goddard,  2  Ld.  Rajm.,  920.  But  see  13  Mass.,  455 ;  8 
Watts  &  Serg.,  77. 

*  2  Leach,  708 ;  Id.  448. 

*  R.  V.  Straham,  7  Cox  G.  C.,  85,  86. 
^  Arch.  Cr.  PL  and  Et.,  note. 

■  2  Hawk.  P.  0.,  ch.  23,  §  128;  Rex  v.  Sheen,  2  Car.  and  P.,  634;  13  Mi^s., 
455. 
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submitted  to  the  jury  at  once,  but  the  court  will  order  the  special 
plea  to  be  passed  on  first.^ 

A  former  acquittal  or  conviction  must  be  availed  of  by  this 
plea,  it  cannot  be  availed  of  on  motion  in  arrest  of  judgment.^ 

The  plea  of  autrefois  acquit  i^  of  a  mixed  nature,  and  consists 
partly  of  matter  of  record  and  partly  of  matter  of  fact.  The 
matter  of  record,  is  the  former  indictment  and  acquittal ;  the 
matter  of  fact,  is  the  averment  of  the  identity  of  the  offence,' and 
of  the  person  as  having  been  formerly  indicted.^ 

To  sustain  the  plea  of  autrefois  convict^  no  judgment  sentenc- 
ing the  prisoner  need  have  been  pronounced  on  the  verdict.*  But 
to  sustain  the  plea  of  autrefois  acquit,  it  is  necessary  that 
the  defendant  should  produce  a  record  of  acquittal.^  And  the 
plea  should  set  out  the  record  of  the  former  conviction  or  acquit- 
tal, ai)d  allege  that  the  two  offences  are  the  same,  and  that  the 
defendant  in  the  former  suit  is  the  same  person  who  is  the 
defendant  in  the  latter  suit.^ 

As  to  the  identity  of  the  offence,  if  the  crimes  charged  in  the 
former  and  present  prosecution  are  so  distinct  that  evidence  of 
the  one  will  not  support  the  other,  it  is  inconsistent  with  reason 
as  it  is  repugnant  to  the  rules  of  law,  to  say  that  the  offences  are 
so  far  the  same  that  an  acquittal  of  the  one  will  be  a  bar  to  the 
prosecution  of  the  other.^ 

But  on  the  other  hand  it  is  clear  that  if  the  charge  be  in  truth 
the  same,  though  the  indictments  differ  in  immaterial  circum- 
stances, the  defendant  may  plead  his  previous  acquittal*,  with 
proper  averments,  for  it  would  be  absurd  to  suppose  that  by 
varying  the  day,  or  any  other  allegation,  the  precise  accuracy  of 
which  is  not  material,  the  prosecutor  could  change  the  rights  of 
the  defendant,  and  subject  him  to  a  second  trial.^ 

K  one  person  was  indicted  singly,  he  may  plead  that  he  was 

^  Rez  V,  Roche,  1  Leach,  134;  8  Allen,  545. 

*  SUte  V.  Barnes,  32  Maine,  530. 

*  4  Blac.  Com.,  335. 

*  SUte  V,  Elden,  41  Maine,  165. 

*  Bulej  V,  The  State,  26  Ga.,  579. 

*  Bex  V,  WUdej,  1  M.  &  S.,  183 ;  6  Rand.,  669 ;  2  East.  P.  C,  519;  2  Leach, 
4th  ed.,  708;  3  B.  &  C,  502. 

'  2  Leach,  717;  12  Pick.,  505. 

"  Arch.  Or.  Pr.,  vol.  1,  §  112,  note;  3  Inst.,  318;  Hawk.  B.  2,ch.  35, §  3;  1 
Leacn,  448 ;  2  Hale,  224-247;  13  Mass.^  245. 
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before  indicted  jointly  with  other  persona,  and  on  such  indict- 
ment convicted  or  acquitted.^ 

On  a  plea  of  autrefois  acquit,  a  jury  are  sworn  instantly  to 
try  the  cause.*  The  proof  of  the  issue  lies  upon  the  defendant.® 
To  prove  it,  he  has  first  merely  to  prove  the  record,  and  secondly 
to  prove  the  averment  of  indentity  contained  in  his  plea.^ 

Where  the  second  indictment  is  preferred  at  the  same  term, 
the  original  indictment  and  minutes  of  the  verdict  are  receivable 
in  evidence  in  support  of  the  plea  of  autrefois  acquit,  without 
a  record  being  drawn  up.*  But  where  the  previous  acquittal  was 
at  a  previous  term  in  the  same  jurisdiction,  or  in  a  different 
jurisdiction,  it  can  only  be  proved  by  the  record.* 

When  the  only  issue  is  the  identity  of  the  offences,  a  technical 
difference  between  the  description  of  the  property  in  the  first 
indictment  and  the  second  will  be  disregarded.*^ 

It  was  formerly  said  that  the  former  indictment,  however, 
must  appear  to  have  been  a  good  and  valid  indictment  for  the 
offence,  and  which  might  be  supported  by  the  same  evidence 
as  would  support  the  present  one.® 

Thus  an  acquittal  upon  an  invalid  and  insufficient  indictment 
was  no  bar  to  another  indictment  for  the  same  offence,  as  if  the 
offence  was  alleged  to  have  been  committed  in  another  district 
than  the  one  in  which  the  bill  was  found,  or  if  an  impossible  date 
was  assigned  to  the  commission  of  the  offence,  as  a  day  posterior 
to  the  finding  of  the  indictment.^ 

But  it  is  provided  by  statute  in  this  State  that  when  a  defend- 
ant shall  have  been  acquitted  of  a  criminal  charge  upon  trial  on 
the  ground  of  a  variance  between  the  indictment  and  the  proof, 
or  upon  any  exception  to  the  form  or  substance  of  the  indictment, 
he  may  be  tried  and  convicted  upon  a  subsequent  indictment  for 

>  Rex  e.  Dunn,  1  Moody,  424. 
'  2  Leach,  541. 

•  Arch.,  90. 

*  2  Russ.,  721,  n. 

•  Rex  V.  Parry,  7  0.  &  P.,  836. 

•  R.  c.  Bowman,  Id.,  101-337. 

'  Peo.  V.  McGowan,  17  Wend.,  386. 

*  2  Hawk.,  ch.  35,  §  8;  R.  v.  Yandercomhe,  2  Leach,  708;  Vaux^s  Case,  3 
Co.,  45 ;  Wigg's  Case,  4  Co.,  46,  b. 

*  1  Rice,  1;  13  Mass.,  245;  9  Yerger,  357;  Thatch,,  C.  C,  202;  3  Scammon, 
363;  1  Rich.,  219;  6  Serg,  &  R.,  577;  3  Rowle,  498;  2  Pick.,  521;  1  Joho, 
Rep.,  66;  12  Pick.,  496. 
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the  same  offence,  and  that  wh^re  a  defendant  shall  have  been 
acquitted  upon  trial  on  the  merits  and  facts,  and  not  upon  any 
ground  last  above  stated,  he  may  plead  such  acquittal  in  bar 
of  any  subsequent  accusation  for  the  same  offence,  notwithstand- 
ing any  defect  in  form  or  substance  in  the  indictment  upon  which 
such  acquittal  was  had.^ 

The  statute  further  provides,  that  when  a  defendant  shall  be 
acquitted  or  convicted  upon  any  indictment  for  an  offence  con- 
sisting of  different;  degrees,  as  prescribed  by  the  statute,  he  shall 
not  thereafter  be  tried  or  convicted  for  a  different  degree  of  the 
same  offence ;  nor  shall  he  be  tried  or  convicted  for  any  attempt 
to  connnit  the  offence  charged  in  the  indictment,  or  to  commit 
any  degree  of  such  offence.* 

To  subject  a  prisoner  to  a  second  trial,  where  a  former  convic- 
tion has  been  reversed  and  a  new  trial  ordered  by  a  court  of 
review  on  the  application  of  the  J)risoner,  is  not  a  violation  of  the 
constitutional  provision  which  declares  that  no  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offence.^ 

It  is  said  to  be  clear,  however,  that  if  a  man  be  indicted  as 
accessory  after  the  fact  and  acquitted  he  may  be  afterwards  tried 
as  a  principal,  for  proof  of  one  will  not  at  all  support  the  other/ 

A  trial  and  conviction  before  a  court  of  special  sessions  for  an 
assault  and  battery  are  no  bar  to  a  subsequent  indictment  for 
manslaughter,  where  the  person  assaulted  dies  subsequently  of 
the  wounds  caused  by  the  blows  for  the  inflicting  which  the 
complaint  for  assault  and  |)attery  was  made;  a  former  trial  is  no 
bar  unless  the  first  indictment  was  such  as  the  accused  might 
have  been  convicted  upon  by  proof  of  the  facts  set  forth  in  the 
second  indictment.  To  constitute  a  J)ar,  the  offence  charged  in 
both  indictments  must  be  identically  the  same  in  law  as  well  as 
in  fact.^ 

And  in  illustration  of  the  doctrine  that,  in  considering  the 
identity  of  the  offence,  it  must  appear  by  the  plea  that  the  offence 
charged  in  both  cases  was  the  same  in  law  and  fact,  the  following 
case  is  cited:  where  to  an  indictment  for  rape,  the  prisoner  pleaded 

*  2  R.  S.,  762,  §§  34,  36. 
■  2  R.  S.,  702,  §  38. 

»  Peo.  V,  Ruloffj  5  Park.,  77. 

*  1  Hale,  625;  2  Td.,  244;  Hawk.,  bk.  1,  ch.  35,  §  11.  ' 

*  Burns  &  ano.  v.  The  Peo.,  1  Park.,  Cr.  R.,  182 ;  vide  1  Park.,  Or.  R.,  445; 
Id.,  338. 
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that  he  had  been  convicted  before  a  justice  of  the  peace,  on  the 
oath  of- the  prosecutrix,  of  an  assault  and  battery  upon  her,  and 
fined  twenty  dollars,  which  fine  was  paid  by  him,  and  that  the 
assault  and  battery  of  which  he  was  so  convicted,  was  the  same 
assaulting,  beating,  ravishing  and  carnally  knowing  of  the  said 
prosecutix  charged  in  the  indictment  for  rape.  On  demurrer  to 
such  plea,  it  was  adjuged  bad  on  the  ground  that  the  facts  set  forth 
constituted  no  defence  to  the  indictment  for  rape,  and  that  an 
acquittal  upon  an  indictment  for  felony  constitutes  no  bar  to  an 
indictment  for  a  misdemeanor;  and  that  an  acquittal  for  a  misde- 
meanor, is  no  bar  to  an  indictment  for  a  felony;  that  to  make  the 
plea  of  avtrefois  convict  or  autrefois  acquit  a  bar,  it  is  necessary 
that  the  crime  charged  in  both  cases  be  precisely  the  same.  The 
above  case  does  not  come  within  the  provision  of  the  Bevised  Stat- 
utes, which  makes  an  acquittal  or  conviction  on  a  former  trial  for 
an  oiTence,  a  bar  to  an  indictment  for  such  offence  in  any  other 
degree  or  for  an  attempt  to  commit  such  offence.^ 

The  entry  of  a  nolle  prosequi  is  not  an  acquittal,  and  cannot  be 
pleaded  in  bar  to  a  subsequent  indictment  for  the  same  offence.' 

The  plea  of  autrefois  convict  depends,  like  the  one  we  have 
just  considered,  on  the  principle  that  no  man  shall  be  put  more 
than  once  in  peril  for  the  same  offence.^ 

The  form,  requisites  and  consequences  of  this  plea  are  very 
nearly  the  same  as  in  a  plea  of  former  acquittal.  like  that  plea 
it  must  set  forth  the  former  record,  and  plead  over  to  the  felony.* 
And  as  in  that  the  identity  must  be  shown  by  averments,  both 
of  the  offence  and  of  the  person,  so  the  same  forms  are  here 
requisite.^  Also,  like  that  plea,  in  order  to  constitute  it  an  avail- 
able defence  in  bar  of  another  prosecution,  the  former  conviction 
must  have  been  had  before  a  tribunal  having  competent  juris- 
diction.* 

The  statute  in  relation  to  duelling  and  challenges  to  fight  in 
this  State,  provides  that  every  offender  against  the  provisions  of 
that  statute  may  plead  a  former  conviction  or  acquittal  for  the 

• 

'  Peo.  e.  Saunders,  4  Park.,  196. 
'  2  Mass.,  172;  5  Rand.,  669. 

■  Vol.  1,  Arch.  Cr.  PL,  §  114,  note ;  State  v.  Cooper,  1  Green. 

*  2  Hale,  255-^92,  Burn,  J.,  Indict. 

•  Id. 

■  10  Humph.,  431;  13  Mass.,  455;  1  Engl.,  187;  2  Ark.,  220;  R.  o.  Welsh, 
Ry.  k  M.,  175 ;  12  Mete.,  387;  4  Blackf.,  156. 


282  CRIMINAL  PRACTIOS 

same  oflfence  in  aDother  State  or  country,  and  if  such  plea  be 
admitted  or  established,  it  shall  be  a  bar  to  any  further  or  other 
proceedings  against  such  person  for  the  same  offence.^ 

The  question  whether  a  former  trial  and  conviction  for  abduc- 
tion are  a  bar  to  a  subsequent  indictment  found  for  murder 
alleged, to  have  been  previously  committed,  cannot  be  raised  and 
made  a  ground  for  discharge  on  habeas  corpus.  Such  defence 
can  only  be  made  available,  if  at  all,  on  the  trial  of  the  indict- 
ment for  murder.* 

Among  the  decisions  made  in  this  State  upon  this  subject,  the 
following  may  be  mentioned: 

Where,  on  a  trial  for  a  felony,  after  the  public  prosecutor  has 
entered  upon  his  case  and  given  evidence  to  the  jury,  he  finds 
himself  unprepared  with  the  proper  evidence  to  convict,  and 
obtained  leave  of  the  court  to  withdraw  a  juror  and  thus  arrest 
the  trial,  such  withdrawal  not  being  the  Jult  of  improper  prac 
tice  on  the  part  of  the  defendant,  or  any  one  acting  with  or  for 
him,  or  of  any  overruling  inevitable  necessity,  the  defendant  can 
not  again  be  put  on  trial  for  the  same  offence,  but  the  objection 
to  a  second  trial  in  such  a  case  does  not  rest  upon  the  constitu- 
tional provision  that  no  person  shall  be  subject  to  be  put  twice 
in  jeopardy  for  the  same  offence.  That  provision  is  a  protection 
only  where  there  has  been  a  conviction  or  acquittal  by  the  ver- 
dict of  a  jury,  and  judgment  has  passed  thereon,  and  does  not 
apply  to  a  case  where  the  jury  have  been  discharged  without 
giving  any  verdict,  or  where  judgment  has  been  arrested.  The 
objection  lies  back  of  the  Constitution,  and  rests  upon  the  prin- 
ciples of  the  common  law,  which  are  essential  to  the  protection 
of  the  accused,  by  securing  him  a  speedy  and  impartial  trial  and 
tlie  best  means  of  vindicating  his  own  innocence.^ 

Where  a  defendant,  by  a  subsequent  deposition,  expressly  con- 
tradicts e^  former  one  made  by  him,  and  makes  apparent  his  cor- 
rupt motive,  and  negatives  the  probftbility  of  a  mistake  in  the 
first,  a  conviction  upon  an  indictment  for  perjury  in  either  depo- 
sition would  bar  an  indictment  for  perjury  in  the  other.^ 

A  conviction  for  misdemeanor,  coiisisting  in  the  commission  of 

>  2  R.  S.,  687,  §  7. 
'  Peo.  V,  Rulloff,  3  Park.,  126. 
'  Klock  V.  Peo.,  2  Park.,  676. 
«  People  V,  Burden,  9  Barb.  467. 
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certain  acts,  6.  g.,  administermg  drugs  to  procure  an  abortion, 
will  bar  a  prosecution  for  felony  based  on  a  charge  that  such  act 
was  performed  with  an  intent  which  would  render  it  felonious, 
c.  g.^  with  intent  to  destroy  the  life  of  the  child.* 

Upon  an  indictment  for  rape,  a  plea  which  alleges  that  the 
charge  was  brought  before  a  magistrate  who  decided  that  4here 
was  probable  cause  for  «  charge  of  assault  and  battery  only,  aud 
convicted  the  prisoner  of  that  offence,  constitutes  no  defence.' 

After  acquittal  on  an  indictment  for  rape,  the  prisoners  wero 
indicted  for  assault  and  battery  with  intent  to  cofeimit  a  rape,  and 
for  assault  and  battery;  it  was  held  that  the  former  acquittal 
was  a  bar  to  the  first  charge  in  the  indictment,  but  not  to  the 
second.^ 

A  trial  for  robbery  involves  the  question  of  larceny,  and  on 
acquittal  is  a  perfect  bar  to  a  prosecution  for  larceny  in  respect 
to  the  same  property.* 

An  acquittal  of  the  defendant,  on  an  indictment  for  a  nuisance 
caused  by  a  dam  erected  by  him,  is  no  bar  to  a  subsequent 
indictment  for  a  nuisance  arismg  from  the  same  cause  years 
after.* 

An  acquittal  on  an  indictment  for  forging  indorsement  on  a 
note  was  held  a  bar  to  a  subsequent  indictment  for  uttering  the 
note,  knowing  the  indorsement  to  be  forged;  the  evidence  of  the 
guilt  in  the  latter  case  being  such  as  would  necessarily  have 
established  the  guilt  in  the  former  case.® 

But  a  previous  acquittal,  on  an  indictment  for  forging  a  certifi- 
cate of  deposit,  is  no  bar  to  an  indictment  for  attempting  to 
obtain  money  by  means  of  a  forged  letter  enclosing  the  certificate 
to  the  bank.'' 

An  acquittal  by  9  jury,  on  a  charge  of  having  a  single  counter- 
feit bill  in  possession  with  an  intention  of  passing  the  same,  was 
held  no  bar  to  a  prosecution  against  the  prisoner  so  acquitted; 
and  another,  for  having  a  large  quantity  of  counterfeit  money  in 
possession.^ 

»  Lo^an  c.  Peo.,  1  N.  Y.  (1  Com.),  379 ;  2  Barb.,  216. 

'  Peo.  V,  Saunders,  4  Park.,  196. 

'  Sargeant's  Case,  2  City  H.  Rec.,  44. 

*  Peo.  c.  McGowan,  17  Wend.,  386. 

*  Peo.  «.  Townsend,  3  Hill,  479.  *  Peo.  v,  Allen,  1  Park.,  445, 

*  Peo.  o.  Ward,  15  Wend.,  231 ;  contra,  Peo.  e.  Enimmer,  4  Park,,  217, 
■  Van  Honton's  Caae,  2  City  H.  Rec.,  73. 
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An  acquittal  upon  an  indictment  for  stealing  the  goods  of 
Jenkins,  the  acquitt^^l  being  had  upon  the  ground  that  the  goods 
belonged  to  Jenkinson,  is  no  bar  to  a  subsequent  indictment  for 
stealing  the  same  goods  as  belonging  to  Jenkinson.^ 

The  arresting  of  judgment  ^ter  conviction  of  a  felony  is  no 
bar  |o  a  second  indictment  for  the  same  offence,  though  the 
second  indictment  be  similar  to  the  first.^ 

In  the  case  of  an  indictment  for  compounding  an  offence,  the 
acquittal  of  the  alleged  offender  is  not  a  good  plea  in  bar 
because  it  is  at  the  best,  but  prirruifacie  evidence  of  the  non-com- 
mission of  the  offence.^ 

In  duelling,  a  former  conviction  without  the  State  is  by  stat- 
ute made  a  bar  to  a  prosecution  iu  this  State.^ 

The  other  plea  of  autrefois  attaint^  although  known  to  the 
common  law,  is  said  to  not  be  available  with  us.^ 

In  cases  of  seduction  under  promise  of  marriage,  the  subse- 
quent marriage  of  the  parties  may  be  plead  in  bar  of  a  convic- 
tion.* 

In  this  State  the  statute  of  limitations  to  be  available  in  a 
criminal  case  should  be  pleaded.^ 

^  40.   OF  THE  FLEA  IN  ABATEMEMT. 

Pleas  in  abatement  are  founded  either  on  some  defect  apparent 
on  the  face  of  the  record,  or  upon  some  matter  of  fact  extrinsic  of 
the  record  which  render  it  insujficient.® 

Any  defect  which,  in  any  stage  of  the  criminal  proceeding  will 
vitiate  the  indictment,  may  be  taken  advantage  of  by  plea  in 
abatement.^ 

If  the  defendant  be  indicted  by  a  wrong  name,  he  may  plead 
it  in  abatement,  and  if  the  fact  be  found  for  him,  the  indictment 
shall  beabated.^^    But  the  omission  of  the  defendant's  title,  occu- 

"  Hughes'  Case,  4  City  H.  Rec.,  132. 
'  Peo.  V.  Casboras,  13  John.,  351. 

•  Peo.  V,  Buckland,  13  Wend.,  592;  see  18  John.,  352. 

•  2  K  S.,  687,  §  7.  • 

•  Bish.  Cr.  L.,  I.,  §  898.  , 

•  %  R.  a.,  664,  §  26;  Laws  1848,  ch.  111. 
'  Peo.  ©.  Roe,  5  Park.,  231. 

•  1  Bish.  Cr.  Pro.,  416. 

•  2  Hale  P.  C,  236. 

»•  2  Hale  P.  C,  238 ;  1  Mete.,  151 ;  5  Porter,  236. 
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pation,  estate  or  degree  can  no  longer  be  pleaded  in  abatement  in 
this  State.^ 

The  incompetency  of  the  grand  jurors  who  find  a  bill,  is  a 
matter  which  may  be  pleaded  in  abatement;  thus,  under  a  statute 
requiring  that  grand  jurors  should  be  freeholders,  a  plea^in  abate- 
inent  setting  forth  that  some  of  the  jurors  who  served  on  the 
grand  jury  were  not  freeholders,  was  held  good,* 

A  plea  in  abatement  should  set  forth  the  grounds  of  objection 
specifically;^  and  it  is  essential  that  the  facts  should  be  stated, 
out  of  which  the  defence  arises,  or  a  negative  of  that  state  of  facts 
which  is  to  be  presumed  from  the  existance  of  a  record.* 

Pleas  in  abatement,  in  criminal  as  well  as  in  civil  cases,  must 
be  pleaded  at  the  proper  time.  By  pleading  not  guilty,  the 
accused  waives  matter  in  abatement.^ 

When  a  plea  in  abatement  is  found  in  favor  of  the  defendant, 
the  judgment  in  a  case  of  misdemeanor  is  that  he  be  not  compelled 
to  answer  the  indictment,  but  depart  the  court  without  day.* 
And  in  cases  of  felony,  the  judgment  is  that  the  defendant  do 
answer  over.''  But  if  the  plea  is  found  against  the  defendant,  the 
jury,  or  the  court  if  the  case  is  submitted  to  the  court  without  a 
jury,  should  fix  the  penalty,  and  the  judgment  of  the  court  should 
be  in  accordance  with  the  verdict.®  On  an  accusation  for  a  capi- 
tal crime,  however,  after  the  indictment  has  been  abated  for  a 
misnomer,  the  court  will  not  dismiss  the  prisoner,  but  cause  him 
to  be  indicted  de  novo  by  tne  the  name  disclosed  in  his  plea,  to 
which  he  can  make  no  second  objection.® 

And  if  the  grand  jury  be  not  discharged,  another  bill  may 
be  immediately  preferred,  whatever  may  be  the  description  of  the 
offence.^^ 

*  2  R.  S.,  728,  §  54. 

■  Peo.  t>.  Jewett,  6  Wend  ,  386 ;  3  Vend.,  314,  contra.    See  authorities  cited 
in  note  to  §  111,  vol.  1,  Arch.  Cr.  PL,  ed.  1860. 
'  Brennan  o.  The  Peo.,  15  111.  Rep.,  511. 

*  SUte  tJ.  Brooks,  9  Ala.,  10;  Sute  v.  Newer,  7  Blackf.,  307. 

*  McQuiUenv.  State,  8  Srn^.  &  Mar.,  587. 

*  2  Hale,  238;  10  East.,  8a     Where  see  form. 
'  Arch.  Cr.  PI. 

*  Guess  o.  State,  1  £ng.;  Ark.  R.,  147. 

*  Cro.  Car.  371 ;  2  Hale,  176-238 ;  Hawk.  B.,  2  ch.  34,  §  2 ;  1  Arch.  Cr.  Pr., 
Ill,  note. 

»•  Idem;  Cro.  C.  C,  21;  Dick.  Sees.,  167. 
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If  it  be  pleaded  by  one  of  the  several  defendants  and  allowed, 
it  will  only  quash  the  indictment  as  to  him,  without  affecting  it 
as  to  those  who  are  correctly  indicted.^ 

This  plea  should  be  verified  by  affidavit  or  some  other  evi« 
dence.* 

A  plea  in  abatement  is  a  dilatory  plea,  and  should  be  pleaded 
with  exact  strictness.^ 

It  i9  the  usual  practice  where  a  plea  of  misnomer  is  put  in^  to 
re-indict  the  defendant  by  the  new  name,  without  pushing  the  old 
bill  further.* 

The  prosecutor  may,  however,  if  he  think  fit,  deny  the  plea,  or 
reply  that  the  defendant  is  known  as  well  by  one  christian 
or  surname  as  another.^ 

It  is  not  a  good  replication  that  the  defendant  is  the  same 
person  mentioned  in  the  indictment.® 

^  41.   PLEA  OF  GUILTY. 

The  effect  of  this  plea  is  merely  to  bind  the  defendant  to  the 
fact  of  his  having  done  what  is  legally  charged  against  him  in 
the  indictment,  and  if  the  indictment  is  insufficient  and  contains 
no  valid  charge  of  an  offence,  the  plea  of  guilty,  confesses  none.^ 

The  plea  of  guilty  is  a  confession  of  the  offence  which  subjects 
the  defendant  to  precisely  the  same  punishment  as  if  he  were 
tried  and  found  guilty  by  verdict.  But,  as  defendants  often  , 
imagine  that  by  pleading  guilty  they*  are  likely  to  receive  some 
favor  from  the  court  in  the  sentence  that  will  be  passed  upon 
them,  the  judge  very  frequently  undeceives  them  in  that  respect, 
'  and  apprizes  them  that  their  pleading  guilty  will  make  no  altera- 
tion whatever  in  their  punishment.^ 

The  plea  of  guilty  is  the  highest  kind  of  conviction  of  which 
the  case  admits,^  and  may  be  received  after  the  plea  of  not  guilty 

*  Rep.  Temp.  Hardw.,  303;  2  Hale,  177;  Bac.  Abr,,  tit.;  Indict.  G.;  2  Wil- 
liams, J.,  Misnomer  and  Addition ;  1  Arch.  Gr.  Pr.,  §  111;  note. 

*  2R.  S.,  731,  §76;  Ante. 

*  O'Connell  v.  Reg.,  11  01.  &  Fin.,  159;  9  Jurist,  25. 

*  Whar.  Cr.  L.,  3d  ed.,  246;  2  Halo,  176-238;  Bum.  Indict.,  9;  Dick.  Stts., 
167. 

*  2  Hale,  237,  238;  2  Leach,  476;  Cro.  0.  C,  21. 

*  2  Hale,  238 ;  2  Leach,  478 ;  3  Inst.,  27 ;  Starkie,  296. 
^  1  Bish.  Or.  Pro.,  464;  Fletcher  v.  State,  7  £ng.,  169. 

*  Arch.  Or.  Pr.,  vol.  1,  §  110-  •  2  Hale,  225. 
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is  recorded,  whenever  the  defendant  wishes  to  withdraw  his  plea 
of  not  guilty  and  confess  the  accusation.^ 

§  42.   THE  FLEA  OF  NOLO  OONTENDESK. 

Bishop  says  the  plea  of  nolo  contendere,  as  it  is.  usually  called, 
is  not  common;  but  it  is  sometimes  in  misdemeanors  allowed, 
partly  .by  way  of  compromise  between  the  prosecuting  officer 
and  the  defendant^  It  differs  but  slightly  in  its  effect  from  the 
plea  of  not  guilty.*  * 

Hawkins  states  it  to  be  an  implied  confession,  where  the 
defendant  in  a  case  not  capital  doth  not  directly  own  himself 
guilty,  but  in  a  manner  admits  it  by  yielding  to  the  king's 
mercy,  and  desiring  to  submit  to  a  small  iSne.^ 

Perhaps  the  only  difference  between  this  plea  where  it  is 
received  and  the  plea  of  guilty  is,  that  while  the  latter  is  a 
solemn  confession  which  may  bind  the  defendant  in  other  pro- 
ceedings, the  former  is  held  to  be  a  confession  only  for  the  pur- 
poses of  the  particular  case.^ 

« 
« 

§  43.   OF  THE  FLEA  OF  FABDON. 

When  the  prisoner  has  either  personally  obtained  a  pardon 
for  himself  or  is  included  in  a  general  act  of  grace*  he  should 
plead  that  privilege  specially,  as  otherwise  the  court  will  not  be 
bound  to  allow  it,  and,  indeed,  has  no  discretionary  power  to 
notice  it.* 

The  pardon  is  only  a  bar  to  an  mdictment  for  an  offence  speci- 
fied in  it,  and  not  for  any  other  committed  before  or  after.^ 

K  there  be  any  variance  between  the  denomination  of  the  party 
in  the  indictment  and  in  the  pardon,  or  in  his  addition,  he  may 
show,  by  proper  averments  of  identity  that  the  same  person  is 
intended.  So,  also,  if  in  an  indictment  for  homicide,  the  time  of  the 
death  is  stated  differently,  the  variance  'may  be  thus  explained 
and  rendered  hannless.    And  if  these  explanatory  averments  be 

«  2  Hawk.,  P.  C,  ch  31,  §  1;  3  HiU,  Rep,,  395. 
■  1  Bish.  Or.  Pro.,  469. 

•  2  Hawk.  P.  C,  ch.  31,  §  3. 

*  Com.  V.  Fulton,  8  Met.,  232;  Com.  «.  Tilton,  9  Pick.,  206;  1  Bish.  Gr. 
Pro.,  469. 

•  Cro.  Car.,  32-449 ;  XT.  S.  «.  Wilaon,  7  Peters,  150. 

*  R.  V.  Harrod,  2  Car.  ^  K.,  294. 
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omitted,  the  conrt  will,  in  their  discretion,  defer  the  proceedings 
in  order  to  give  time  for  the  defendant  to  perfect  his  plea,  or  to 
obtain  a  more  effectual  pardon.^ 

In  pleading  a  general  act  of  pardon,  if  the  act  contain  excep- 
tions  of  particular  persons  by  name,  or  of  a  general  description 
of  persons,  it  is  in  general  necessary  for  the  defendant  to  show  . 
specially  that  he  is  not  one  of  the  parties  named  in  the  statute, 
as  without  its  benefit  in  the  first  case,  or  included  in  the  pre- 
scribed description  in  the  second.' 

§  44.   OF  BEPUGAnONS  TO  SPECIAL  FLEAS  AND  OF  JOIMBEBS  TO 

DEMUBBEBS. 

The  district  attorney  should  traverse  the  special  pleas  of  the 
defendant  by  a  replication,  and  the  defendant's  demurrer  by  a 
joinder  thereto,  forms  of  which  will  be  found  in  the  appendix. 

§  45.    BAIUNO  THE  DEFENDANT  AFTEB  tNDICTHENT. 

Upon  the  aiTest  of  the  defendant  upon  the  bench  warrant,  and 
his  presence  in  court,  he  may  make  an  application  to  be  let  to 
bail.  He  may  be  let  to  bail  from  day  to  day  during  the  session 
of  the  court,  or  he  may  make  an  application  to  postpone  or  con- 
tinue the  trial  of  his  indictment  to  the  next  term  of  either  the 
court  of  oyer  and  terminer,  or  of  the  sessions,  if  the  offence  be 
triable  in  that  court,  and  be  let  to  bail  for  his  appearance  at  the 
term  of  the  court  to  which  the  indictment  is  sent  for  trial.  Bail 
has  been  defined  to  be  the  delivery  of  a  person  to  his  sureties, 
upon  their  giving,  together  with  himself,  sufficient  surety  for  his 
appearance  at  court  to  answer  the  charge  against  him,  he  being 
supposed  to  continue  in  their  friendly  custody  instead  of  going 
to  prison.' 

A  recognizance  taken  in  pursuance  of  an  order  of  an  officer 
authorized  to  let  to  bail,  and  by  an  officer  having  general  juris- 
diction to  let  to  bail  and  to  take  recognizances,  though  he  be  not 
the  officer  before  whom  the  application  to  let  to  bail  is  pending, 
is  valid,  especially  where  the  officer  acquires  jurisdiction  of  the 
person  of  the  party  by  his  voluntaiy  appearance  and  acknow- 

»  Hawk.,  B.  2,  ch.  37,  §  66 ;  Bac.  Abr.  Pardon,  G.  II ;'  1  BoL  Bep.,  368;  Bro. 
Abr.  Charter  de  Pardonnty  15 ;  Beilw.,  58;  1  Djer,  34  a. 
•  Oro.  £Uz.,  125. 
■  4  Blac.  Com.,  ch.  22,  §  297. 
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ledgment,  and  where  the  officer  before  whom  the  application  is 
pending  subsequently  adopts  the  recognizance  thus  taken,  and 
lets  the  prisoner  to  bail  of  it,  and  the  recognizance  itself  is  filed 
by  him  and  becomes  a  record.^ 

§  46.   FOWSR  OF  OYEB  AKD  TEBMINEB  ANB   OOUBTS  OF  SESSIONS  TO 

BAIL  PBISONEBS. 

The  courts  of  oyer  and  terminer  held  in  any  county,  have 
power  to  let  to  bail  any  person  committed  before  indictment 
found,  upon  any  criminal  charge  whatever,*  and,  by  virtue  of 
their  power  to  deliver  the  county  jails  according  to  law  of  all 
prisoners  therein,^  have  power  to  let  to  bail  persons  indicted  upon 
any  criminal  charge  whatever.* 

The  court  of  sessions  of  any  county  have  power  to  let  to  bail 
persons  conmiitted  to  the  prison  of  such  county  before  indict- 
ment found,  for  any  offence  triable  in  such  court;^  and  also  to 
let  to  bail  persons  indicted  in  the  said  court  for  any  crime  or  mis- 
demeanor triable  therein  as  provided  by  law.* 

It  is  also  further  provided  by  statute  that  in  the  cases  where 
by  law  persons  indicted  may  be  let  to  bail  for  their  appearance 
at  the  court  having  cognizance  of  the'  offence,  they  may  be  so 
let  to  bail  by  the  court  having  jurisdiction  to  try  the  offence 
charged.^ 

^  47.   BY  WHOM  BAIL  MAY  BE  TAKEN  AFTER  THE  AI>JOUHNM£NT  OF 

THE  COUBT. 

Although  the  application  to  let  the  defendant  to  bail  may  be 
granted,  it  sometimes  happens  that  his  sureties  may  not  be  forth- 
coming until  after  the  court  has  adjourned. 

There  is  a  provision  of  the  Sevised  Statutes®  which  provides 
that  a  justice  of  the  Supreme  Court  shall  have  power  to  let  to 
bail  in  all  cases,  a  judge  of  the  county  court,  in  all  cases  triable 
in  a  court  of  sessions,  and  justices  of  the  peace,  aldermen  of  cities, 

>  Peo.  V.  Leggett,  5  Barb.,  360.  *  2  R.  S.,  710,  §  32. 

•  2  R.  S.,  205,  §  14,  sub.  3. 

•  Peo.  V.  Van  Home,  8  Barb.,  162 ;  Peo.  «.  Hyler,  2  Park.,  670. 

•  2  R.  S.,  710,  §  33. 

•  2  R.  S.,  209,  §  5,  sub.  10. 
'  2  R.  S.,  728,  §  59. 

•  2  R.  S.,  710,  §  31. 

C.  p.— 19. 
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and  in  the  city  of  New  York  special  justices,  and  assistant  justices 
in  all  cases  of  misdemeanor,  and  in  all  cases  of  the  felony  where 
the  imprisonment  in  the  State's  prison  cannot  exceed  five  years; 
but  a  subsequent  section  of  the  statutes,^  declares  that  no  officers 
other  than  those  therein  named,  shall  let  to  bail  any  person 
indicted  for  any  offence,  where  the  court  having  jurisdiction  to 
try  the  offence  charged  is  not  in  session. 

The  officers  named  in  the  section  last  above  referred  to,  who 
have  power  to  bail  after  indictment  found,  where  the  court 
having  jurisdiction  to  try  the  offence  charged  is  not  in  session, 
*are  Supreme  Court  judges,  and  when  the  offence  charged  may  be 
tried  in  a  court  of  sessions,  the  judge  of  the  county  courts  in  the 
county  where  the  indictment  was  found*  But  it  has,  however, 
been  held  in  a  late  case,  that  a  coimty  judge  may  let  to  bail  in 
all  cases  that  a  justice  of  the  Supreme  Court  can  lei  to  bail, 
whether  the  prisoner  be  indicted  or  not ;  a  county  judge  having 
the  same  power  under  the  judiciary  act  of  1847,  that  Supreme 
Court  conmdissioners  formerly  had  in  that  respect.' 

When  a  person  charged  with  crime  is  let  to  bail  by  a  judge  out 
of  court,  it  is  customary  for  the  sureties  to  appear  with  such 
person  before  the  judge,  and  there  execute  and  acknowledge  the 
recognizance;  yet,  as  the  statute  only  requires  that  recognizances 
in  criminal  proceedings,  not  taken  in  open  court,  "  shall  be  in 
writing,  and  subscribed  by  the  parties  to  be  bound  thereby,"  it 
is  onjiy  necessary  that  the  criminal  should  appear  before  the 
judge  to  confer  jurisdiction  on  such  judge  to  let  him  to  bail,  and 
the  acknowledgement  of  the  execution  of  the  recognizance  by 
the  prisoner's  sureties,  may,  therefore,  be  taken  by  a  judge  in 
another  county.' 

A  justice  of  the  Supreme  Court  at  chambers,  has  not  power  to 
let  to  bail  a  person  arrested  within  the  county  of  such  justice's 
residence,  upon  a  State  prison  offence,  and  under  a  warrant 
which  was  issued  in  another  county,  and  one  who  is  arrested 
upon  a  bench  warrant  duly  issued  on  an  indictment  in  another 
county,  cannot  be  let  to  bail  in  the  former  county;  he  must  first 
be  carried  to  the  county  whence  the  warrant  issued.^ 

*  2  E.  S.,  728,  §§  59,  60. 

.    *  Teo.  V,  Hurlburt,  44  Barb.,  130. 

*  Peo.  V.  Hulburt,  44  Barb.,  126. 

^  Matter  of  Gorsline,  21  How.,  85 ;  10  Abb.,  282 ;  Sichel  v.  Chapman^  30, 
Hov.,202.    Vide  6  HiU,  344. 
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It  is  provided  by  statute  that  no  person  committed  to  jail  in 
the  county  of  Erie,  aft^r  indictment  found  against  him,  shall  be 
admitted  to  bail  without  the  written  consent  of  the  district  attor- 
ney, except  by  some  court  having  jurisdiction  to  try  the  offence 
charged  in  the  indictment,  or  by  one  of  the  officers  authorized  by 
law  to  allow  writs  of  certiorari,  and  make  orders  for  the  removal 
of  criminal  causes  in  the  said  coimty  of  Erie.^ 

The  officers  above  mentioned  are  the  county  judge  of  Erie 
county,  being  of  the  degree  of  counsellor  at  law  in  the  Supreme 
Court,  the  justices  of  the  Supreme  Court  and  superior  court,  and 
the  recorder  of  the  city  o£  Buffiilo.' 

Under  the  English  practice,  the  officer  who  lets  the  defendant 
to  bail,  issues  what  is  called  his  warrant  of  deliverance  to  the 
sheriff  or  jailor  who  has  the  custody  of  him.  With  us  it  is 
usually  the  practice  for  the  officer  taking  the  bail  to  indorse  upon 
the  bench  warrant  a- memorandum  signed  by  such  officer,  stating 
that  he  has  let  the  prisoner  to  bail,  and  discharged  him  from 
custody  upon  a  proper  recognizance  being  executed.  In  case,  after 
the  adjournment  of  the  court,  the  prisoner  should  desire  to  be  let 
to  bail,  upon  making  an  application  to  the  proper  officer  for  the 
purpose,  if  the  application  be  granted,  such  officer  generally 
sends  a  written  request  to  the  sheriff  or  jailor  having  the  custody 
of  the  defendant,  requesting  that  he  bring  the  body  of  the  defend- 
ant before  him  for  that  purpose.  If  the  sheriff  or  jailor  should 
decline  to  obey  the  request,  the  defendant  should  then  procure 
a  writ  of  habeas  corpus  to  be  brought  before  the  judge  for  the 
purpose  of  being  bailed. 

§  48.   IN  SUCH  GASES  BEOOOIOZANGB  TO  BE  FELEP. 

Whenever  any  person  indicted  for  any  offence  shall  be  let  to 
bail,  the  officer  taking  the  recognizance  shall  inunediately  file 
the  same  with  the  clerk  of  the  county  in  which  the  indictment 
was  found.* 

The  Laws  of  1861,  chap.  333,  §  2,  further  declare  that  every 
recognizance  taken  to  appear  and  answer  at  any  court,  and  the 
papers  upon  which  such  recognizance  is  founded,  shall  be  filed 
in  the  office  of  the  clerk  of  the  court  at  which  the  party  is 

>  Iawb  1846,  ch.  142,  §  4;  2  R.  S.,  710,  §  38. 

•  Id4  §  1. 

•  2  R.  S.,  729,  §  61. 
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thereby  recognized  to  appear  within  ten  days  after  the  same  is 
so  taken. 

Where  a  prisoner  is  let  to  bail  out  of  •court,  the  recognizance 
taken  must  be  filed  as  required  by  the  statute  before  any  action 
can  be  taken  upon  it  by  the  court,  and  no  suit  can  be  maintained 
upon  such  a  recognizance  without  averring  in  the  complaint  and 
proving  on  the  trial  that  it  had  been  filed  or  made  a  record  of 
the  court  in  which  it  was  returnable.^ 

^  49.   or  THE  DISCRETIONABT  POWER  TO  BAIL. 

The  power  to  bail  is  incident  to  the  power  to  hear  and  deter- 
mine.' 

The  object  of  an  arrest  and  imprisonment  before  trial  and  con- 
viction is  not  the  punishment  of  the  delinquent,  but  to  secure  his 
forthcoming  to  abide  his  trial;  and  the  probability  of  flight  to 
evade  the  punishment  must  be  taken  into  consideration  on  an 
application  to  admit  to  bail.^ 

So,  also,  should  the  nature  of  the  crime  charged,  the  kind  and 
degree  of  punishment  aflixed  to  it,  and  the  probabilities  of  con- 
viction, be  taken  into*  account  upon  determining  this  question, 
tion,  so  that  the  letting  to  bail  will,  in  all  reasonable  probability, 
secure  his  forthcoming  to  abide  the  event  of  the  trial.^ 

Blackstone  says,  that  wherever  bail  will  answer  the  same  inten- 
tion as  a  commitment  for  safe  custody,  it  ought  to  be  taken,  as  in 
most  of  the  inferior  crimes;  but  in  felonies  and  other  oflTences  of 
a  capital  nature,  no  bail  can  be  a  security  equivalent  to  the  actual 
custody  of  the  person.  For  what  is  there  that  a  man  may  not  be 
induced  to  forfeit,  to  save  his  own  life,  and  what  satisfaction  or 
indemnity  is  it  to  the  public  to  sei^e  the  effects  of  them  who 
have  bailed  a  murderer,  if  the  murderer  himself  be  suffered  to 
escape  with  impunity.* 

In  cases  of  felony  the  defendant  cannot  demand,  as  a  matter  of 
right,  to  be  released  from  imprisonment  and  let  to  bail.^ 

Upon  a  question  of  bail,  before  indictment  on  a  charge  of  mur- 
der, where  the  accused,  after  having  been  conunitted  by  the  cor- 

>  Peo.  c.  Shafer,  4  Park.,  45.  '  I  Whee.  Cr.  Cases,  436 

•  Peo.  V.  Qoodwin,  1  Whee.  Cr.  Cases,  447. 

•  Peo.  V,  Dixon,  4  Park.,  651;  3  Abb.,  395. 

•  4  Blac.  Com.,  297. 

•  Peo.  V.  Dixon,  3  Abb.,  Pr.  R.,  396. 
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oner,  is  brought  before  a  supreme  court  justice  on  habeas  corpus, 
it  is  said  that  examinations  before  the  coroner  may  and  should 
be  looked  into,  to  ascertain  whether  a  crime  has  been  committed; 
and  if  so,  the  strength  of  the  proofs  to  support  it ;  and  if  such 
examination  show  that  the  crime,  if  any,  does  not  exceed  the 
grade  of  manslaughter,  and  a  fair  doubt  exists  whether  the 
defendant  has  committed  any  felony,  bail  should  be  taken.^ 

But  where  the  application  is  made  after  indictment,  it  has  also 
been  held  that,  in  considering  whether  there  is  sufficient  evidence 
of  guilt  to  render  conviction  probable,  the  judge  should  not  go 
behind  the  indictment  to  examine  the  depositions  taken  before 
the  committing  noagistrate;  that  the  indictment  raises  a  violent 
presumption  of  guilt.' 

Although,  in  another  case,  it  is  said  that,  under  the  provisions 
of  the  Eevised  Statutes,  allowing  grand  juries  to  keep  record  of 
the  testimony,  the  court  may  look  into  such  record,  and  bail  the 
prisoner  if  the  testimony  is  insufficient.^ 

It  was  formerly  said  by  Chitty,  that  where  a  felony  is  posi- 
tivelv  charged  bail  will  be  refused,  though  an  alibi  be  supported 
by  the  strongest  evidence.*  The  author  cited  a  case  of  robbery, 
and  eight  credible  witnesses  making  affidavit  that  the  prisoner 
was  at  another  place  when  the  robbery  was  sworn  to  have  been 
committed,  yet  the  court  refused  to  admit  him  to  bail;  but 
ordered  him  to  remain  until  the  assizes.^  Also  in  another  case, 
cited  by  the  same  author,  it  was  alleged  that  the  prisoner  had 
before  been  tried  for  murder  and  acquitted,  afterwards,  on  proof 
of  facts  exactly  similar  to  those  in  question  at  his  former  trial,  a 
justice  of  the  peace  issued  a  warrant  charging  him  with  another 
murder,  and  he  waa  again  committed;  on  hia  being  brought  up 
by  habeas  corpus  hia  counsel  offered  to  show  his  former  acquittal, 
yet  the  court  refused  to  hear  the  proof.® 

On  this  authority  Mr,  Chitty  laid  down  the  rule  to  be,  that 
the  court  will  not  loo>k  into  extrinsic  evidence  at  all.     He  states 

•  Peo.  c.  Beigler,  3  Pirk^  316. 

^  Peo.  V.  McLeod,  2&  Wend.,  483r-568 ;  P«d.  v.  Dixon,  3  Abb.,  395 ;  4  Park., 
651. 
■  Peo.  t>.  Hyler,  2  Pwk.,  570 ;  10  How.,  567. 

•  Chit.  Or.  L. 

•  Rex  V.  Greenwood,  2  Str.,  1138. 

•  1  Barnardist  K.  B.,  250,  S.  C. 
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a  oaso  where  the  same  question  came  up  in  regard  to  an  inferior 
crime,  receiving  stolen  goods  with  a  guilty  knowledge.  The 
prisoner's  affidavit  denied  his  knowledge,  yet  the  court  refused 
to  bail,  saying  the  fact  of  knowledge  was  triable  by  a  jury  only; 
that  to  hear  defensive  matter,  through  ex  parte  affidavits  as  a 
ground  for  bailing  the  prisoner,  would  be  to  trench  on  the  office 
of  the  jury;  for,  in  the  cases  of  high  crimes,  bail  would  be  equiv- 
alent to  an  acquittal.  The  rule  laid  down  in  Homer's  case^  is,  in 
effect,  that  stated  by  CHrrrr. 

The  rule  has  also  been  laid  down  in  this  State  that  mere  evi- 
dence of  innocence  cannot  be  used  as  an  argument  for  letting  the 
prisoner  to  bail,  if  the  application  is  after  indictment  found.^ 

And  in  a  still  later  case  in  the  New  York  Oyer  and  Terminer, 
the  rule  was  stated  to  be  that  on  a  motion  to  admit  to  bail  on  an 
indictment  for  murder,  upon  the  testimony  taken  before  the  coro- 
ner and  before  the  grand  jury,  the  defendants  will  not  be  permit- 
ted to  furnish  other  proof,  either  by  affidavits  or  oral  testimony, 
tending  to  establish  their  innocence.' 

Hawkins  lays  down  the  rule  that  in  a  case  of  felony,  bail  is 
only  proper  where  "  it  stands  indifferent  whether  the  party  be 
guilty  or  innocent,"  and  that  it  is  not  to  be  allowed  where  the 
accused  is  notoriously  guilty.*  This  rule  was  followed  by  the 
Supreme  Court  in  ex  parte  Taylor.* 

Where  the  punishment  is  death  or  a  degrading  punishment,  the 
presumption  is  strong  that  the  accused  will  attempt  to  evade  the 
demands  of  justice,  and  in  admitting  to  bail  regard  should  there- 
fore be  had,  as  well  to  the  nature  of  the  punishment,  as  to  the 
probable  guilt  of  the  party,  and  the  safest  course  where  the  guilt 
of  the  prisoner  is  clear,  is  to  deny  bail.^ 

Whether  the  prisoner  is  to  be  bailed  or  not,  rests  in  the  discre- 
tion of  the  court,  but  this  discretion  is  a  judicial  discretion,  and 
the  court  should  be  guided  in  its  exercise  by  the  circumstances 
of  the  case,  and  the  rules  of  law  applicable  to  such  circumstances. 

The  power  to  bail  being  undeniable,  the  question  is,  will  it  be 

•  1  Leach,  270,  4th  London  edition*  1815. 

•  Peo.  V.  McLeod,  1  Hill,  377;  Peo.  v.  Restell,  3  How.  Pr.,  251.  Vide  Peo. 
V.  De  Groff,  1  Whee.  Cr.  C,  141. 

•  Peo.  V.  Hyler,  2  Park.,  570. 

•  Hawk.  P.  C,  bk.  2,  ch.  18,  §  40. 

•  5  Cow.,  39.  •  Peo.  v.  Van  Hornoj  8  Barb.,  165, 
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a  discreet  and  proper  exercise  of  this  power  to  admit  the  accused 
to  bail  under  the  circumstances  of  the  case  ?  In  c^ses  of  felony, 
the  prisoner  cannot,  as  a  matter  of  right,  be  admitted  to  bail. 
Whether  he  shall  be  let  to  bail  is  a  question  resting  in  the  sound 
legal  discretion  of  the  court^ 

Justice  SuTHEELAND,  in  ex  parte  Taylor,*  says  :  the  principal 
consideration  is,  whether  the  nature  of  the  crime  be  such  as  that 
a  recognizance  would  operate  to  secure  the  prisoner's  appearance ; 
the  safest  course  in  cases  where  the  guilt  of  the  prisoner  is  clear, 
is  to  deny  bail. 

It  was  held  in  the  Court  of  Sessions  in  New  York  city,  as  a 
general  rule,  that  where  the  prisoner  is  found  in  possession  of 
stolen  goods  he  cannot  be  bailed.^ 

One  under  indictment  for  felony  may  be  bailed,  if  the  district 
attorney  consents.* 

In  Goodwin's  case,  the  court  said  :  It  seems  to  me  that  the 
power  to  bail  must  be  incident  to  the  power  to  heai'  and  deter- 
mine. We  have  certainly  power  to  discharge  altogether.  It  is 
expressly  given  to  us  by  statute,  under  certain  circumstances,  and 
without  statute  it  necessarily  belongs,  as  it  appears  to  me,  to  a 
court  having  the  power  to  try,  as  in  all  cajses  to  which  such  power 
extends.  K  we  have  the  power  to  grant  a  new  gratuitous  dis- 
charge, it  must  follow,  I  think,  that  we  have  the  power  to  dis- 
charge sub  modo.  If  we  may  discharge  without  bail,  we  may,  a 
fortiorari^  discharge  upon  bail.  It  seems  to  be  admitted  that 
when  any  person  is  charged  with  any  felony  above  the  degree  of 
petit  larceny  (as  to  which  there  is  a  statutory  provision),  he  can- 
not demand  bail  as  of  course,  but  that  the  court  or  magistrate 
having  the  power,  are  to  bail  him  or  not,  in  their  discretion. 
Legal  discretion,  never  means,  either  in  civil  or  criminal  cases, 
arbitrary  will.  Legal  discretion  is  always  to  be  governed  or 
directed  by  known  and  established  rules,  and  in  truth  cannot  be 
otherwise  applied  than  to  decide  whether  facts  bring  the  case 
within  the  operation  of  such  rules.  The  well  established  rule  of 
law  applicable  in  this  case  is,  that  a  person  fully  and  explicitly 
charged  with  a  felony  cannot  be  bailed  unless  there  be  something 

'  Peo.  V,  Van  Home,  8  Barb.,  165. 
■  6  Cow.,  65. 

•  Peo. «.  Ferris,  1  Wh.  Cr.Cas.,  19. 

*  Peo.  V,  Van  Home,  8  Barb.,  158. 
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presented  in  opposition  to  the  charge  which  maj  ruse  a  presomp- 
tion  in  favor  of  his  innocence,  or  at  leasts  it  must  appear  indiffer- 
ent to  the  court  or  magistrate  called  on  to  bail  him  whether  he  is 
guilty  or  not.^ 

Though  the  action  of  a  committing  magistrate  or  court,  on  the 
question  of  admitting  to  bail,  is  the  subject  of  review  by  an  appel- 
late jurisdiction,  yet  it  is  final  as  to  other  magistrates  or  courts 
of  co-ordinate  or  concurrent  authority  on  the  same  question,  and 
where  bail  had  been  refused  by  the  conmiitting  magistrate,  and 
also  by  the  court  of  general  sessions,  in  which  court  the  indict- 
ment was  pending,  and  a  justice  of  the  supreme  court  afterwards 
decided  at  chambers  tp  admit  to  bail,  the  decision  was  reversed 
on  certiorari,  by  the.  supreme  court  sitting  in  general  term,  on 
the  ground  that>  the  question  was  res  judicata  when  brought 
before  the  justice  of  the  supreme  court  But  when  bail  has  been 
refused  on  account  of  insufficiency,  the  decision  does  not  present 
a  new  application  for  a  discharge  on  offering  other  bail.' 

It  was  said  in  one  case,  that  where  the  crime  charged  and  the 
circumstances  are  such  that  a  bail  bond  will  afford  reasonable 
assurance  that  the  accused  will  appear  to  stand  trial,  it  is  his 
right  that  the  bond  should  be  accepted  in  lieu  of  his  personal 
detention ;  that  the  right  to  detain  for  trial  being  a  restraint  upon 
personal  liberty,  is  limited  to  the  necessities  of  society,  and  when 
other  adequate  security  can  be  had,  the  necessity  for  personal 
detention  does  not  arise,  and  a  resort  to  it  is  not  warranted  by 
law,  but  is  illegal,  unjust  and  oppressive ;  and  in  determining 
whether  such  security  would  be  adequate,  it  is  necessary  to  con- 
sider  the  nature  of  the  offence  charged,  the  probabilities  of  con- 
viction, the  penalty  to  follow  it,  and  the  position,  sex,  social  and 
family  relations,  and  pecuniary  means  of  the  accused.^ 

§  50.   OF  THE  AMOUNT  OF  BAIL  BEQUIBED. 

The  Constitution  of  the  United  States^  and  of  this  State^  both 
declare  that  excessive  bail  shall  not  be  required.  What  bail 
should  be  called  excessive,  must  be  determined  by  the  officer 
letting  to  bail,  on  considering  the  circumstances  of  the  case.^ 

*  Peo.  V,  Goodwin,  1  Wh.  Cr.  Gas.,  434. 

'  Peo.  V,  Cunningham,  3  Park.,  531.    '  Peo.  v.  Cunningham,  3  Park.,  520. 

*  Art.  8  of  Amendments^  *  §  5. 

*  Smith  o.  Trawl,  1  Root,  165. 
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It  is  proper  in  fixing  the  amount  of  bail  for  the  court,  to  take 
into  consideration  the  fact  that  the  accused  is  a  man  of  fortune.^ 
The  recognizance  should  be  for  such  an  amount  as  will  be  likeljr 
to  secure  a  compliance  with  its  conditions.  The  judge  oughts 
therefore,  in  determining  its  amount,  to  take  into  consideration 
the  nature  of  the  ofTence,  and  the  character  and  property  of  the 
defendant.  A  person  of  wealth  charged  with  a  State  prison 
offence,  would  forfeit  his  recognizance  if  the  amount  were  such 
as  would  be  oppressively  large  when  required  of  a  poor  and 
and  obscure  individual.  If,  by  the  commission  of  a  crime  the 
accysed  has  obtained  property  and  retains  it,  the  court  should 
require  a  recognizance  at  least  for  a  larger  amount  than  the  value 
of  such  property.  The  offender  should  not  be  permitted  to  make 
the  crime  itself  an  instrument  for  his  escape.  The  amount  should 
not  be  oppressive,  but  never  so  small  as  to  hold  out  to  the  accused 
an  inducement  to'  forfeit  his  recognizance.' 

§  51.   OF  THE  SUKRENDEB  OF  THE  PBISONEB  BY  HIS  BAIL. 

Bail  may  surrender  their  principal  in  criminal  as  well  as  civil 
cases.  ^ 

Special  bail  may  arrest  his  principal  at  anyplace  or  at  any  time 
to  render  him  in  discharge  of  the  bail.  The  bail  may  make  the 
arrest  himself,  or  delegate  the  powet  to  another  or  others  in 
writing,  to  m&ke  the  arrest  for  him.  Either  the  bail  or  his 
deputy  may  call  in  the  aid  of  others  in  making  the  arrest,  but 
such  aid  must  be  rendered  in  the  presence  of  the  person  making 
the  arrest.* 

Where  a  private  individual  arrests  one  under  recognizance  to 
appear  and  answer  for  a  criminal  offence,  without  any  deputation 
or  authority  in  writing,  the  arrest  is  illegal,  and  does  not  there- 
fore discharge  the  recognizance.^ 

Where  the  recognizance  has  been  forfeited,  the  surety  cannot, 
as  a  matter  of  right,  discharge  himself  from  liability  by  a  sur- 
render of  the  principal,  though  the  court  may,  in  its  discretion, 
receive  a  surrender  and  remit  the  penalty  in  whole  or  in  part.* 

*  Ex  parte  Banks,  22,  Ala.  Rep.,  89. 
'  Swan's  Justice,  p.  483. 

■  Harp  V.  Osgood,  2  Hill,  216 ;  Hawk.P.  C,  B.  2,  ch.  15,  §  3 ;  2  Hale's  P.  0.  i 
124,  ed.  1778;  1  Chit.  Cr.  L.,  104,  Phila.  ed.,  1819. 

*  State  V.  Mahon,  3  Harrington,  568. 

*  Peo.  V.  Moore,  2  Douglas,  1.  *  Com.  v.  Johnson,  3  Cush.,  454. 
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Bail  may  take  their  principal  in  another  State,  and  may  break 
open  the  outer  door  of  the  house  in  order  to  take  their  principal; 
so,  also,  may  the  person  deputed  by  the  bail.^ 

The  taking  is  not  considered  as  the  service  of  procees,  but  as 
a  continuation  of  the  custody,  which  had  been  at  the  request  of 
the  principal  committed  to  bail.  The  principal  may,  therefore, 
be  taken  on  a  Sunday.  The  dwelling  house  is  no  longer  the 
castle  of  the  principal  in  which  he  may  place  himself  to  keep  off 
the  bail.  If  the  door  should  not  be  opened  at  midnight,  the 
bail  may  break  it  down  and  take  the  principal  from  his  bed  if 
that  measure  should  be  necessary  to  enable  the  bail  to  take  him.' 

The  render  of  the  principal  in  court  and  the  refusal  of  the 
sureties  to  stand  as  bail  until  another  court,  to  which  it  was  pro- 
posed to  respite  the  recognizance,  is  a  virtual  surrender  of  the 
principal;  a  ri^ht  wiiich  belongs  to  the  bail  even  in  criminal 
cases.  No  particular  form,  as  in  civil  cases,  has  been  prescribed. 
When  the  defendants  refuse  to  stand  any  longer  as  bail,  the  court 
shall  order  the  principal  into  custody,  unless  new  bail  has  been 
furnished.  The  court  has  not  power  to  compel  a  continuance  of 
the  responsibility  a^^ainst  the  express  dissent  of  the  bail.^ 

If  the  defend^t  is  indicted  and  arrested  upon  a  warrant  before 
a  default  of  appearance,  it  is  equivalent  to  a  surrender  and  the 
bail  are  discharged.^ 

In  case  it  becomes  necessary  for  the  bail  to  surrender  lus  prin- 
cipal, and  he  wishes  to  deputize  some  third  party  to  make  the 
arrest,  he  should  prociure  a  certified  copy  of  the  recognizance 
from  the  clerk  of  the  court  with  whom  it  is  entered  or  filed,  and 
indorse  thereon  or  annex  thereto  a  power  of  attorney,  deputizing 
such  person  for  that  purpose. 

§  52.   GENERAL  BEQUISFTES  AND  YAUDrrr  OF  RECOGNIZANCES. 

A  reco'gnizance  is  defined  as  an  obligation  of  record  entered 
into  before  a  court  or  oflicer  duly  authorized  for  that  purpose, 
with  a  condition  to  do  some  act  required  by  law  which  is  therein 
specified.* 

*  Nichols  o.  Ingersoll,  7  John.  R.,  145;  Petersdorf  on  bail,  514;  8  Pick,  laS ; 
17  Mass.,  591,  604. 

■  Com.  V.  Brickett,  8  Pick.,  140. 

*  Peo.  V.  Clary,  17  Wend.,  373.  *  Peo.  v,  Stoger,  10  Wend.,  431. 

*  Bouv.  L.  Die. ;  Peo.  «.  Felton,  36  Barb.,  429. 
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A  recognizance  conditioned  for  the  appearance  of  M  at  the 
next  court  of  sessions  to  be  held  at  the  court  house  in  the  city 
of  H,  to  be  tried  by  a  jury  upon  an  indictment  for  forgery,  is  to 
be  construed  as  requiring  the  appearance  of  M  at  the  next  court 
of  sessions  to  be  held  in  the  city  of  H,  and  not  at  the  next  court 
of  sessions  to  be  there  held  at  which  a  jury  shall  be  summoned.^ 

A  recognizance  taken  for  a  purpose  not  authorized  by  law  is 
void;*  so  also  where  the  court  has  no  authority  to  act.® 

In  a  recognizance  it  is  not  necessary  to  set  forth  the  offence 
with  the  particularity  required  in  an  indictment.^ 

Nor  is  it  necessary,  in  or^er  to  charge  the  surety  in  a  recogni- 
zance, that  the  principal  should  unite  in  the  same  recognizance; 
it  is  enough  if  the  instrument  is  signed  by  the  person  sought  to 
be  charged.^ 

A  recognizance  which  requires  the  party  to  "  appear  at  the 
next  court  of  general  sessions,  and  answer  all  such  matters  as 
shall  be  alleged  against  him,  and  not  depart  the  court  without 
leave,"  was  held  valid.  It  was  not  necessary  that  it  should  recite 
any  particular  charge;  the  legal  effect  of  it  was  to  require  the 
recognitor  to  answer  any  charge  that  might  be  preferred  against 
him  until  discharged  by  act  of  court.^ 

I  A  recognizance  was  conditioned  that  the  prisoner  should  appear 
at  a  court  of  general  sessions  to  be  held  on  the  fourth  Monday 
of  February  next,  to  answer,  &c.,  and  not  depart  the  court  with- 
out leave,  it  was  held:  1.  That  the  time  when  the  prisoner  was 
to  appear  was  stated  with  sufficient  certainty.  2.  His  default 
might  be  entered  on  any  day  during  the  term.  He  was  bound 
to  attend  and  answer  during  the  term  unless  discharged. 
The  English  practice  of  giving  notice  to  the  bail  where  the 
prisoner  is  to  be  called  later  than  the  first  day  of  the  term, 
does  not  prevail  here.^ 

A  recognizance  conditioned  for  the  appearance  of  the  prisoner 
"  at  the  next  court  of  sessions,  to  be  held  at  the  court  house  in 

'  Peo.  V,  Derby,  1  Park.,  392. 

*  Haxrington  v.  Brown,  7  Pick.,  332. 

•  11  Mass.,  337;  7  Id.,  280;  12  Id.,  419;  16  Id.,  198. 
^  Peo.  V,  Blankman,  17  Wend.,  252. 

•  Peo.  V,  Huggins,  10  Wend.,  465. 

*  Gildersleeve  v.  Peo.,  10  Barb.,  35. 

^  Peo.  V.  Blanknian,#7  Wend.,  253 ;  Peo.  v.  Stoger,  10  Id.,  431. 
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the  city  of  H*,  to  be  tried  by  a  jury,"  is  to  be  construed  as  requir- 
ing his  appearance  at  the  next  court  of  sessions  to  be  held  in  the 
city  of  H,  and  not  at  the  next  court  of  sessions  th^e,  at  which 
a  jury  shall  be  summoned.^ 

A  misnomer  of  the  court,  at  which  the  party  is  to  appear,  con- 
tained in  a  recognizance,  e.  y.,  where  the  '*  court  of  sessions"  is 
named  as  the  '*  general  court  of  sessions  of  the  peace"  will  not 
necessarily  avoid  it.  A  *^  descriptio  curioB  "  may  be  treated  like  a 
"  descriptio  persoruB.^^ 

A  recognizance  taken  in  the  proper  court  and  returnable  ^  at 
the  next  court  of  oyer  and  terminer  is  not  void  for  uncertainty." 
The  fair  interpretation  is,  that  the  court  of  oyer  and  terminer  of 
the  county  where  the  indictment  was  found,  and  where  it  could  be 
tried,  and  where  the  recognizance  was  taken,  was  intended.' 

§  53.  BEOOGNIZANCE,  HOW  TAKEN. 

All  recognizances  required  or  authorized  to  be  taken  in  any 
criminal  proceeding  in  open  court  in  any  court  of  record  shall 
be  entered  in  the  minutes  of  such  court,  and  the  substance 
thereof  shall  be  read  to  the  person  recognized;  all  other  recog- 
nizances, in  any  criminal  matter  or  proceeding,  or  in  any  pro- 
ceeding under  the  laws  respecting  the  internal  police  of  this 
State  shall  be  in  writing,  and  shall  be  subscribed  by  the  parties 
to  be  bound  thereby.* 

The  following  is  the  clerk's  address  upon  taking  the  recogni- 
zance of  a  prisoner:  '^  You,  and  each  of  you,  acknowledge,  your- 
selves to  be  indebted  to  the  people  of  the  State  of  New  York,  to 
wit:  You  A,  B,  in.the  sum  of  one  hundred  dollars,  and  you  C,  D, 
in  the  sum  of  one  hundred  dollars,  to  be  levied  of  your  and  each 
of  your  goods  and  chattels,  lands  and  tenements  to  the  use  of  the 
said  people,  if  default  be  made  in  the  condition  following,  to  wit: 
The  condition  of  this  recognizance  is  such,  that  if  A,  B,  shall  appear 
at  the  next  court  (or  from  day  to  day  during  the  sitting  of  this 
court),  of  (state  the  court),  to  be  held  in  and  for  the  county  of 
Bensselaer,  then  and  there  to  answer  aad  stand  trial  upon  a  cer- 
tain indictment  against  him  for  felony  {or  tohatever  may  be  tiie 

•  Peo.  t>.  Derby,  1  Park.,  Cr.  R.,  31)2. 
■  Peo.  «.  Hawkins,  6  How.  Pr.,  2. 

•  Peo.  V.  McCoy,  39  Barb.,  73. 

•  2R.  S.,746,  §31.  • 
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offence)^  nor  to  depart  the  court  without  leave,  and  to  abide  its 
order  and  decision,  then  this  recognizance  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue.  Are  you,  and  each  of  you, 
content." 

A  recognizance  taken  in  a  court  of  oyer  and  terminer  for  the 
appearance  of  a  prisoner  at  a  court  of  sessions  to  answer  a 
pending  indictment,  must  be  entered  in  the  minutes  of  the  court, 
or  it  will  be  void.  Such  entry  must  contain  all  the  substantial  parts 
of  the  recognizance,  such  as  the  acknowledgment  of  the  indebted- 
ness, the  offence  charged,  the  condition,  &c.  A  mere  memorandum 
that  a  recognizance  in  a  certain  sum  was  taken,  is  not  sufficient. 
What  was  said  between  the  clerk  and  the  bail  in  the  taking  of  a 
recognizance  cannot  be  proved  by  the  certificate  of  the  clerk.* 

§  54.   OF  THE  THB  UEN  OF  BEOOOinZANGES  UPON  BEAL  ESTATE. 

No  recognizance  taken  by  any  court  or  by  any  officer,  binds  any 
lands,  tenements,  or  real  estate,  or  other  property,  but  such  recog- 
nizances are  to  be  deemed  to  be  mere  evidences  of  debt.' 

It  is  provided,  however,  that  all  recognizances  given  to  answer 
a  charge  preferred,  or  for  good  behavior,  or  to  appear  and  testify, 
in  all  cases  cognizable  before  courts  of  criminal  jurisdiction  in 
the  city  of  New  York,  on  being  forfeited,  shall  be  filed  by  the 
district  attorney,  together  with  a  certified  copy  of  the  order  of 
the  court  forfeiting  the  same,  in  the  office  of  the  clerk  of  the  said 
city  and  county,  and  thereupon  the  said  clerk  shall  docket  the 
same  in  the  book  kept  by  him  for  docketing  of  judgments,  trans- 
cripts whereof  are  filed  with  him  as  such  clerk,  as  if  the  same 
was  the  transcript  of  a  judgment  record  for  the  amount  of  the 
penalty,  and  the  recognizance,  and  the  certified  copy  of  the 
order  forfeiting  the  recognizance,  shall  be  the  judgment  record. 
Such  judgment  shall,  in  good  faith,  be  a  lien  on  the  real  estate 
of  the  persons  entering  into  such  recognizance,  from  the  time 
of  filing  such  recognizance  and  copy  order,  and  docketing  the 
same  as  above  directed.  An  execution  may  be  issued  to  collect 
the  amount  of  said  recognizance  in  the  same  form  as  up9n  a 
judgment  recovered  in  the  court  of  common  pleas  of  said  city  and 

*  Peo.  V.  Graham,  1  Park.,  141. 
•2R.S.,362,§21. 


302  CRIMINAL  PRACTICE. 

county,  in  an  action  of  debt  in  favor  of  the  people  against  the 
persons  entering  into  such  recognizance.^ 

The  same  statute  further  provides  that  the  costs  and  fees  to  be 
charged  for  entering  such  judgment  and  filing  the  necessary 
papers,  shall  be  the  usual  fees  to  the  clerk  for  filing  papers  and 
entering  rules,  but  thai  the  district  attorney  shall  receive  no  fees 
therefor.* 

It  has  been  decided  that  the  provisions  of  the  statute  above 
refered  to,  are  not  in  contravention  of  the  clause  of  the  constitu- 
tion, which  declares  that  the  trial  by  jury  in  all  cases  in  which  it 
had  been  theretofore  used,  should  remain  inviolate  forever.' 

The  judgments  docketed  upon  recognizances,  as  above  men- 
tioned, and  the  executions  issued  thereon,  are  subject  to  the  juris- 
diction and  control  of  the  Court  of  Common  Pleas  of  the  city 
and  county  of  New  York,  in  the  same  manner  as  if  such  judg- 
ments had  been  docketed  in  said  coiui:.^ 

§  55.   BEOOGNIZANCE,  WHEN  FOHFErFED. 

• 

Where  one  under  recognizance  appeared  in  court  answered 
when  called,  and  without  having  been  summoned  by  his  bail  or 
ordered  into  custody,  entered  upon  his  trial,  but  before  the  con- 
clusion of  his  trial,  departed  from  the  court  without  leave,  and 
did  not  return,  it  was  held  that  his  recognizance  was  forfeited.^ 

K  the  condition  of  the  bond  becomes  impossible  by  the  act  of 
God,  or  of  the  obligee,  or  the  conusee,  the  performer  is  excused.* 

As  where  the  party  dies,  or  intermediate  the  date  of  the  recog- 
nizance and  the  term  of  the  court  therein  mentioned,  the  party 
was  arrested  and  committed  to  jail  in  another  county,  where  he 
was  kept  in  confinement  until  after  the  day  of  appearance.^ 

So,  also,  where  a  surety  enters  into  a  recognizance  to  the  peo- 
ple of  the  State,  conditioned  that  his  principal  shall  appear  at 
court  to  answer  indictment,  and  subsequently,  and  before  the 
day  named,  the  principal  voluntarily  enlists  in  the  militia  forces 

'  Laws  1844,  ch.  315,  art.  4,  §  8. 

•  Idem,  §  9. 

■  Gildersleeve  V.  The  People,  10  Barb.,  35. 
«  Laws  1845,  ch.  229. 

•  Peo.  V.  McCoy,  39  Barb.,  73. 

•  Peo.  V.  Manning,  8  Cow.,  295 ;  Pep.  v,  Bartleu,  3  Hill,  570 ;  3  Harrington, 
333. 

^  Idem. 
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in  the  State,  raised  by  the  State  under  an  authorized  call  of  the 
President  of  the  United  States,  in  consequence  of  which  he  is 
detained'  by  the  officers  of  the  State,  and  prevented  firom  attend- 
ing according  to  the  recognizance.  When  called,  the  party  is 
not  liable  upon  his  recognizance,  for  such  a  case  is 'within  the 
rule  that  the  performance  of  the  recognizance  is  rendered  impos- 
sible by  the  act  of  the  obligees,  and  also  that  it  is  prevented  by 
act  of  law  and  the  sureties  are  discharged.^ 

A  recognizance  to  appear  and  answer  is  not  satisfied  by  an 
appearance  and  readiness  to  answer  on  the  first  day,  but  is  broken 
by  not  appearing  when  called  on  any  day  of  the  term.  It  was 
so  held,  although  the  recognizance  did  not  contain  the  clause, 
**  That  he  shall  not  depart,"  Ac* 

A  recognizance  to  appear  and  answer  before  a  court  or  officer 
is  not  satisfied  by  the  mere  corporal  presence  of  the  party;  he 
must  answer.^ 

It  is  no  defence  to  an  action  upon  a  recognizance,  conditioned 
for  appearance,  that  no  indictment  was  found  at  the  court 
where  the  accused  was  bound  by  it  to  appear,  since  the  discharge 
of  the  accused  does  not  depend  on  the  failure  to  find  a  bill;  but 
where  none  is  found,  it  is  in  the  discretion  of  the  court  to  dis- 
charge him.^ 

The  forfeiture  accrues  and  the  right  of  action  becomes  com- 
plete on  default  to  appear.  A  subsequent  arrest  of  the  prisoner 
and  his  discharge  upon  entering  into  another  recognizance,  and 
the  performance  of  its  condition,  constitutes  no  defence  to  an 
action  on  the  first.^ 

§  56.   ESTBEATING  THE  BECOGNIZANGE. 

The  Revised  Statutes  provide  that  whenever  any  recognizance 
is  directed  by  law  to  be  estreated,  such  estreat  shall  be  made 
by  the  entry  of  an  order  directing  the  same  to  be  prosecuted.^ 

Prior  to  the  entry  of  the  order  by  the  clerk  of  the  court,  the 
following  proclamation  is  made  by  the  clerk:  "  Hear  ye,  hear  ye, 
• 

*  Peo.  c.  Cook,  30  How.,  110;  Peo.  vl  Cushney,  44  Barb.,  118. 

*  Peo.  V,  Stager,  10  Wend.,  431 ;  Peo.  v,  Petry,  2  Hilt.,  523.  See  also  39 
Barb.,  73. 

•  Peo.  c.  Wilgus,  5  Den.,  58. 

«  Champlain  v,  Peo.  (2  Com.),  2  N.  T.,  82. 

•  Peo.  V.  Anable,  7  Hill,  33.  •  2  R.  S.,  486,  §  32. 
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hear  ye.  A  B  come  forth  and  answer  to  your  name,  and  save 
yourself  and  bail  or  you  will  forfeit  your  recognizance."  After 
a  short  pause  the  crier  then  proceeds:  ''  Hear  ye,  hear  ye,  hear 
ye.  C  D  and  E  F  bring  forth  A  B,  your  principal,  whom  you 
have  imderlaken  to  have  here  this  day,  or  you  will  forfeit  your 
recognizance."  No  one  answering,  the  court  directs  the  clerk  to 
enter  an  order  upon  the  minutes  of  the  court,  declaring  the 
recognizance  estreated  and  forfeited,  and  directing  the  prosecu- 
tion of  the  same.  Where  the  party  does  not  appear,  pursuant 
to  the  terms  of  the  recognizance,  the  same  is  sometimes  estreated; 
but  the  order  for  a  suit  thereon  is  sometimes  respited  or  delayed 
till  a  future  day,  when  if  the  party  makes  default  a  suit  is 
ordered.* 

Upon  the  estreating  of  the  recognizance,  besides  the  remedy 
by  an  action  against  the  sureties  upon  the  recognizance,  the  dis- 
trict attorney  should  immediately  issue  a  bench  warrant  for  the 
arrest  of  the  prisoner.  In  such  cases,  upon  the. re-arrest  of  the 
prisoner,  it  is  customary  to  enter  an  order  yacating  the  order 
estreating  the  recognizance  and  directing  a  suit ;  upon  the  sure- 
ties, paying  the  expenses  of  the  arrest,  including  the  cost  of  the 
court,  and  expenses  of  witnesses  incident  upon  the  failure  of 
the  prisoner  to  appear,  and  in  such  cases  where  the  failure  of  the 
prisoner  to  appear  was  willful  upon  his  part,  it  is  also  customary 
to  refuse  to  re-let  him  to  bail  again. 

In  the  city  and  county  of  New  York  it  is  not  the  duty  of  the 
district  attorney  to  prosecute  forfeited  recognizances,  unless  by 
express  order  of  the  court  of  general  sessions  or  of  the  court  of 
oyer  and  terminer  of  said  city  and  county.' 

§  57.   FOBFETTED  BEOOONIZANCES,  HOW  BEMriTED. 

By  the  Code  of  Procedure,  the  county  courts  are  given  power 
to  remit  forfeited  recognizances,  in  the  same  cases,  and  in  the  like 
manner,  as  such  power  was  given  prior  to  the  Code,  to  courts  of 
common  pleas.^ 

The  Court  of  Common  Pleas  of  the  city  and  county  of  New 
York,  has  likewise  power  to  remit  forfeited  recognizances,  in  the 
same  cases,  and  in  like  manner,  as  such  power  was  formerly  given 

^  Peo.  o.  Hainer,  1  Den.,  454. 

*  Laws  1839,  ch.  343,  §  2. 

*  Code,  §  30,  sub.  12. 
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by  law  to  courts  of  common  pleas,  and  to  correct  and  discharge 
the  docket  of  liens  and  of  judgments  entered  upon  recognizances.^ 

The  provision  of  the  Eevised  Statutes  above  referred  to,  in  rela- 
tion to  the  power  of  courts  of  conmion  pleas  upon  this  subject,  were 
as  follows:  Upon  the  application  of  any  person  whose  recognizance 
shall  have  become  forfeited,  or  of  his  surety,  the  court  of  common 
pleas  of  the  county  in  which  such  court  was  held,  or  in  which  such 
recognizance  was  taken,  might,  upon  good  cause  shown,  remit  such 
forfeiture  or  recognizance,  or  any  part  of  the  penalty  of  such 
recognizance,  and  might  discharge  such  recognizance,  upon  such 
terms  as  to  said  court  should  appear  just  and  equitable,  but  such 
provision  did  not  authorize  the  court  to  remit  or  discharge  any 
recognizance  taken  in  one  county  for  the  appearance  of  any  per- 
son in  another,  but  the  power  of  remitting  or  discharging  such 
recognizance  was  to  be  exercised  exclusively  by  the  court  of  the 
county  in  which  such  person  should  be  bound  to  appear.' 

The  statute  further  provided,  that  no  such  application  should 
be  heard  until  reasonable  notice  should  be  given  to  the  district 
attorney  of  the  county,  and  until  he  had  an  opportunity  to  exam- 
ine the  matter  and  prepare  to  resist  such  application.^ 

The  old  statute  further  provided,  that  in  the  order  granting 
the  remission  of  the  penalty  of  the  recognizance,  or  any  part 
/thereof,  the  concurrence  of  the  county  judge  should  be  expressed, 
and  that  no  such  application  should  in  any  case  be  granted  with- 
out payment  of  the  costs  and  expenses  incurred  in  the  proceedings 
for  the  collection  of  the  penalty  of  such  recognizance.^ 

m 

§  58.  axjrrs  on  beoognizances. 

Whenever  any  recognizance  to  the  people  of  this  State  shall 
have  become  forfeited,  the  district  attorney  of  the  county  in 
which  such  recognizance  was  taken  shall  prosecute  the  same  by 
action  of  debt  for  the  penalty  thereof;  and  the  proceedings  and 
pleadings  therein  shall  be  the  same  in  all  respects  as  in  personal 
actions  for  the  recovery  of  any  debt,  except  that  it  shall  not  be 
necessary  to  allege  or  prove  any  damages  by  reason  of  a  breach 

'  Laws  1854,  ch.  198,  §  6. 
•  2  R.  8.,  487,  §§  38,  39. 
.•  Idem,  §  40. 
«  Idem.  §§40,41. 

C.  P.— 20. 
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of  the  condition  of  such  recognizance;  but  on  such  breach  being 
found  or  confessed,  or  upon  judgment  by  default  being  entered 
against  the  defendants,  the  judgment  shall  be  absolute  for  the 
penalty  of  the  recognizance.^ 

All  the  provisions  of  the  Code  of  Procedure  are  applied  to 
all  recognizances  forfeited  in  any  court  of  sessions  or  of  oyer  and 
terminer,  in  any  of  the  counties 'of  this  State.' 

And  by  the  same  act  all  laws,  or  parts  of  laws,  or  provisions 
of  statutes  in  any  wise  conflicting  with  the  application  of  the 
Code  of  Procedure  to  forfeited  recognizances  are  repealed.^ 

As  to  suits  upon  recognizances  in  the  city  and  county  of  New 
York,  see  preceding  section  entitled,  "  Of  the  Uen  of  recogni- 
zances upon  real  estate."  ^ 

§  59.   F06TF0NIN6  TEm  TRIAL  ON  THE  DEFENDANT'S  AFFUGATION. 

In  case  the  defendant  is  not  ready  for  a  trial  by  reason  of  the 
absence  of  his  witnesses,  or  for  other  sufficient  reasons,  his 
counsel  makes  an  application  to  the  court  for  a  postponement  of 
his  trial  until  some  subsequent  term  of  the  court;  or,  as  it  is  tech- 
nically called,  for  an  order  of  continuance. 

The  old  English  practice  of  traversinff  the  indictment,  as  it  was 
called,  in  cases  of  misdemeanors — that  is,  that  the  defendant  was 
not  bound  to  submit  to  be  tried  at  the  same  assizes  or  sessions  at 
which  the  bill  was  found;  but  had  a  right  to  traverse  it,  that  is 
to  put  off  his  trial  until  the  next  following  assizes  or  sessions  for 
the  same  county — does  not  apply  with  us.* 

No  notice  of  the  application  is  required  to  be*given  to  the  dis- 
trict attorney;  the  appliction  is  generally  made  at  an  early  day 
in  the  session  of  the  court,  although  sometimes  the  prisoner's 
counsel  waits  until  the  case  is  called  up  for  trial  by  the  district 
attorney;  and  then  reads  the  affidavit  and  makes  his  motion  f<Nr 
an  order  of  continuance.  The  trial  is  generally  postponed  until 
the  next  term  of  the  same  court,  or  the  next  term  of  the  court  of 
oyer  and  terminer  or  of  sessions  to  be  held  in  the  county,  as  the 
case  may  happen  to  be;  although,  from  the  particular  circum- 

»  2  R.  S.,  485,  §  27 ;  vide  10  Barb.,  35 ;  4  Wend.,  387. 

•  Laws  1855,  ch.,  202,  §  1 ;  see  §  471  of  the  Code. 

•  Id.,  §  2. 

•  Ante  p.  301. 

•  Arch.  Cr.  PL,  vol.  1,  §  110;  4  Blac.  Com.,  351. 
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stances  of  the  case,  the  court  will  sometimes  put  the  trial  off  to  a 
more  distant  time.^ 

The  aflSdayit  of  the  prisoner  is  receiyable  even  in  capital  cases.' 
The  affidavit  must  m  general  be  made  by  the  party  applying;^ 
though,  in  some  cases,  his  atton:\jey  or  a  third  person  has  been 
allowed  to  do  it  in  his  stead,  as  if  he  be  abroad  or  unable  to 
appear.^ 

To  obtain  an  order  for  putting  off  the  trial,  the  affidavit  should 
be  full,  satisfactory,  and  direct  as  to  material  allegations  for  a  con- 
tinuance.' It  should  state  the  facts,  in  order  that  the  court  may 
determine  their  importance.  The  defendant's  opinion  of  the 
importance  of  undisclosed  facts,  can  constitute  no  safe  or  proper 
grounds  for  the  action  of  the  court.^  It  should  state  the  names 
and  places  of  abode  of  the  absent  witnesses,  and  that  they  are 
material  to  the  defence.' 

In  resisting  the  motion,  the  district  attorney  may  state  facts 
touching  the  merits  of  the  application,  and  the  demeanor,  conduct 
and  conversation  of  the  prisoner  in  the  pr^ence  of  the  court, 
may  properly  be  taken  into  consideration;  and  the  minutes  of  the 
grand  jury  may  be  referred  to,  for  the  purpose  of  ascertaining  the 
materiality  of  the  matters  proposed  to  be  proved  by  the  absent 
vritnesses;  and  in  deciding  upon  such  application,  the  same  cre- 
dence cannot  be  given  to  the  affidavit  of  a  person  indicted  for 
felony  as  to  the  uncontradicted  affidavit  of  a  party  to  a  civil 
action.^ 

In  a  note  to  Hettiok's  case,^  the  observation  is  made  that,  let 
th^  depravity  of  the  criminal  be  ever  so  great,  he  may,  by  offer- 
ing the  court  sufficient  reasons,  obtain  a  postponement  of  hb 
trial.  But  it  is  due  to  him  ex  gratia,  and  not  of  right.  He  has 
not  sucl^  absolute  right  even  upon  the  strongest  affidavits,  and 
though  his  trial  be  brought  on  immediately  after  his  indictment* 

*  1  Chit.  Cr.  L.,  494.  *  Com.  v,  Knapp,  9  Pick.,  496. 

*  Id. 

«  Peake'8  N.  P.,  97;  Barnes,  448;  I  Chit.  Cr.  Law,  493;  9  Pick.,  515. 

*  5  Humph.,  599. 

*  10  Yerg.,  258;  8  Sme.  k  Marsh,  401. 

*  8  East.,  35;  Fost.,  2;  8  Gratt.,  695;  Kurd's  Case,  5  Leigh.,  715;  Gordon 
9.  Spencer,  2  Black.,  286.    Vide  Peo.  v.  Uorton,  4  Park.  Cr.  IL,  222. 

*  Peo.  V.  Horton,  4  Park.  Cr.,  222. 

*  1  Whee.  Cr.  Cases,  p.  29. 
'•  1  Chit.  Cr.  L.,  491. 
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But  the  court  may  exercise  its  discretion  upon  all  the  facts  of  the 
case,  though  it  should  be  careful  to  give  the  prisoner  every  fair 
advantage.^    It  is  said  that  the  trial  will  be  postponefd: 

1.  K  by  the  publication  of  the  circumstances  of  the  case,  the 
public  mind  has  been  improperly  influenced.^ 

2.  Where  a  person  charged  consents  to  become  a  witness  and 
fully  and  fairly  discloses  the  guilt  of  his  associates.  In  such 
case,  if  he  is  prosecuted  at  all,  the  court  will  postpone  the  case 
to  give  him  time  to  apply  for  a  pardon.^  ^ 

3.  Where  a  witness  whose  evidence  is  material  to  the  trial 
has  no  sense  of  the  obligation  of  an  oath,  the  case  will  be 
adjourned,  and  the  witness  instructed  in  the  principles  of  moral 
duty.* 

4.  Where  the  counsel  of  the  prisoner  is  unable  to  attend 
through  sickness.^ 

5.  By  the  affidavit  of  the  absence  of  a  material  witiiess.'  The 
trial  will  not  be  postponed. 

1.  Where  the  witness  resides  in  a  foreign  country,  out  of  the 
reach  of  the  process  of  the  court  and  is  not  expected  to  return.^ 
In  such  case,  the  prisoner  should  apply  for  a  commission  to 
examine  the  witness. 

2.  Where  the  prisoner  has  been  guilty  of  laches  or  delay.® 

3.  Where  the  testimony  expected  goes  to  character  only.* 
That  an  indictment  was  recently  found  is  not  a  ground  for 

putting  off  a  trial  in  a  capital  case,  especially  where  the  prisoner 
has  been  a  long  time  in  prison  charged  with  the  offence.^^ 

Formerly  it  was  held  that  an  affidavit,  properly  verified,  of  the 
absence  of  a  material  witness  was  always  deemed  sufficient  to 
postpone  a  trial,  and  without  stating  the  facts  such  witness  wQuld 
be  expected  to  prove.  It  was  ruled  to  be  sufficiei^t  in  cases  of 
treason,  felony  and  misdemeanors;  but  courts  of  law  have 
become  a  little  more  strict.    The  case  of  Badcliffe^^  is  a  leading 

»  Peo.  V.  Horton,  4  Park.  Cr.,  222.      •  1  Burr.,  510-511. 

*  Cow.,  339-340.  *  1  Leach  Cas.,  430,  n.  a. 

•  Say.  Rep.,  63. 

•  Foster.  2. 

'  8  East.,  37 ;  3  Burr.,  1514;  1  Black.  Rep.,  510. 

*  1  Black.  Rep.,  514. 
'  8  East.,  34. 

>•  Peo.  tj.  Fuller,  2  Park.,  16. 
"  Foster,  p.  40. 
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one.  The  prisoner  was  charged  with  treason,  and  the  postpone- 
ment of  the  trial  was  refused,  although  the  affidavit  was  in  the 
usual  form  and  stated  the  witness  was  material;  the  trial  pro- 
ceeded and  the  prisoner  was  afterwards  executed. 

The  following  note,  inserted  between  brackets,  in  Bac.  Abr., 
tit.  trial,  vol.  6,  letter  H.,  p.  650,  seems  too  full  of  good  sense  to 
pass  unnoticed.  It  lays  down  the  rule,  where  there  is  no  cause 
of  suspicion^  the  affidavit  should  state  : 

1.  That  the  witness  is  material. 

2.  That  the  prisoner  has  endeavored  to  obtain  his  attendance. 

3.  That  he  is  in  hopes  of  procuring  it. 

But  if  there  is  cavse  of  suspicion  the  court  should  be  satisfied 
from  circumstances: 

1.  That  the  witness  is  material. 

2.  That  the  prisoner  has  not  been  guilty  of  laches. 

3.  That  he  has  a  reasonable  expectation  to  have  his  attend- 
ance.* 

The  following  cases  .in  poipt  have  been  decided  in  the  Gty 
Hall  in  the  city  of  New  York,  and  the  above  rule  fully  recog- 
nized. In  Bugham's  case^  the.  prisoner  was  indicted  for  larceny, 
and  made  an  affidavit  in. the  common  form  for  the  postponement 
of  the  trial;  the  affidavit  also  stated  that  he  intended  to  prove 
by  the  witness  that  he  took  the  article  by  mistake  for  his  own. 
Counter-affidavits  were  admitted  to  show  that  the  witness  could 
not  be  material;  they  prevailed,  and  the  prisoner  was  convicted 
and  sentenced.  In  another-  case^  the  prisoner  presented  an  affi- 
davit, stating  that  a  captain,  who  was  gone  to  Savannah,  was  a 
material  witness;  without  whose  testimony  she  could  not  safely 
go  to  trial,  and  that  she  expected  to  be  able  to  procure  his  attend- 
at  the  next  term. 

The  court  refused  the  motion  for  a  postponement,  unless  the 
prisoner  would  state  the  facts  she  expected  to  prove  by  the 
witness,  which  was  not  done,  and  the  trial  proceeded.^ 

In  the  above  case,  the  court  remarked:  Jji  ordinary  cases  an 
affidavit  of  an  absent  witness  has  been  sufficient  in  this  court  to 
put  off  the  trial  to  the  next  term.    But  cases  may  occur  where 

»  Vide  3  Barr,  1514 ;  1  Bliick.  Rep.,  436. 
■  City  HaU  Rec.,  ▼ol.  1,  p.  30. 
»  Peo.  V,  Foot,  1  Whee.  Cr.  Cases,  70. 
*  Vide  1  Whee.  Cr.  Cas.,  vol.  1,  page  30. 
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the  court  will  compel  the  prisoner  to  show  how  the  absent  wit* 
ness  is  material,  by  stating  in  his  affidavit  what  he  expects  to 
prove  by  them. 

It  has,  however,  been  decided  in  this  State  that  an  affidavit  made 
for  the  postponement  of  a  trial  during  the  same  term  an  indict- 
ment is  found,  and  within  a  few  days  2^r  such  finding,  need  not 
allege  the  particular  matters  which  the  defendant  expects  to 
prove  by  such  witnesses.^ 

In  suspicious  cases,  where  an  affidavit  is  made  in  the  usual  form, 
of  the  absence  of  a  material  witness,  the  court  will  direct  the 
counsel  for  the  prisoner  to  join  in  a  commission  with  the  district 
attorney  to  take  testimony  of  such  absent  witness,  and  will  allow 
a  reasonable  time  for  the  execution  of  the  commission;  but  if  he 
does  not  choose  to  join  in  such  commission,  they  will  compel  him 
to  show  that  his  absent  witness  is  material.^ 

The  courts  of  this  State  have  held  that  on  motion  for  the  first 
time  to  put  off  the  trial  where  there  are  no  circiunstances  of  sus* 
picion,  the  common  affidavit  of  the  absence  of  a  material  witness 
is  sufficient,  and  the  applicant  cannot  be  required  to  state  what  he 
expects  to  prove  by  the  witness.^ 

Although  the  judge  has  a  discretion  in  certain  cases  to  refuse 
putting  off  a  trial,  he  should  not  refuse  unless  by  counter  affidavit^ 
or  otherwise  circumstances  of  suspicion  appear.^ 

In  a  late  case  in  this  State,  it  was  held  that  the  trial  of  a  crim* 
inal  case  will  b»  postponed  on  the  application  of  the  defendant, 
on  the  general  affidavit  of  the  absence  of  a  material  witness, 
unless  it  is  apparent  that  the  application  is  made  for  the  purposes 
of  delay,  in  which  case  an  affidavit  will  be  required,  showing  the 
nature  of  the  defence  intended  to  be  sustained  by  the  absent 
witnesses,  that  the  court  may  judge  of  their  materiality. 

In  the  above  case,  an  application  was  made  to  postpone  the  ^ 
trial  of  an  indictment  for  murder,  and  it  was  claimed  by  the  dis- 
trict attorney  and  was  not  controverted  by  the  defence,  that  no 
living  person  was  present  at  the  alleged  murder,  and  there  was 
no  pretence  of  an  alibis  such  general  affidavit  was  held  to  be 
insufficient,   and  the  prisoner  was  required  to  disclose  what 

*  Brood's  Case,  3  City  H.  Rec.,  7. 

•  Peo.  V.  Hettick,  1  Whee.  Cr.  Cas.,  26. 

»  5  Cow.,  16;  6  Cow,,  577;  7  Cow.,  383;  3  HiU,  323;  3  How.,  49. 

♦  6  Cow,  15. 
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defence  he  expected  to  establish  by  the  evidence  of  the  absent 
witnesses.  In  the  same'  case  the  court  also  observed,  that  trials 
in  criminals  cases  will  not  usually  be  postponed  on  account  of 
the  absence  of  witnesses  to  character,  and  where  an  application 
was  made  to  postpone  the  ti*ial  of  the  indictment  to  enable  the 
defendant  to  procure  witnesses  to  character,  and  the  district 
attorney,  in  opposing  the  motion,  offered  to  admit  the  previously 
good  character  of  the  prisoner;  the  motion  was  denied  on  the 
makiiigofsuchadiniflsion.^ 

A  party  is  not  entitled  to  a  postponement  of  the  trial  for  the 
absence  of  witnesses  unless  he  shows  that  the  witnesses  are 
material,  and  also  that  he  has  used  due  diligence  to  secure  their 
attendance.^ 

Where  a  prisoner  neglects  to  subpoena  a  witness,  and  relies 
upon  his  promise  to  attend,  the  court  will  not  put  off  the  cause 
in  case  of  his  non-attendance.^ 

The  absence  of  a  transient  witness,  whom  the  party  had  an 
opportunity  of  examining  before  the  trial,  is  no  cause  for  putting 
off  the  trial.^ 

Affidavits  of  this  kind  are  easily  made,  and  public  justice  often 
suffers  by  them;  the  court  has  a  discretion  to  allow  them  or  not, 
Bs  they  please ;  and  in  proper  cases  the  court  should  exercise 
their  discretionaiy  power  to  compel  the  prisoner  to  state  what 
he  expects  to  prove  by  the  absent  witness.  In  most  cases  where 
adjournments  are  granted,  public  justice  is  defeated. 

In  The  Peo.  v.  Yermilyea  it  was  said  that  where,  on  a  cause 
being  carried  down  for  trial  for  the  first  time,  the  defendant 
moves  to  put  off  the  trial  for  the  absence  of  a  material  witness, 
having  used  due  diligence  to  obtain  his  attendance,  though  such 
witness  reside  out  of  the  jurisdiction  of  the  court,  the  trial  should 
be  postponed.  It  is  no  answer  to  the  application  to  admit  that 
the  witness  required  would,  if  present,  testify  to  the  facts  sup- 
posed in  the  affidavit  on  which  the  motion  to  postpone  is 
founded,  though  semble  it  would  be  an  answer  to  admit  unquali- 
fiedly the  truth  of  such  facts;  short  of  this  the  party  is  entitled 
to  time  for  obtaimng  the  oral  examination  of  his  witness  before 

*  Peo.  V.  Wilson,  5  Park.,  199. 
■  6  Duer,  653. 

•  Anthon  N.  P.,  272. 

«  2  Gai.,  384;  Col.  &  G.  Gasas,  427. 
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the  jury.  In  all  such  cases  the  questions  are:  1.  Is  the  witness 
material.  2.  Has  the  defendant  been  guilty  of  laches.  3.  Can 
the  witness  be  procured  at  the  next  court.  The  court  has  a  dis- 
cretion as  to  putting  off,  but  it  is  a  legal  discretion.' 

§  60.   TBIAL  POSTPONED  BY  NEGLECT  OF  FBOSEGUTOB. 

The  trial  of  the  cause  may  also  be  put  off  by  the  mere  laches 
or  neglect  of  the  prosecutor  to  bring  it  on. 

§  61.   FRISONEB  WHEN  ENTITLED  TO  BELE^E  BY  3SEASONOF  NEGLECT 

TO  TBY  HIM. 

K  any  prisoner  indicted  for  an  offence  triable  in  the  court  of 
sessions  and  committed  to  prison,  whose  trial  shall  not  have  been 
postponed  at  his  instance,  shall  not  be  brought  to  trial  before 
the  end  of  the  next  term  of  the  court  of  sessions,  which  shall  be 
held  in  the  county  in  which  he  is  imprisoned  after  such  indict- 
ment found;  he  shall  be  entitled  to  be  discharged,  so  far  as  relates 
to  the  offence  for  which  he  was  committed.' 

And  if  any  prisoner  indicted  for  any  offence  not  triable  in  a 
court  of  sessions,  but  which  may  be  tried  in  a  court  of  oyer  and 
terminer  and  committed  to  prison,  whose  trial  shall  not  have 
been  •  postponed  at  his  instance,  shall  not  be  brought  to  trial 
before  the  end  of  the  next  court  of  oyer  and  terminer,  which  shall 
be  held  in  the  county  in  which  he  is  imprisoned  after  such  indict- 
ment found,  he  shall  be  entitled  to  be  discharged,  so  far  as  relates 
to  the  offence  for  which  he  was  committed.* 

But  if  satisfactory  cause  shall  be  shown  by  the  district  attorney 
to  any  court  to  which  application  shall  be  made,  under  either  of 
the  two  last  sections,  for  detaining  such  prisoner  in  custody  or 
upon  bail,  until  the  sitting  of  the  next  court  in  which  he  may  be 
tried,  the  court  shall  remand  such  prisoner,  or  shall  hold  him  to 
bail  as  the  case  may  require.* 

§  62.   THE  TBIAL  BEING  POSTPONED,  WTFESSES  TO  BE  BEOOGNIZED  TO 

APPEAB  AT  TRIAL. 

Whenever  the  trial  of  an  indictment  shall  be  postponed  by  the 
court  in  which  the  same  shall  be  pending,  it  shall  be  the  duty  of 

*  Peo.  t>.  VermUyea,  7  Cow.,  368.        •  2  R.  S.,  737,  §  30. 
^  Idem,  §  31.  «  Idem,  §  32. 
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the  district  attorney  to  cause  all  the  witnesses  on  the  part  of  the 
people  in  attendance,  deemed  by  him  material  to  be  recognized, 
to  appear  at  the  time  and  place  to  which  such  trial  shall  have 
been  postponed.^ 

The  court  may,  in  case  of  the  refusal  of  the  witness  to  enter 
into  the  recognizance,  commit  him  to  the  common  jail  of  the 
county,  to  secure  his  attendance  as  a  witness  at  the  court  to  which 
the  trial  has  been  postponed;  and  in  case  of  the  insolvency  of  the 
witness  in  its  discretion,  may  order  him  to  find  sureties  to  secure 
his  attendance  as  such  witness,  or  in  default  thereof,  to  stand 
committed  until  he  enter  into  a  recognizance  with  sufficient  sure- 
ties. Where  the  recognizance  is  entered  into  in  open  court,  the 
clerk,  before  making  a  record  of  the  same  upon  his  minutes,  makes 
the  following  address  to  the  witness  and  his  surety,  if  one: 

"  You,  and  each  of  you,  acknowledge  yourselves  to  be  indebted 
to  the  people  of  the  State  of  New  York,  to  wit:  You  A,  B,  in 
the  sum  of  one  hundred  dollars,  and  you  C,  D,  in  the  sum  of  one 
hundred  dollars,  to  be  levied  of  your,  and  each  of  your  goods 
and  chattels,  lands  and  tenements  to  the  use  of  the  said  people,  if 
default  be  made  in  the  condition  following,  to  wit:  The  condition 
of  this  recognizance  is  such  that  if  A  B  shall  appear  at  the  next 
court  of  (sessions  or  oyer  and  terminer),  to  be  held  in  and  for 
the  county  of  Bensselaer,  then  and  there  to  testify  on  the  trial  of 
an  indictment  against  E  F  for  grand  larceny  (or  whatever  may 
be  the  offence),  not  to  depart  the  court  without  leave,  and  to 
abide  its  order  and  decision,  then  this  recognizance  to  be  void; 
otherwise,  to  remain  in  full  force  and  virtue.  Are  you,  and  each 
of  you,  content." 

In  case  of  the  commitment  of  the  witness  to  jail  for  inability  to 
fiimish  sureties  for  his  attendance  at  the  adjourned  court,  he  may 
enter  into  such  recognizance  at  any  future  day  of  the  same  term; 
or  in  case  he  does  not  succeed  in  finding  sureties  until  after  the 
adjournment  of  the  court,  he  may,  with  sufficient  sureties,  enter 
into  a  written  recognizance  with  the  sam^  condition  as  above. 

A  recognizance  for  the  appearance  of  witnesses  must  contain 
an  acknowledgement  of  indebtedness  to  the  people,  and  must 
mention  the  offence  charged.  An  entry  in  the  clerk's  minutes 
under  the  title  of  the  cause,  stating  that  R  was  recognized  in 

'  Laws  1845,  ch.  180,  $  19. 
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$100  to  appear  at,  Aa,  to  testify  for  the  people  in  the  above 
caoae,  is  not  a  recognizance  and  cannot  be  sued  as  such.' 

§  63.  WITNESSES  IN  SUCH  GASES  MAT  BE  ATZAGHED  AND  FB06ECGTED 

FOB  FAILUBE  TO  AFFEAB. 

The  court  before  whom  any  witness  on  the  part  of  the  people, 
in  a  criminal  prosecution,  shall  hare  been  recognized  to  appear 
by  recognizance  taken  before  a  magistrate  or  a  court  of  record 
having  criminal  jurisdiction,  may  proceed  against  such  witness 
for  any  defSuilt  in  appearing  pursuant  to  the  condition  of  his 
recognizance  by  process  of  attachment,  in  the  same  manner  and 
with  like  proceedings  therein  as  if  such  witness  had  fiuled  to 
appear  in  obedience  to  a  subpcena;  and  the  recognizance  of  such 
witness  filed  with  the  clerk  or  the  court,  if  taken  before  a  magis- 
trate, or  the  record  of  the  recognizance,  if  taken  before  a  court 
of  record,  and  the  entry  in  the  minutes  of  the  clerk  of  the  court 
of  the  default  of  such  witness  shall  be  sufficient  evidence  for 
issuing  such  process  of  attachment.  The  issuing  of  an  attachment 
against  a  witness,  as  above  provided,  is  not  a  bar  to  the  prosecu- 
tion of  his  recognizance.  District  attorneys  are  prohibited  from 
receiving  any  fees  for  the  appearance  of  any  witness  who  shall 
have  been  recognized  to  appear  in  the  same  prosecution  and  at 
the  same  court  designated  in  such  subpoena.'' 

Before  an  attachment  is  issued  in  case  of  the  failure  to  appear 
of  a  witness,  who  has  been  placed  under  a  recognizance  to 
appear  and  testify,  a  proclamation  should  be  made  by  the  crier 
for  the  witness  to  appear  the  same  as  in  case  of  disobedience  to  a 
subpoena  duly  served. 

.     §  64.   FBISONEBS  IN  JAIL  ALLOWED  TO  CONVEBSE  WITH  THEIB 

OOUNSEL. 

Persons  detained  for  trial  may  converse  with  their  counsel  and 
with  such  other  persons  as  the  keeper,  in  his  discretion,  may 
allow,  but  prisoners  under  sentence  shall  not  be  permitted  to 
hold  any  conversation  with  any  person  except  the  keepers  or 
inspectors  of  the  prison,  unless  in  the  presence  of  a  keeper  or 
inspector.' 

■  Poo.  V.  Bundle,  6  Hill,  606. 

•  Laws  of  1845,  ch.  180,  §  20. 

'  2  R.  S.,  part  4,  chap.  3,  tit.  1,  art.  U  §  7. 
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§  65.  FBI80!IEBS,  WHEN  NOT  TO  BE  BEMOTEB  BY  HABEAS  OOBFUS 

DUBmO  SESSION  OF  OTEB  AND  TEBMINEB. 

After  the  conrt  of  oyer  and  terminer  shall  commence  its  ses^ 
sions  in  any  county  no  prisoner,  detained  in  the  common  jail  of 
any  such,  county  upon  any  criminal  charge,  shall  be  removed 
therefrom  by  any  writ  of  habeas  corpusy  imless  such  writ  shall 
have  been  issued  by  such  court  of  oyer  and  terminer  or  shall  be 
made  returnable  before  it.^ 

%  66.  OF  SUBF(ENAS  FOB  WTTNESSES  FOB  THE  FEOFLE. 

The  district  attorney  of  eveiy  county  has  power  to  issue 
ftubpcenas  for  witnesses  in  support  of  any  prosecution  to  appear 
at  any  court  without  the  seal  of  such  court,  and  eveiy  such  sub* 
poena,  subscribed  by  the  district  attorney  issuing  the  same,  is  as 
valid  and  effectual  as  if  the  seal  of  the  court  at  which  any  witness 
named  therein  is  required  to  appear  had  been  affixed  thereto.* 

§  67.   SUBPOENAS  FOB  THE  DEFENDANT,  AND  HOW  ISSUED. 

The  clerk  of  any  county  in  which  an  indictment  shall  be  found, 
or  any  proceeding  before  the  sessions  shall  be  instituted,  upon 
the  application  of  the  defendant,  without  requiring  any  fees,  shall 
issue  subpcenas,  as  well  during  the  sitting  of  any  court  as  in 
vacation,  for  such  witnesses  as  such  defendant  shall  require  resid* 
ing  in  or  out  of  the  county.^ 

If  such  subpoena  be  issued  to  compel  the  attendance  of  any 
witness  at  any  court  of  sessions  it  shall  be  issued  under  the  seid 
of  the  county  court  of  the  county,  shall  be  tested  in  the  name  of 
the  first  or  senior  judge  of  such  county,  and  on  the  day  it  is 
issued,  and  shall  be  made  returnable  at  any  day  of  the  sitting  of 
the  court  at  which  the  attendance  of  the  witness  shall  be 
required.* 

If  such  subpoena  be  issued  to  compel  the  appearance  of  any 
witness  at  any  court  of  oyer  and  terminer,  it  shall  be  issued 
under  the  seal  of  such  court,  if  there  be  one;  and  if  there  be 
none  under  the  seal  of  the  county  court  of  the  county,  shall  be 
tested  in  the  name  of  the  circuit  judge  of  the  circuit  on  the  day 

*  2  R.  S.,  part  4,  chap.  3,  tit.  1,  art.  2,  §  27. 
■  2  R.  S.,  729,  §  66. 

*  2  R.  S.,  729,  §  62. 

*  Id.,  §  63. 


316  CRIMINAL  PRAOTICB. 

•  * 

it  is  issued,  and  shall  be  made  returnable  at  any  day  of  the  sit- 
ting of  the  court  at  which  the  attendance  of  the  witness  shall  h% 
required.* 

§  68.   WTTNESSES  IN  A  lOBKIGN  OOHNTT. 

Whenever  it  shall  become  necessary  to  send  subpoenas  into  a 
foreign  county  for  witnesses  on  criminal  process,  the  district 
attorney  is  empowered  to  send  them  to  the  sheriff  of  the  county 
in  which  the  said  witnesses  reside,  whose  duty  it  shall  be  to 
serve  the  same  and  make  his  return  without  delay  to  such  district 
attorney." 

^  69.   FEES  NOT  TO  BE  TENDEHED  WITNESS. 

It  shall  not  be  necessary  to  pay  or  tender  any  fees  whatever 
to  any  witness  subpoenaed  on  the  part  of  the  people  of  this 
State  in  support  of  any  prosecution,  or  to  any  witness  subpoenaed 
on  the  part  of  any  defendant  in  any  indictment;  but  such  witness 
shall  be  bound  to  attend  as  if  the  fees,  allowed  by  law  to  wit- 
nesses in  civil  cases,  had  been  duly  paid  him.' 

^70.   DISOBEDIENOE  OF  SUBPOENA. 

Disobedience  of  every  subpoena,  issued  pursuant  to  the  fore- 
going provisions,  shall  be  punished  in  thcsame  manner  and  upon 
the  like  proceedings  as  provided  by  law  in  cases  of  subpoenas 
returnable  at  any  circuit  court;  and  the  person  guilty  of  such  dis- 
obedience shall  be  liable  to  the  party,  at  whose  instance  such 
subpoena  issued,  in  the  same  manner  and  to  the  same  extent  as  in 
cases  of  subpoenas  issued  in  any  civil  suit.^ 

In  case  of  the  failure  of  the  witness  to  appear  and  testify  in 
obedience  to  a  subpoena  duly  served  upon  him,  he  is  called  by 
the  crier  of  the  court  as  follows: 

'^  A  B  come  forward  and  testify  in  this  issue,  joined  between 
the  people  of  the  State  of  New  York  and  C  D,  upon  an  indict- 
ment for  grand  larceny  (or  other  ofience),  according  to  the  com- 
mand of  a  subpoena  therein  served  on  you  or  your  default  will  be 
entered." 

The  district  attorney  thereupon  produces  proof  of  due  service 
of  the  subpoena  upon  the  witness;  the  clerk  enters  his  default 

*  2  R.  S.,  729,  §  64. 

•  2  R.  S.,  729,  §  67. 

•  2  R.  S.,  730,  §  69. 

*  2  B.  S.,  729,  §  68. 


TRIAL  OP  INDICTMENTS.  317 

and  an  order  that  an  attachment  issue.  The  attachment  is  signed 
by  the  clerk  of  the  court  and  district  attorney,  and  sealed  with 
the  seal  of  the  court.  The  proceeding  upon  obtaining  an  attach- 
ment for  disobedience  to  a  subpoena  requiring  the  witness  to 
attend  and  testify  before  a  grand  jury  is  the  same,*  except  that 
the  crier,  in  calling  the  witness,  calls  him  to  come  forward  and 
testify  in  a  certain  complaint  preferred  against  C  D  before  the 
grand  jury  for  grand  larceny  (or  other  offence). 

§  71^  WHEN  FRISONEBS  MAT  ALSO  BE  BBOXJGHT  BEFOBE  OOUBTS  AS 

WITNESSES. 

Whenever  it  shall  appear  to  the  court  in  which  any  indictment 
is  pending,  and  to  be  tried  against  any  person  for  any  offence 
committed  by  him  while  imprisoned  in  any  coimty  prison  or  any 
one  of  the  State  prisons,  on  the  person  of  any  other  individual 
confined  in  such  jail  or  State  prison,  that  any  other  person  confined 
in  any  county  prison  or  in  any  of  the  State  prisons  is  an  important 
witness  in  behalf  of  the  person  so  indicted,  such  court  is  authorized 
to  grant  a  writ  of  habeas  corpus  for  the  purpose  of  br^ing  such 
prisoner  before  such  court,  to  testify  upon  the  trial  of  such  indict- 
ment, in  behalf  of  the  party  making  the  application;  and  every 
person  when  brought  up  on  such  writ,  may  be  examined  as  a  wit- 
ness on  such  trial,  and  shall  be  competent  to  testify  thereon  in 
behalf  of  the  defendant  or  the  people,  notwithstanding  his  con- 
viction and  imprisonment.^ 

§  72.   FOBEION  AND  FOOB  WITNESSES,  HOW  PAH). 

When  any  person  shall  attend  a  court  of  oyer  and  terminer  or 
a  court  of  sessions  as  a  witness,  in  behalf  of  the  people  of  this 
State,  upon  the  request  of  the  public  prosecutor,  or  upon  a  sub- 
poena, or  by  virtue  of  a  recognizance  for  that  purpose,  and  it 
shall  appear  that  such  person  has  come  from  any  other  State 
or  territory  of  the  United  States,  or  from  any  foreign  country,  or 
that  such  person  is  poor,  the  court  may,  by  an  order  in  its  min- 
utes, direct  the  county  treasurer  of  the  county  in  which  the  court 
shall  be  sitting,  to  pay  to  such  witness  such  sum  of  money  as  shall 
seem  reasonable  for  his  expenses.' 

»  R.  S.  5th  ed.,  vol.  3,  p.  1101,  §§  178,  179. 
•  2  R.  S.,  753*,  §  23. 
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When  such  foreign  or  poor  witness  makes  an  application  to  the 
court  for  compensation  for  his  expenses,  the  following  oath  is 
administered  to  him: 

''  You  shall  tiiie  answers  make  to  snch  questions  as  shall  be 
put  to  you  touching  your  application  for  the  exp^ises  of  your 
attendance  at  this  court  as  a  witness,  in  behalf  of  the  people  of 
this  State;  so  help  you  God'' 

Under  this  application,  the  witness  may  be  allowed  for  travel- 
ing expenses  and  board,  but  cannot  be  paid  for  fees  as  such 
witness. 

A  similar  provision  to  the  above,  exists  where  the  witness 
attends  the  circuit  court  upon  the  trial  of  an  indictment  removed 
from  a  court  of  oyer  an^  terminer  into  the  Supreme  Court^ 

The  clerk  of  the  court  by  which  such  order  shall  be  made,  is 
required  to  immediately  make  out  and  deliver  a  certified  copy 
thereof  to  the  person  in  whose  favor  the  same  is  made,  without 
exacting  any  fee  for  such  service;  and  upon  the  production  of  such 
certified  copy  to  the  county  treasurer,  or  as  soon  thereafter  as  he 
shall  have  sufficient  moneys  in  his  hands,  he  shall  pay  the  person 
authorized  to  receive  the  same,  or  to  the  order  of  such  person, 
the  sum  of  money  so  directed  to  be  paid,  which  shall  be  allowed 
to  him  in  his  accounts.' 

§  73.   COMMISSIONS  FOB  WITNESSES. 

In  the  absence  of  any  statutory  provision  authorizing  the  peo- 
ple to  issue  a  commission  to  examine  witnesses,  none  exists.  The 
statute,  however,  provides  for  the  examination  of  witnesses  upon 
a  commission  upon  the  behalf  of  the  defendant,  as  follows:  When- 
ever an  issue  of  fact  is  joined  upon  any  indictment,  the  defendant 
therein  may  apply  to  the  court  in  which. such  indictment  is  pend- 
ing, for  a  conunission  to  examine  any  material  witness  residing 
out  of  this  State,  and  such  court  may  grant  the  same  upon  the 
same  proof,  and  in  the  like  cases  and  on  similar  terms  as  pro- 
vided by  law  in  civil  cases;  and  the  officer  prosecuting  in  behalf 
of  the  State,  shall  be  permitted  to  join  in  sugh  commission,  and 
to  name  witnesses  on  the  part  of  the  people.' 

Interrogatories  to  be  annexed  to  such  commission,  shall  be 

*  Laws  1846,  ch.  59, 

•  2  R.  S.,  753,  §§  25,  26. 

"  2  R.  S.,  731,  §  77.    See  practice  in  ciyil  cases,  3  Hill,  295. 
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settled,  and  sach  commission  shall  be  issued,  executed  and  returned 
in  the  manner  prescribed  by  law  in  respect  to  commissions  in 
oiyil  cases,  and  the  depositions  taken  thereon  shall  be  read  in  the 
same  cases  and  with  the  like  effect  as  in  civil  suits.^ 

Witnesses  cannot  be  examined  de  bene  ease  at  the  instance  of 
the  public  prosecutor  after  indicti^ent  found,  though  they  may  be 
at  the  instance  of  the  defendant,  and  after  issue  joined  upon  an 
indictment,  the  defendant  may  examine  witnesses  residing  out  of 
the  State  upon  commission,  and  the  public  prosecutor  is  entitled 
to  join  in  the  conunission  and  name  witnesses  on  the  part  of  the 
people;  but  there  is  no  authority  at  common  law  for  taking 
depositions  in  criminal  cases  out  of  court  without  the  consent  of 
the  defendant.  The  general  rule  in  criminal  cases  is,  that  wit- 
nesses must  appear  in  court  and  be  confronted  by  the  accused 
party,  and  the  exception  to  this  rule  recognized  at  common  law 
is  that  of  dying  declarations  in  prosecutions  for  homicide.^ 

§  74.   OF  THE  EXAMINATION  OF  WITNESSES  CONDITIONALLY  BY  THE 

DEFENDANT. 

After  an  indictment  shall  be  found  against  any  defendant  he 
may  have  witnesses  examined  in  his  behalf  conditionally,  on  the 
order  of  a  judge  of  the  court  in  which  the  indictment  is  pending 
in  the  same  cases,  upon  the  like  notice  to  the  district  attorney, 
and  with  the  like  effect  in  all  respects  as  in  civil  suits.^ 

A  deposition  taken  conditionally  in  the  case  of  a  charge  for  a 
criminal  offence  and  before  indictment,  which  i^  entitled  in  a 
court  of  sessions  where  there  is  no  suit  or  proceeding  pending, 
and  in  a  suit  which  is  not  yet  commenced,  and  which  throughout 
refers  to  the  accused  not  by  their  individual  names  but  as 
defendants,  cannot  be  read  on  the  trial  of  an  indictment  after- 
wards preferred  on  that  charge,  because  of  the  rule  that  on  such  a 
deposition  the  witness  could  not  be  convicted  of  perjury  in  false 
swearing.^ 

§  75.  OF  THE  REMOVAL  OF  XNDICrTMENTS   BEFORE  TRIAL  FROM  THE 
COURT  OF  SESSIONS  TO  THE  COURT  OF  OYER  AND  TERMINER. 

The  Bevised  Statutes  provide  for  the  removal  of  indictments 

*  2  R.  S.,  731,  §  78.  *  Peo.  v.  Restell,  3  HUI,  289. 

*  2.  R.  S.,  781,  §  79. 

*  Peo.  e.  GhrysUl,  8  Barb.,  545;  vide  $  73,  ante. 
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from  the  courts  of  sessions  to  the  courts  of  oyer  and  terminer  of 
the  same  county;  thus  every  person,  against  whom  an  indictment 
shall  be  pending  in  the  court  of  sessions,  may  apply  to  any  jus- 
tice of  the  Supreme  Court  for  an  order  to  remove  such  indictment 
to  the  court  of  oyer  and  terminer  of  the  county  in  which  the 
same  was  found.  ^ 

The  removal  of  indictments  before  trial  from  the  court  of  ses- 
sions to  the  court  of  oyer  and  terminer,  as  above  stated,  is  now 
by  verified  application  and  order  thereon  of  a  Supreme  Ciourt  jus- 
tice. The  removal  of  indictments  by  certiorari  from  a  court  of 
sessions,  before  trial  thereon,  to  the  Supreme  Court  or  to  a  court 
of  oyer  and  terminer  has  been  abolished.' 

Where  an  iadictment  has  been  found  at  the  sessions  for  an 
offence  triable  in  that  court,  and  the  cause  is  subsequently 
removed  into  the  oyer  and  terminer  by  an  order  of  a  circuit 
judge,  the  oyer  and  terminer  has  power  to  order  the  indictment 
to  be  sent  back  to  the  sessions  for  trial,  and  this  without  notice 
to  the  accused.^ 

No  other  person  than  the  county  judge  of  the  county  courts  of 
the  county  of  Erie,  being  of  the  degree  of  counsellor  at  law  in  the 
Supreme  Court,  or  the  justices  of  the  supreme  court  or  superior 
court,  have  power  to  allow  any  writ  of  certiorari,  or  make  any 
order  for  the  removal  of  any  criminal  cause  from  the  court  of  ses- 
sions of  said  courts;  and  anyone  of  such  officers  have  such  power. 
The  recorder  of  the  city  of  Buffalo  and  either  of  the  Supreme 
Court  or  superior  court  judges,  and  no  other  persons,  have  the 
like  power  as  to  the  recorder's  court  in  said  city.^  No  such  writ 
of  certiorari  shall  be  allowed  or  order  made  without  an  affidavit 
made,  stating  the  facts  and  circumstances  on  which  the  application 
therefor  is  founded;  nor  shall  any  such  writ  be  allowed  or  order 
made  unless  at  least  four  days'  notice  in  writing  of  the  application 
therefor,  shall  have  been  served  on  the  district  attorney  of  said 
county,  together  with  a  copy  of  the  affidavit  on  which  such  appli- 
cation is  made.    The  district  attorney  shall  then  be  allowed  to 

»  2  R.  S.,  732,  ^  86. 

•  2R.S.,732,  §91. 

*  Peo.  e.  Sessions,  3  Barb.,  144. 

'  Laws  1846,  ch.  142,  §  1,  as  modified  1854,  ch.  96,  §  12,  and  1857,  ch.  361, 
§1;  2  R.  S.,  710,  §  36. 
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introdace  aiBdayits  and  other  evidence  in  opposition  to  such 
application.^ 

§  76.   OONTENTS  OF  THE  APPLICATION. 

Such  application  shall  set  forth  a  copy  of  the  indictment,  or 
the  substance  thereof,  the  time  when  it  was  found,  the  proceed- 
ings thereon,  if  any,  and  the  facts  and  circumstances  rendering  a 
removal  thereof  expedient,  and  shall  be  verified  by  affidavit.' 

^  77.   WHEN  OBBEB  TO  BE  ORANTEB. 

The  officer,  to  whom  such  application  is  made,  shall  grant  an 
order  that  such  indictment  be  removed  to,  and  that  the  defend- 
ant therein  be  tried  at  the  next  court  of  oyer  and  tenmner,  to  be 
held  in  the  county  where  such  iadictment  was  found,  unless  it 
riiall  appear  that  the  application  therefor  was  not  made  in  due 
season,  or  that  such  removal  will  produce  any  injurious  delay,  or 
in  any  way  lead  to  prevent  a  due  prosecution  of  such  indictment.^ 

%  78.   BEOOONIZANGE  THEREON* 

Before  granting  any  such  order  to  any  defendant  not  being  in 
actual  confinement,  such  officer  shall  take  from  such  defendant  a 
recognizance,  with  sufficient  sureties,  in  such  penalty  as  such  offi- 
cer shall  direct,  conditioned  that  the  person  indicted  shall  appear 
at  the  next  court  of  oyer  and  teiTniner  to  be  held  ia  the  county 
where  such  indictment  was  found,  and  at  such  other  time  as  such 
court  shall  appoint,  and  if  no  plea  shall  have  been  made  to  such 
indictment,  that  he  will  plead  to  the  same,  and  that  he  will  stand 
trial  upon  the  issue  joined  or  which  shall  be  joined  thereon,  and 
that  he  will  not  depart  such  court  of  oyer  and  terminer  with- 
out leave.* 

§  79.   FILING  THE  BEOOGNIZANCB  AND  DEUVEET  OF  THE  ORDER. 

No  such  order  for  the  removal  of  an  indictment  shall  be 
effectual  in  the  case  of  any  defendant  not  being  in  actual  confine- 
ment, unless  a  recognizance  taken,  as  hereinbefore  directed,  be 
delivered  at  the  same  time  with  such  order,  and  be  filed  with  the 

"  Laws  1846,  ch.  142,  §  3 ;  2  R.  S.,  710,  §  37. 
■  2  R.  S.,  732,  §  87. 

•  2  R.  S.,  732,  §  88. 

*  2  R.  S.,  732,  §  89. 

C.  p.— 21 
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clerk  of  the  court,  nor  unless  such  order  be  delivered  before  any 
judgment  rendered  on  such  indictment,  and  before  any  juror 
shall  be  sworn  to  try  such  indictment.^ 

§  80.  OF  THE  BEMOVAL  OF  INDIOTlfENTS  FBOM  THE  COUBT  OF  OTEB 
AND  TEBMINEB  TO  THE  SUFBEME  OOUBT  BEFOBB  TBIAL. 

The  removal  of  indictments  before  trial  from  the  court  of  ses- 
sions to  the  court  of  oyer  and  terminer,  as  we  have  already  seen, 
is  by  a  verified  application  and  order  thereon  of  a  Supreme  Court 
justice.  Should  it  become  necessary  to  remove  an  /indictment 
pending  in  the  court  of  oyer  and  terminer,  before  trial,  into  the 
Supreme  Court,  the  removal  is  effected  by  a  writ  of  certiorari, 
and  no  such  certiorari  shall  be  effectual  unless  allowed  by  a  ju^ 
tice  of  the  Supreme  Court,  and  no  other  officer  has  authority  to 
allow  such  writ.* 

A  certiorari  to  remove  a  criminal  action  from  the  oyer  and  ter- 
miner to  the  Supi^eme  Court  may  issue  at  the  iostance  of  the  dis- 
trict attorney,  as  well  as  on  application  of  the  defendant.' 

§  81.   BEOOGNIZANCE  UPON  SUCH  CEBTIOBABL 

Before  allowin£f  any  writ  of  certiorari  to  remove  an  indict- 
.oe..  ft».  «.y  Srt  CV  ..d  .e^iner,  ih,  .^«r  to -horn 
application  for  such  allowance  shall  be  made  shall  take  from  the 
defendant  a  recognizance,  with  sufficient  sureties,  and  in  such 
penalty  as  such  officer  shall  direct,  conditioned  that  the  defendant 
prosecuting  such  certiorari  will  appear  at  the  return  day  thereof 
in  the  Supreme  Court  and  plead  to  such  indictment,  if  issue  be 
not  already  joined  thereon,  and  will  not  depart  such  court  with- 
out its  leave,  and  that  he  will  obey  the  orders  and  rules  of  such 
court  in  respect  to  the  trial  of  such  indictment,  and  the  judgment 
and  all  other  proceedings  thereon.^ 

^  82.  WHEN  SXJGH  BECX)GNIZANGE  NOT  BEQX7IBED. 

Whenever  any  indictment  shall  be  pending  in  any  court  of  oyer 
and  terminer,  for  the  crime  of  treason  against  the  people  of  this 
State,  or  of  murder,  or  of  arson  in  the  first  degree,  and  the  per- 

»  2  R.  S.,  732,  §  90. 

•  2  R.  S.,  732,  §  92. 

•  Peo.  V.  Baker,  3  Abb.,  42;  3  Park.,  181;  Vide  15  Barb.,  153. 

•  2  R.  S.,  733,  §  93. 
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son  indicted  is  in  custody,  a  writ  of  certiorari  to  remove  the 
same  into  the  Supreme  Court  may  be  allowed  by  a  justice  there- 
of, without  taking  any  recognizance  for  the  appearance  of  such 
person  in  said  court^ 

§  83.  FBOGEEDINGH,  AFTER  BEMOVAL  INTO  SUPREME  OOTXBT. 

Every  indictment. so  removed  shall  be  carried  down  for  trial 
at  the  proper  circuit  court  by  the  district  attorney  of  the  county 
in  which  the  same  was  found,  in  the  same  manner  in  all  respects 
as  issues  joined  in  the  Supreme  Court  in  civil  cases,  and  the  same 
proceedings,  so  far  as  they  shall  be  applicable,  dhall  be  had 
thereon.' 

Whenever  an  indictment  is  removed  from  a  court  of  oyer  and 
terminer,  or  any  other  court,  into  the  Supreme  Court,  and  a  con- 
viction is  had  thereon  at  a  circuit  court,  judgment  may  be  ren- 
dered thereon  by  such  circuit  court,  or  any  other  circuit  court 
which  may  be  held  in  the  same  county,  with  the  same  effect  as  a 
court  of  oyer  and  terminer  may  render  judgment  upon  a  convic- 
tion had  therein.' 

Where  an  indictment  has  been  removed  into  the  Supreme 
Court  by  certiorari  before  trial,  it  must  be  tried  at  the  circuit 
court,  like  other  issues  pending  in  the  Supf eme  Court,  and  not  at 
the  oyer  and  terminer.* 

But  where  a  criminal  cause  is  removed  by  certiorari  into  the 
cu'cuit  court,  the  defendant  is  obliged  to  proceed  to  trial  without 
waiting  for  any  rule,  and  no  notice  of  trial  is  necessary.  A 
neglect  to  try  is  a  forfeiture  of  his  recognizance,  but  if  there  be 
good  reasons  for  postponing  his  trial,  a  new  recognizance  may  be 
entered  into.' 

§  84.  OF  CHANOmG  THE  PLACE  OF  TRIAL. 

It  may  sometimes  happen  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  indictment  was  found,  and  it  may 
become  expedient  to  have  the  trial  take  place  in  .some  other 
locality,  where  the  minds  of  the  persons  who  are  likely  to  serve 

>  Laws  1847,  ch.  12. 

•  2  R.  S.,  733,  §  94. 

•  Laws  of  1859,  ch.  462,  §  1,  p.  1074. 
^  Peo.  V.  RuUoff,  3  Park.,  401. 

•  Peo.  V.  Winchell,  7  Cow.,  160. 
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as  jurors  upon  the  trial  of  the  indictment,  are  unprejudiced  and 
their  judgment  unbiased. 

The  application  is  made  upon  motion  in  the  usuid  manner,  by 
affidavits,  but  the  venue  will  not  be  changed  in  a  criminal  case 
upon  affidavits  expressing  mere  belief  that  the  prisoner  cannot 
obtain  a  fair  and  impartial  trial  in  the  county  where  the  indict- 
ment was  found,  but  the  affidavits  must,  set  forth  the  fiicts  and 
circamstances  so  that  the  court  may  judge  whether  the  applica- 
tion IB  well  founded;  and  the  allegation  that  a  Mr  and  impartial 
trial  cannot  be  had,  must  be  clearly  established,  or  the  venue  will 
not  be  changed.' 

The  venue  in  a  criminal  case  may  be  changed  on  the  motion  oi 
the  district  attorney  as  well  as  the  defendant,'  if  it  appears  that 
a  fair  and  impartial  trial  cannot  be  had  in  the  county  where  the 
indictment  was  found.  There  is  no  fixed  rule  defining  what  shall 
or  shall  not  be  received  as  proof  of  the  fact  that  such  trial  cannot 
be  had,  and  the  venue  may  be  changed,  though  there  has  been  no 
actual  experiment  made  by  way  of  trying  the  cause,  or  even 
empanneling  the  jury  in  the  county  where  the  venue  is  laid.' 

Where  the  indictment  is  against  several  persons,  and  enough  is 
shown  on  the  part  of  the  prosecution  to  make  a  change  of  the 
place  of  trial  proper  as  .to  one  defendant,  the  change  will  be 
made  as  to  all  the  defendants,  although  it  is  a  case  in  which  every 
defendant  is  entitled  to  a  separate  trial.^ 

And  where  it  appears  in  opposition  to  such  application  that 
the  defendant's  witnesses  are  poor,  and  unable  to  bear  the 
expenses  of  a  journey  to  another  county,  and  that  the  defendants 
are  also  destitute  of  property,  the  court  may  require  as  a  condi- 
tion to  changing  the  place  of  trial,  that  the  district  attorney  pro- 
cure some  arrangement  to  be  made  by  which  the  county  in  which 
the  indictment  was  found,  shall  pay  the  necessary  expenses  of  the 
indigent  witnesses  subpoenaed  on  behalf  of  the  defendants,  and 
attending  at  any  court  in  which  the  trial  shall  not  be  postponed 
at  their  instance.^ 

That  a  fair  and  impartial  trial,  by  any  means  within  the  reach 
of  the  law,  cannot  be  had  in  the  county  where  the  venue  was 

»  Peo.  V,  Bodine,  7  ffiU,  147. 

•  IHiU,  179;  3  Park.,  181. 
»  Peo.  V.  Webb,  1  Hill,  179. 

*  Peo.  V,  Baker.  3  Park.,  181.  *  Idem. 
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laid,  is  a  sufficient  reason  for  changing  the  place  of  trial  in  a 
criminal  case.  In  deciding  upon  such  application  the  court 
should  be  governed  by  the  facts  shown,  and  not  by  the  mere 
impressions  or  conclusions  of  the  parties  and  witnesses,  and  it  is 
not  indispensable,  to  a  change  of  venue  in  a  criminal  case,  that 
there  should  have  been  an  ineffectual  attempt  to  obtain  a  jury  in 
the  county  where  the  venue  was  laid.* 

Formerly,  in  order  to  make  a  nlotion  to  change  the  venue 
upon  the  trial  of  sin  indictment,  it  was  necessary,  as  a  prelimi- 
nary matter,  to  remove  the  indictment  from  the  court  where  it 
was  pending  into  the  Supreme  Court,  by  a  writ  of  certiorari;'  the 
statute  declaring  that  the  indictment  should  be  tried  in  the 
county  where  found,  unless  for  special  causes  the  Supreme  Court 
should  order  an  indictment  removed  into  that  court  to  be  tried 
in  some  other  county;'  in  which  case  the  Supreme  Court,  at  a 
special  term  thereof,  had  power  to  order  the  trial  to  be  had  in 
some  other  county.*  But  by  a  late  statute,  courts  of  oyer  and  ter- 
miner have  the  same  power,  to  change  the  place  of  trial  upon  any 
indictment  pending  therein,  as  the  Supreme  Court  now  has  to 
change  the  place  of  trial  in  civil  actions,  and  when  the  place  of 
trial  shall  be  so  changed  the  indictment  shall  be  deemed  to  be 
pending  in  the  court  of  oyer  and  terminer  of  the  county  to 
which  the  plac«  of  trial  has  been  so  changed,  and  such  court  may 
proceed  to  try  the  same  and  render  judgment  thereon.' 

K  the  indictment  should  be  pending  in  the  court  of  sessions 
and  triable  therein,  a  preliminary  motion  should  be  made  to 
send  the  same  to  the  next  court  of  oyer  and  terminer  to  be  held 
in  the  county,  for  the  purpose  of  making  the  application  in  the 
oyer  and  terminer  to  change  the  venue,"  and  in  case  the  court  of 
sessions  should  refuse  such  application  then  an  application 
should  be  made  to  a  Supreme  Court  justice  to  remove  the  indict- 
ment into  the  oyer  and  terminer  by  order,''  and  the  motion  to 
change  the  venue,  be  made  in  said  last  mentioned  court. 

^  Peo.  V.  L.  I.  B.  R.,  4  Park.,  602. 

*  Vide  ante. 

*  2  R.  S.,  733,  §  1;  Peo. «.  Barker,  3  Park,  181;  1  Hifl,  179;  7  ffiU,  147; 
Peo.  o.  Rulloff,  3  Park,  401. 

*  Peo.  V.  Barker,  3  Park,  181. 

*  Laws  1859,  ch.  '462,  p.  1074. 

*  2  R.  S.,  209,  §§  6,  7. 
'  Ante. 
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Ordinarily,  where  the  place  of  trial  is  changed,  an  adjoining 
county  should  be  selected;  but  there  is  no  express  limitation, 
and  if  the  necessity  which  should  require  any  change  should  call 
for  a  more  remote  county,  that  should  be  selected.^ 

Where  a  prosecution  for  crime  is  transferred  from  the  county 
where,  the  venue  is  laid  to  another  county,  the  erpenses  of  the  trial 
of  the  indictment  shall  be  a  charge  upon  the  county  firom  which 
the  same  was  transferred.* 

In  indictments  for  a  libel  a  special  provision  of  the  statute 
exists,  by  which  the  defendant  may  in  all  cases  claim  the  right 
by  motion  to  the  Supreme  Court  in  the  district  where  he  resides, 
to  be  tried  in  the  county  where  the  libel  was  printed,  on  execut- 
ing a  bond  to  the  complainant  in  the  penal  sum  of  not  less  than 
two  hundred  and  fifty  nor  more  than  one  thousand  dollars,  in  the 
discretion  of  the  court,  conditioned,  in  case  the  defendant  be  con- 
victed, for  the  payment  of  all  the  complainant's  reasonable  and 
necessary  travelliog  expenses,  incurred  in  going  to  and  from  his 
place  of  residence  and  the  place  of  trial,  and  the  necessary 
expenses  in  attendance  on  the  trial  in  the  prosecution  of  the 
defendant;  such  bond  is  to  be  signed  by  two  sufficient  sureties, 
to  be  approved  by  any  judge  of  any  court  of  record  exercising 
criminal  jurisdiction. 

It  is  further  provided  that  nothing  in  the  above  act  shall 
abridge,  or  in  any  manner  affect  the  right  or  power  of  any  com* 
petent  court  to  change  the  place  of  trial  of  indictments  for  libel 
in  the  manner  now  provided  by  law.^ 

•  Peo.  V.  Barker,  3  Park.,  181. 

•  1  R.  S.,  421,  §  17. 

•  2  R.  S.,  731,  §  80,  «<  aeq.    Laws  1852,  ch.  165 
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SECTION  m. 

OF  THB  PBOGBBDINaS  FROM  AND  INCLUDING  THB  TRIAL,  DOWN  TO  AND 

INCLUDING  THE  VERDICT. 

Beetion         UCXXV.— Ot  thb  tbxal  of  ths  msicnunT. 

LXXXVI.— Cbstaih  psovuiont  w  civil  oassi  ▲ooprd  on  tki  tkial  of  tiob 

niDlCTlCXlCT. 

LXXXVn.—DsFKiDAiiT  to  vm  rmaawt  at  tbial. 

LXXXyiII.~OF  tSFARATB  TUALS  BT  DKFSHDAim  JOIHTLT  IHBIOTSD. 

LXXXIX.— Pbockbdimm  wksn  pbdonsb  n  nraAifx  at  ths  tkial. 
LXXXX.— Of  thb  bioht  of  tbial  bt  jubt. 
LXXXXL— Of  thb  bbtvbh  ahs  summorino  of  htbobb. 

LXXXXII.~0f  thb  QUALIFIGATIOm  OF  JUBOBft,  AHD  DHCHABaiRO  ABO  BXCVSIBO 
*    THBM  FBOM  JVBT  SVTT. 

liXXXXin.— Olbbk's  adsbsm  to  pbisorbb  bbfobb  oallibo  thb  jubt. 
LXXXXIY.^Of  challbbobb  to  thb  jubobs. 
LXXXXV.— Of  thb  kihm  of  chali:bjiob  allowbs  to  thb  pboflb. 
LXXXXVI.— 4)f  thb  bibim  of  challbnob  allowbo  to  thb  pbisobbb. 
LXXXXVII.— Of  challbrobb  to  thb  abbat. 
LXXXXVm.— Of  cballbbob  to  thb  follb. 

L  Pboptbb  hobobib  bbbpbctiiil 
S.  Pboftbb  sbfbctum. 

a.  AUBBAGB. 

ft.  PboFBBTT  QVAUFIOATXOB. 
e.  PboPBBTT  QVAUFICATIOR  nr  CBBTAIH  COVHTIBI. 

4,  Want  of  mbbtal  capacity,  no. 

«.  OTHBB  tTATUTOBT  DlfQTTALIFICATIOHt. 

3.  Pboptbb  AFFBCTUM. 

a.  Bum  ob  thb  jvbob's  kibd,  oh  thb  QVBtTioB  wbbtbbb 

OB  HOT  THB  PBISOBBB  U  OVILTT. 

« 

b.  BlAB  WHICH  COMBB  FBOM  BBLATI0B8HIF. 

c:  That  thb  jvbob  hab  a  pbcvbiabt  ob  othbb  ibibebbt  ni 

THB  BTBBT  OF  THB  ACTIOlf. 

if.  That  thb  jubob  hab  pabsbo  upoh  thb  iamb  qvbbtioh 

whilb  bbbvuio  ib  tomb  othbb  capacitt. 
«.  blab  fbom  pabticulab  opibiobb  cohcbbhibo  thb  i.aw> 
/.  Social  ahd  civil  oorhbctiobs. 
g.  A  obbbbal  bias  aaaibbt  thb  FBnOHBB. 

4.  Pboptbb  dbuctum. 
lxxxxix.-^ballbbobii,  whbb  madb. 

C.— CBALLBROBI,  how  MADB. 
t  To  THB  ABBAT. 

t.  Thb  challbbob  to  thb  polu. 

CL— CHALLBBOB  to  thb  abbat,  how  SIBPOtBD  OF. 
CII.— CHAI.LBBOB  TO  THB  POLLS,  HOW  DBPOSBD  OV. 

cm.— Of  thb  smotoRiBO  of  talbsmbh  ab  pbtit  jubobb. 

Cr^.--8WBABIH»  THB  lUBOBB. 

CV.--OB9BBnf»  WITBBSSBB  TO  WITBDBAW. 

CVI.— COMPBLUBO  THB  DISTBICT  ATTOBBBT  TO  BLBCT  OB  WHKH  OF  IBTBBAL  i 

COUNTS  IB  THB  IBDICTMBBT  HB  WILL  PBOCBBD.  | 

CVII.— Of  sxchptiobs  by  thb  dbfbbdabt  upon  thb  tbial. 

CVIII.— OPBBIMO  of  ths  cash  bt  thb  DISTBIOT  ATTOBBBT.  ' 

CIX.— Of  thb  bxamibatiob  of  thb  wirNBUBs  fob  tiib>^obbcutiob. 

ex.— DlSCHABaiBO  OBB  OF  SBTBBAL  BBFBXDABTB. 

CXI.— Of  thb  opBBnie  of  thb  cabb  bt  thb  sbfbbcb,  ahd  thb  yiTBisei 

FOB  THB  PBISOBBB,  AND  OF  WTTNBSBBS  IB  BBPLT. 

CXn.— Thb  aodbbssbb  to  thb  jubt  bt  thb  coubsbl. 
CXm.— Ob  thb  abjoubbmbbt  of  coubt  dubib«  thb  tbial. 
CXIV.— Of  thb  sbpabatiob  of  thb  jvbt  BUBUie  thb  tbiai* 

CXY  —Thb  jvi»b*s  chabob  to  thb  jubt. 

CXVI.— Tte  BBUBBBATIOBt  OF  THB  JUBT.  ! 

CXVn.— Rbtibbmbht  of  thb  jubt. 

I 
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Section      CXVIII.— Or  bxsghaboiii«  tkb  svwt  a  cask  ot  tbxis  in abxlttt  to  aokr. 
CXIX.— RKNnmoir  OF  THV  tirdict. 
CXX.— Of  Tint  vbbdict. 

CXXI.— VBRDICT  oh  SSVXRAL  COUVTS  of  TRS  MDiWMKM*. 
CXXn.^yXKSICT  AOAIlftT  Om  of  SBVSRAL  DKFSITOAirri. 
CXXin.— VKRDICT  for  ▲  LB8S  OFFKITCX  THAN  IS  CHAXOSD. 

CXXIY.— VSROICT  SHALL  WOT  BX  FOR  All  ATTXMPT,  WHXN  OFFRHCX  IS  FRRFR* 
TRATSS. 

CXXV.— Sprcial  ▼rrbict. 
CXXVI. — ^Polling  tub  /urt. 
CXXVn.— BCoTioir  m  arrxst  of  judomriit. 

§  85.  OF  THE  TBIAL  OF  THE  INDICTMENT, 

Having  already  treated  of  the  proceedings  had  in  the  court 
anterior  to  the  arrest  and  arraignment  of  the  defendant,  and  of  the 
subsequent  proceedings  had  after  indictment  duly  found  by  the 
grand  jury  and  presented  to  the  court,  we  have  now  arrived  at  a 
stage  of  the  proceedings  where  the  defendant  is  put  upon  his 
trial  before  a  petit  jury.  All  issues  of  fact  are  to  be  tried  by  a 
jury  in  the  ^ounty  where  the  indictment  was  found,  unless,  for 
special  causes,  the  indictment  is  removed  for  trial  into  some 
other  county.^ 

We  shall,  in  the  following  pages,  treat  of  the  various  proceed- 
ings which  may  be  taken  by  either-  party  from  the  time  the 
defendant  is  placed  upon  his  trial  down  to  the  sentence  and  judg- 
ment of  the  court.  We  shall  first  treat  of  the  organization  and 
empanneling  of  the  jury  and  subsequently  of  the  action  of  the 
counsel  for  the  respective  parties  and  of  the  court  and  jury 
during  the  trial.  It  is  not  within  the  intention  of  the  author  to 
point  out  all  the  irregularities  and  errors  which  may  be  committed 
during  the  trial,  but  simply  to  mark  out  the  course  of  practice 
to  be  adopted  upon  the  trial.  Such  irregularities  and  errors 
which  have  been  cited  in  the  books  as  constituting  sufficient 
grounds  for  a  new  trial,  are  too  numerous  to  be  embraced  in  a 
work  of  this  kind,  and  are  in  themselves,  if  fully  discussed,  suffi- 
cient to  comprise  a  separate  work. 

§  86.  GEBTAIN  PROVISIONS  IN  OTVIL  GASES  ADOPTED  ON  THE  TKIAL  OF 

INDICTMENTS. 

The  proceedings  prescribed  by  law  in  civil  cases,  in  respect  to 
the  empanneling  of  juries,  the  keeping  them  together,  and  the 
manner  of  rendering  their  verdict,  are  to  be  had  upon  trials  of 
indictments,  and  the  provisions  of  law  in  civil  cases  relative  to 

*  2  B.  S.,  733,  §  1.    See  ante. 
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compelling  the  attendance  and  testimony  of  witnesses,  their  exami 
nation,  the  administration  of  oaths  and  affirmations,  and  proceed- 
ings as  for  contempts  to  enforce  the  remedies  and  protect  the 
rights  of  parties,  also  extend  to  trials  and  other  proceedings  on 
indictments,  so  far  as  they  may  be,  in  their  nature,  applicable 
thereto,  subject  to  the  provisions  contained  in  any  statute.^     * 

§  87.  DEFENDAI9T  TO  BE  FBliSENT  AT  IBIAL. 

No  person  indicted  for  any  felony  can  be  tried  unless  he 
be  personally  present  during  such  trial;  nor  can  any  person- 
indicted  for  any  other  offence  be  tried  unless  he  be  present,  either 
personally  or  by  his  attorney,  duly  authorized  for  that  purpose; 
and  every  person  indicted,  shall  be  admitted  to  make  any  lawful 
proof  by  competent  witnesses,  on  oath,  or  by  other  lawful  testi- 
mony.' 

The  general  authority  of  an  attorney  does  not  extend  to  the 
case  above  provided  for ;  there  must  be  given  him  before  trial,  a 
special  authority  and  waiver.' 

It  is  said  to  be  a  principle  pervading  the  entire  law  of  proced- 
Tire  in  criminal  causes,  that  after  an  indictment  found,  nothing 
shall  be  done  in  the  causes  in  the  absence  of  the  prisoner.* 

In  felonies,  the  prisoner  has  not  the  power,  either  by  himself 
or  attorney,  to  waive  the  right  to  be  personally  present  during 
the  trial.' 

§  88.  OF  SEPiJaATB  TRIALS  BT  DEFENBANTS  JOnniiT  INDICTED. 

At  the  common  law  it  was  not  the  right  of  the  defendant,  where 
jointly  indicted  with  another,  to  demand  a  separate  trial,  yet  such 
favor  lay  in  the  discretion  of  the  judge  on  cause  being  shown 
him,  and  the  doctrine  applied  alike  in  cases  of  felony  and  misde- 
meanor.' The  Bevised  Statutes  contain  the  following  provision 
upon  this  subject: 

When  one  or  more  defendants  shall  be  jointly  indicted  for  any 
felony,  any  one  defendant  requiring  it  shall  be  tried  separately. 

2  R.  8.,  735,  §  16. 

2  R.  S  ,  736,  §  15. 

Peo.  V.  Petry,  2  Hilton,  523 ;  Peo.  v.  Wilkes,  5  How.,  105. 

1  Bish.  on  Gr.  Pro.,  §  682. 

Prine  «.  Com.,  6  Harris,  Pa.  103-104. 

1  Bish.  Cr.  Pro.,  §  959. 
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In  other  cases,  defendantB  jointly  indicted  shall  be  tried  sepa- 
rately or  jointly,  in  the  discretion  of  the  conrt^ 

Where  two  or  more  persons  are  jointly  indicted  for  a  felony, 
and  demand  separate  trials,  they  have  not  a  right  to  elect  which 
defendant  shall  be  tried  first  The  order  of  the  trials  in  such 
case  is  within  the  control  of  the  district  attorney,  subject  to  the 
direction  of  the  court,  and,  as  a  general  rule,  the  court  should  not 
interfere  to  compel  the  district  attorney  in  r^ard  to  it.* 

Whether  defendants  indicted  jointly  for  a  misdemeanor  shall 
be  allowed  separate  trials  is  in  the  discretion  of  the  judge  before 
whom  the  trial  takes  place.' 

This  discretion  may  be  exercised  by  an  order  made  on  the 
motion  of  the  district  attorney,  as  well  as  on  that  of  the  prison- 
er's counsel.  If,  in  the  opinion  of  the  district  attorney,  public 
justice  requires  a  joint  trial  in  misdemeanors,  the  court  will  not 
direct  separate  trials,  except  under  very  special  circumstances. 
And  if  it  seems  best  to  consist  with  the  adyancement  of  justice, 
as  if  the  district  attorney  is  prepared  to  try  one  prisoner  and 
has  been  unable  to  procure  witnesses  against  the  other  defendant, 
and  if  compelled  to  try  jointly,  there  is  danger  that  the  other 
will  escape,  the  court  may,  in  the  exercise  of  its  discretion,  allow 
a  separate  trial  on  the  motion  of  the  public  prosecutor.^ 

Where  defendants  are  tried  jointly,  and  there  is  a  challenge 
for  cause  to  a  juror  by  one  defendant,  it  is  plain  that  any  dis- 
qualification of  the  juror  to  serve  as  against  one  of  the  prisoners, 
should  require  him  to  be  rejected  as  to  both,  since  in  the  nature 
of  this  service  he  could  not  sit  for  the  trial  of  one  without  sitting 
also  for  the  trial  of  the  other.^ 

It  also  follows  that  if  one  of  the  prisoners  challenges  a  juror 
peremptorily,  and  the  other  does  not  challenge  him,  he  is  equally 
to  be  removed  from  the  panel.^ 

Where  separate  trials  are  had,  no  one  of  the  persons  jointly 
indicted  can  be  a  witness  for  any  other  one  until  the  case  is  dis- 
posed of  either  by  nolle  prosequi f  acquittal  or  otherwise.^ 

^  2  R.  S.,  735,  §  22. 

•  Peo.  V.  Mclntyre,  1  Park.,  371 ;  Id.,  9  N.  Y.  (6  Sdd.),  38;  19  Wend.,  377. 

*  Peo.  V.  Stockham,  1  Park.,.  424^  7  Cow.,  369 ;  Id.,  108. 

*  1  Park.,  424. 

•  1  Bish.  Or.  Pro.,  §  966. 

'  Id.;  12  Wheat.,  480;  4  Mason,  159,  S.  0.;  6  Ohio,  86;  4  Terg.,  246. 
»  ^eo.  V,  Mclntyre,  4  Park.,  371. 
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§  89.   FROCEEDINOS  WHEKB  FRI80NEB  18  INSANE  AT  THE  TtOAL. 

The  supreme  court  have  said  that  the  statute  is  explicit  that 
no  insane  person  can  be  tried;  but  it  does  not  state  in  what  man- 
ner the  fact  of  insanity  shall  be  ascertained.  That  is  left  as  at 
common  law,  and,  although  in  the  discretion  of  the  court,  other 
modes  than  that  of  a  trial  by  jury  may  be  resorted  to;  still,  in 
important  cases,  that  is  the  most  discreet  and  proper  course  to  be 
adopted.^ 

Upon  the  trial  of  a  preliminary  issue  of  this  kind  the  clerk 
administers  the  following  oath  to  the  jury: 

"You  shall  diligently  inquire  and  a  true  verdict  return  in 
behalf  of  the  people  of  the  State  of  New  York,  whether  A  B,  the 
prisoner  at  the  bar,  who  now  stands  indicted  for  {naming  the 
qfence)j  be  of  sane  memory  or. not,  according  to  your  evidence 
and  knowledge."' 

On  such  preliminary  trial  the  defendant  is  not  entitled  to 
peremptory  challenges,  but  challenges  for  cause  may  be  made.^ 

The  test  of  insanity,  when  set  up  to  prevent  a  trial,  is,  whether 
the  prisoner  is  mentally  competent  to  make  a  rational  defence, 
and  when  alleged  as  a  defence  to  an  indictment,  it  is  whether,  at 
the  time  of  committing  the  act,  he  was  laboring  under  such 
mental  disease  as  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing  or  that  it  waa  wrong.* 

There  is,  however,  another  statute  which  provides,  that  if  any 
person  in  confinement  under  indictment,  or  under  sentence  of 
imprisonment,  or  under  a  criminal  charge,  or  for  want  of  bail  for 
good  behavior,  or  for  keeping  the  peace,  or  for  appearing  as  a 
witness,  or  in  consequence  of  any  summary  conviction,  or  by 
order  of  any  justice,  or  under  any  other  than  civil  process,  shall 
appear  to  be  insane,  the  county  judge  of  the  county  where  he  is 
confined  shall  institute  a  careM  investigation,  call  two  respecta- 
ble physicians  and  other  credible  witnesses,  invite  the  district 
attorney  to  aid  in  the  examination,  and,  if  he  deem  it  necessaty, 
call  a  jiuy,  and  for  that  purpose  is  fully  empowered  to  compel 

•  Fneman  v.  Peo.,  4  Den.,  20;  Steph.  Or.  L.,  3,  4,  280-334.  1  Hale  P.  0., 
34»  35;  4  Blac.  Com.,  395,  396;  1  Russ.  on  Cr.,  p.  14;  Shelf  on  Lnnaoy,  467, 
468;  Stock  on  Non-Gom.,  35,  36;  2  R.  S.,  698,  §  2;  3  Robinson's  Prac.,  115; 
1  Mass.,  102. 

•  13  Mass.  R.,  299. 

•  4  Den.,  9.  *  Id. 
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the  attendance  of  witnesses  and  jurors;  and,  if  it  be  satisfactorily 
proved  that  he  is  insane,  said  judge  may  discharge  him  from 
imprisonment  and  order  his  safe  custody,  and  .removal  to  the 
asylum,  where  he  shall  remain  until  restored  to  his  right  mind  ; 
and  then,  if  the  said  judge  shall  have  so  directed,  the  super- 
intendent shall  inform  the  said  judge  and  the  couifly  clerk  and 
district  attorney  thereof,  so  that  the  person  so  confined  nmy, 
within  My  4  tto^^Mr^fMU,  pri«m,  »d  crimiJa 
proceedings  be  resumed,  or  otherwise  discharged;  or,  if  the 
period  of  his  imprisonment  shall  have  expired,  he  shall  be  dis- 
charged*^ 

§  90.  THE  RIGHT  OF  TBIAL  BT  JUBT. 

The  statute  declares  that  issues  of  fact  upon  indictment  are  to 
be  tried  by  a  jury,'  and  the  Constitution  of  the  State  further 
provides  that  the  trial  by  jury,  in  all  cases  in  which  has  been 
heretofore  used,  shall  remain  inviolate  forever.' 

Such  trial  shall  be  had  by  jurors  drawn,  summoned  and 
returned  in  the  manner  prescribed  by  law,  and  where  any  court 
of  oyer  and  terminer  shall  be  held  at  the  same  time  with  any 
circuit  court,  the  jurors  returned  for  such  circuit  court  shall  be 
the  jurors  for  such  oyer  and  terminer,  and  the  jurors  returned 
for  any  county  court  shall  be  the  jurors  for  the  court  of  sessions 
appointed  to  be  held  at  the  same  time.^ 

Under  the  Revised  Statutes  no  venire  is  necessary  in  criminal 
cases.' 

At  the  common  law  the  petit  jury  should  consist  precisely  of 
twelve,  and  is  never  to  be  either  more  or  less,  and  this  fact  it  is 
necessary  to  insert  upon  the  record.* 

And  by  our  statute  it  is  provided  that  the  first  twelve  persons 
who  shall  appear  as  their  names  are  drawn  and  called,  and  shall 
be  approved  as  indifferent  between  the  parties,  shall  be  sworn 
and  shall  constitute  the  juiy.^ 

In  calling  a  jury,  where  the  name  of  a  juror  is  called  and  he 

*  2d  vol.  R.  S.,  5  ed.,  p.  893,  §  49,  as  modified  by  Laws  1847,  ch.  280,  §  29. 
■  2  R.  S.,  733,  §  1. 

*  Oonst.,  art.  1,  sec.  2;  WTnehamer  «.  Peo.,  13  N.  Y.,  378. 

*  2  R.  S.,  733,  §  2. 

*  Peo.  «.  Ferris,  1  Abb.,  193. 

*  1  Chit.  Cr.  L.,  505 ;  2  Wm.  Black.,  719 ;  2  Hale  P.  C,  296 ;  Gro.  EHx.  654; 
3  Serg.  &  Rawle,  237;  7  Abb.  Pr.  B.,  271. 

'  2  R.  S.,  420,  §  128. 
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does  Bot  answer,  his  name  is  to  be  returned  to  the  box  with  the 
undrawn  ballots,  and  if  he  then  returns  into  court,  neither  party 
can  require  him  to  take  his  seat  as  a  juror.^ 

A  trial  by  jury  cannot  be  waived  in  criminal  cases,  and  a  con- 
viction by  a  verdict  of  eleven  jurors  is  illegal,  dthough  the 
prisoner  requested  and  consented,  and  the  prosecuting  officer 
consented,  in  the  progress  iyt  the  trial,  that  one  of  the  original 
panel  of  twelve  jurors  be  withdrawn,  and  that  the  trial  proceed 
with  eleven.* 

^  91.   OF  THE  SETDBN  ANV  SUMMONING  OF  JUBOBS. 

The  method  of  the  selection  and  summoning  of  petit  jurors  is. 
pointed  out  by  the  Revised  Statutes.  In  the  cily  of  New  York 
and  the  county  of  Kings,  the  jurors  are  selected  by  an  officer 
known  as  the  commissioner  of  jurors.^ 

In  other  counties  of  the  State  they  are  selected  by  the  super- 
visor^ tovm  clerk  and  assessors  of  the  several  towns.^  In  such 
cases  duplicate  lists  of  the  persons  selected  are  transmitted  to 
the  county  clerk  and  filed  with  the  town  clerk.^  And  in  the  city 
of  New  York  and  county  of  Kings,  lists  of  the  persons  selected 
are  also  deposited  in  the  county  clerk's  office.  Previous  to  the 
holding  of  criminal  courts  of  record,  the  clerk  of  the  county  in 
which  such  court  is  tb  be  held  is  to  draw  the  names  of  the  per- 
sons to  serve  as  jurors  at  such  court,  the  same  having  been  pre* 
viously  written  upon  ballots  and  deposited  in  a  box,  except  in 
the  county  of  Kings  a  majority  of  the  judges  named  in  the  act 
for  that  county,  and  the  commissioner  of  jurors,  shall  appoint 
one  of  their  number  to  draw  the  names  of  the  jurors  from  the 
box.  The  method  and  manner  of  making  the  drawing,  the  num- 
ber of  persons  to  be  drawn,  the  officers  who  are  to  be  present, 
the  miJymg  and  certifying  of  the  names  drawn,  and  the  summon- 
ing of  such  persons  by  the  sheriff,  are  all  provided  for  by  statu- 
tory enactment.* 

The  county  judge,  at  the  time  of  drawing  grand  or  petit  jurors 

'  Peo.  V.  Liiraed,  3  Selden,  445. 

*  Peo.  V.  Gancemi,  7  Abb.,  271. 

*  Laws  1858,  ch.  322 ;  Laws  1847,  ch.  495. 
«2£.£L,41J.#4. 

•Id. 

*  Vide  5th  ed.,  R.  S.,  vol.  3,  p.  695;  Lavs  1847»  oh.  405,  p.7M;  Lavs  1858, 
ch.  322,  p.  517;  Lavfil861«  A,  flO^  amended  1867,  ch.  494,  vol.  1,  p.  tSBSS 
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for  any  county  court  or  court  of  sessions,  may  designate  any  day 
during  the  term  that  he  may  deem  expedient,  on  which  the  petit 
jurors  shall  attend  for  the  trial  of  any  issue  of  fact,  and  the 
sheriff  shall  summon  such  jurors  on  the  day  designated.^ 

§  92.    OF  THE  QUAIIFIGATIGNS  OF  JUBOBS,  AND  DIBCHABaiNG  AND 

EXCUSING  THEM  FBOM  JUBT  DUTT. 

The  qualifications  of  the  jurors  are  fixed  by  the  Bevised  Stat- 
utes of  the  State*.* 
They  must  be: 

1.  Male  inhabitants  of  the  town^from  whence  selected  not 
exempt  from  serving  on  juries. 

2.  Of  the  age  of  twenty-one  years  or  upwards  and  under  sixty 
years  old. 

3.  They  must  be  assessed,  for  personal  property  belonging  to 
them  in  their  own  own  right,  to  the  amount  of  two  hundred  and 
fifty  dollars,  or  shall  have  a  freehold  estate  in  real  property  in 
the  county  belonging  to  them,  in  their  own  right  or  in  the  right 
of  their  wives,  to  the  value  of  one  hundred  and  fifty  dollars.f 

In  certain  counties  of  the  State,  viz :  Niagara,  Erie,  Chautauqua, 
Cattaraugus,  Allegany,  Genesee,  Orleans,  Monroe,  Livingston, 
Jefferson,  Lewis,  St.  Lawrence,  Steuben,  and  Franklin,  persons 
holding  an  interest  in  a  contract  for  the  purchase  of  land,  under 
which  improvements  have  been  made  to  the  value  of  one  hundred 
and  fifty  dollars,  and  who  shall  ovm  such  improvements,  and  who 
have  been  assessed  on  the  last  assessment  roll  of  the  town  for  such 
land  in  their  possession,  have  a  suflScient  property  qualification.* 

So  also  persons  residing  on  the  New  Stockbridge  tract,  in  the 
towns  of  Vernon  and  Augusta  in  the  county  of  Oneida,  and  Len- 
nox and  Smithfield  in  the  county  of  Madison,  who  shall  be  in 
the  possession  of  lands  under  a  contract  for  the  purchase  thereof, 
and  shall  be  worth  one  hundred  and  fifty  dollars  in  personal 
property,  or  shall  have  made  improvements  upon  lands  to  that 
amount,  are  deemed  to  possess  property  qualifications  to  serve  as 
jurors  in  any  court  holden  before  a  justice  of  the  peace  in  the 
town.* 

•  Laws  1861,  ch.  8,  p.  14. 
■  2  R.  S.,  412,  §  6, 

•  Id. 

«  2  R.  S.,  412,  §  6. 

•  Id.,  7. 
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In  the  city  of  New  York  it  is  not  necessary,  as  a  qualification  for 
a  juror  that  he  should  be  actually  assessed  in  said  city;  but  all 
persons  residi^  in  said  city,  who  shall  be  qualified  to  serve  as 
jurors  and  not  exempted  by  any  of  the  laws  of  this  State,  shall 
be  selected  as  such  whether  they  have  been  assessed  or  not.^ 

4.  They  must  be  in  the  possession  of  their  natural  faculties, 
and  not  infirm  or  decrepid. 

5.  And  free  from  all  legal  exceptions,  of  fair  character,  of 
approved  integrity,  of  sound  judgment,  and  well  informed.' 

Aliens  are  also  incapable  of  serving  upon  juries.' 

GowrUy  of  Kings. — ^In  the  county  of  Kings  it  is  declared  that,  in 
addition  to  the  above  qualifications  of  jurors,  that  the  assessor  and 
commissioner  of  jurors  in  that  county  shall  not  select  as  jurors  the 
persons  named  in  the  act  appointing  such  commissioner  as  exempt 
from  the  performance  of  jury  duty. 

The  act  above  referred  to,  in  relation  to  the  county  of  Kings, 
provides  that  every  person  shall  be  exempt  from  serving  on  a 
jury  when  it  shall  satisfactorily  appear: 

1.  That  such  person  is  not  at  the  time  the  owner  in  his  own 
light,  or  in  the  fight  of  his  wife,  of  real  property  of  the  value  of 
one  hundred  and  fifty  dollars,  or  of  personal  property  of  the 
value  of  two  hundred  and  fifty  dollars.^ 

2.  That  such  person  is  under  the  age  of  twenty-one  years,  or 
over  sixty  years  of  age,  or  is  not  in  the  possession  of  his  natural 
faculties,  or  that  there  is  any  legal  exception  against  him. 

3.  That  such  person  is  a  minister  of  the  gospel,  and  officiating 
as  such,  and  not  regularly  engaged  in  any  other  business,  avoca- 
tion or  calling. 

4.  That  such  person  is  a  regular  practising  physician  or  sur- 
geon, and  has  patiehts  requiring  his  daily  attention  as  a  practi« 
tioner  of  medicine,  and  is  not  regularly  engaged  in  other  business. 

5.  That  such  person  is  a  member  of  the  bar  of  the  Supreme 
Court  of  this  State  in  actual  practice,  having  causes  in  court,  and 
is  not  regularly  engaged  in  any  other  avocation. 

6.  That  such  person  is  a  justice  of  the  peace,  or  holds  any  other 

>  Laws  1847,  ch.  495,  §  1. 

•  2  R.  S.,  412,  §  6. 

•  2  R.  S.,  721,  §  29. 

•  2  R.  S.,  412,  §  52. 
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ciyil  office  under  the  United  States,  State,  eonnty  or  city,  the 
duties  of  which  are  at  the  time  inconaistent  irith  his  attendanoe  as 
a  juror. 

7.  That  such  person  is  actually  engaged  as  a  professor  or 
teacher  in  any  college,  academy  or  public  school,  or  in  any 
private  school  for  the  instruction  of  pupils  in  the  usual  branches 
of  education* 

8.  That  such  person  is  a  pilot,  duly  licensed  in  pursuance  of 
any  law  of  this  State,  and  at  the  time  is  in  actual  dischai^  of  his 
duties  as  such* 

9.  That  such  person  has  faithfally  served  in  any  duly  organ- 
ized fire  department  or  company  in  this  State  for  the  period  pre- 
scribed by  law,  to  entitle  him  to  exemption  from  jury  duty,  or  is 
at  the  time  a  member  of  any  company  of  'firemen  duly  organized 
according  to  law,  and  fidthfully  performing  all  the  duty  of  a  fire- 
man therein,  the  evidence  of  which  shall  be  the  certificate  thereto 
of  the  foreman  or  other  chief  officer  of  such  company,  duly  veri- 
fied by  his  oath,  and  dated  within  three  months  of  its  presentar 
tion,  when  it  I'elates  to  service  not  already  completed. 

10.  That  such  person  is  an  officer,  non-commissioned  officer  or 
private,  in  any  brigade,  regiment,  battalion,  company  or  troop  in 
said  county  of  Kings,  duly  uniformed  and  equipped  according  to 
law,  and  faithfully  performing  all  the  duty  of  a  soldier  therein, 
by  making  the  parades  and  attending  the  drills,  inspections  and 
reviews  required  by  law,  or  who  shall  have  done  so  for  the 
period  prescribed  by  law  to  entitle  him  to  exemption  from  jury 
duty.  The  evidence  of  such  exemption  to  be  the  certificate  of 
the  oonmumdant  of  such  brigiide,  regiment,  battaUon,  company  or 
troop,  duly  verified  by  his  oath,  dated  within  three  months  of  the 
time  of  presentation,  when  relating  to  service  not  already  com- 
pleted; such  certificate  to  be  filed  with  the  commissioner  of  jurors 
for  that  county. 

11.  That  such  person  is  an  alien. 

12.  That  such  person  does  not  himself  reside  in  the  county  of 
Bangs,  or  that  he  is  mentally  or  physically  incapable  of  perform- 
ing jury  duty. 

13.  That  such  person  belongs  to  the  army  or  navy  of  the 
United  States,  or  to  the  police  force  of  the  city  of  Brooklyn  or 
of  the  police  district.^ 

'  Laws  1858,  ch.  322,  §  10. 
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It  is  also  further  provided  by  statute,  that  persons  of  any  reli- 
gious denomination,  whose  opinions  are  such  as  to  preclude  them 
from  finding  any  defendant  guilty  of  an  offence  punishable  with 
death,  shall  not  be  compelled  or  allowed  to  serve  as  jurors  on 
the  trial  of  an  indictment  for  any  offence  punishable  with  death.^ 

It  is  not  the  opinions  upon  this  subject  of  the  religious  denomr 
ination  to  which  juror  belongs,  which  excludes  him,  but  his  own 
opinions;  and  therefore,  if  he  entertains  opmions  which  are  such 
as  to  preclude  from  finding  a  defendant  guilty  of  an  offence  pun- 
ishable with  death,  he  is  incompetent  as  a  juror,  though  he  does 
not  belong  to  a  religious  denomination.^ ' 

Also,  no  person  who  was  a  member  of  the{grand  jury  or  inquest, 
by  which  any  indictment  shall  be  found,  shall  serve  as  a  petit 
juror  for  the  trial  of  such  indictment,  if  he  be  challenged  for  that 
cause  by  the  accused.^ 

Neither  shall  any  alien  be  entitled  to  a  jury  of  part  aliens  or 
strangers  for  the  trial  of  any  indictment  whatever.^ 

(a)  What  Jurors  to  be  Discharged, — ^The  court  shall  discharge 
any  person  from  serving  on  a  jury  in  the  following  cases: 

1.  When  it  shall  satisfactorily  appear  that  such  person  is  not 
at  the  time  the  owner  in  his  own  right  or  in  the  right  of  his  wife 
of  a  freehold  estate  in  real  property,  situated  within  the  county, 
of  the  value  of  one  hundred  and  fifty  dollars,  and  is  not  the  owner 
of  personal  property  to  the  value  of  two  hundred  and  fifty  dol- 
lars; and  in  the  counties  hereinbefore  specified,^  that  such  person 
is  not  possessed  of  the  property  qualification  therein  required. 

2.  When  it  shall  appear  that  any  such  person  is  under  twenty- 
one  years  of  age  or  over  sixty  years  of  age,  or  that  he  is  not  in 
possession  of  any  of  his  rational  faculties. 

3.  When  there  is  &ny  legal  exception  against  such  person.^ 

4.  When  such  person  is  a  member  of  any  fire  company  duly 
organized  according  to  law. 

5.  When  such  person  is  in  the  actual  employment  of  any  glass, 

"  2  R.  S.,  734,  §  14. 

•  Peo.  t>.  Damon,  13  Wend.,  351. 

•  2  R.  S.,  734,  §  8. 

•  Id.,  5  7. 

•  Ante. 

•  2  R.  8.,  415,  §  99. 

G.  P.— 22. 
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cotton,  linen,  woolen  or  iron  manufacturing  company  by  the  year, 
month  or  season. 

6.  When  such  person  is  a  superintendent,  engineer  or  collector 
of  any  canal  authorized  by  the  laws  of  this  State,  any  portion  of 
which  shall  be  actually  constructed  and  navigated. 

7.  When  any  such  person  is  a  minister  of  the  gospel  or  teacher 
in  any  college  or  academy,  or  when  such  person  is  specially 
exempted  by  law  from  serving  on  juries.^ 

Among  others,  the  following  persons  are  specially  exempted 
from  jury  duty:  All  general  and  staff  officers,  all  field  officers, 
and  all  commissioned  officers,  and  non-commissioned  officers, 
musicians  and  privates  of  the  military  forces  of  this  State  during 
the  time  they  shall  perform  military  duty.'  All  operators,  assist- 
ant operators,  clerks  and  other  persons,  in  the  employ  of  the 
different  telegraph  companies  in  the  State,  while  doing  duty  in 
the  offices  of  said  companies,  or  along  the  routes  of  their  tele- 
graph lines.^  Also,  every  collector  of  tolls,  the  clerk  of  each 
collector,  not  execeeding  two,  having  the  collector's  certificate 
that  they  are  actually  employed  by  him;  and  all  superintendents 
of  repairs,  lock-tenders,  inspectors  of  boats  and  weigh-masters, 
while  actually  engaged  in  their  respective  employments  on  the 
canals,  while  the  same  are  navigable.^  Also,  the  superintendent 
and  each  of  liis  deputies,  and  all  persons  employed  in  attendance 
upon  any  works  for  the  manufacturing  of  coarse  salt,  at  the 
Onondaga  salt  springs.^  Also,  the  keepers  of  poor  houses  and 
alms  houses.®  Also,  persons  who  shall  have  served  for  five  years 
as  firemen  in  any  of  the  cities  or  villages  of  this  State.^  In  the 
cily  of  New  York,  no  firemen  shall  be  exempted  from  jury  duty 
imless  he  actually  performs  all  the  duty  of  a  fireman  in  his  com- 
pany; and  to  entitle  him  to  such  exemption,  he  must  produce  a 
certificate  of  his  foreman  or  other  chief  officer  of  his  company, 
that  he  is  a  faithful,  and  an  acting  member  thereof.  The  above 
provisions,  however,  does  not  affect  those  who  are  exempt  from 

>  2R.S.,415,  §99. 

•  Laws  1862,  ch.  477,  §  146 ;  2  R.  S.,  415,  §  99,  sub  4. 

•  Laws  1861,  ch.  215,  p.  532. 

•  1  R.  S.,  250,  §  348. 

•  1  R.  S.,  278,  §  236. 

•  1  R.  S.,  631,  §  95. 

'  Laws  1848,  ch.  188 ;  2  R.  S.,  412,  §  7. 
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serving  as  jurors,  by  reason  of  having  served  as  firemen,  for  the 
period  required  by  law.^  When  the  court  shall  have  discharged 
the  juror  for  any  of  the  causes  above  specified,  the  clerk  shall 
destroy  the  ballot  containing  the  name  of  such  juror.' 

(S,)  WTuU  Jurors  to  be  JExeused. — The  court  to  which  any  per- 
son shall  be  returned  as  a  juror,  shall  also  excuse  any  juror  from 
serving  at  such  court  whenever  it  shall  appear: 

1.  That  he  is  a  practising  physician  and  has  patients  requiring 
his  attention. 

2.  That  he  is  a  surrogate  or  justice  of  the  peace,  or  executes 
any  other  civil  ofiice,  the  duties  of  which  are  at  the  time  incoQi* 
aistent  with  his  attendance  as  a  juror. 

3.  That  he  is  a  teacher  in  any  school,  actually  employed  and 
serving  as  such. 

4.  When  for  any  other  reason  the  interests  of  the  public  or  of 
the  individual  juror  will  be  materially  injured  by  such  attendance, 
or  his  own  health,  or  that  of  any  member  of  his  family  requires 
his  absence  from  such  court^  » 

In  the  county  of  Kings,  the  court  before  whom  any  person  is 
sununoned  as  a  juror,  may  also  excuse  such  person  from  serving 
whenever  it  shall  satisfactorily  appear: 

1  That  he  has  actually  performed  jury  duty  under  the  act  for 
that  county  within  six  months  next  preceding  the  sitting  of  such 
jury,  a|id  since  the  second  Monday  in  August  preceding  such 
sitting. 

2.  That  he  has  actually  performed  duty  as  a  grand  juror  since 
the  first  Monday  in  September  next  preceding  the  sitting  of  such 
juiy. 

3.  That  the  interests  of  the  public,  or  of  the  individual  juror, 

will  be  materially  injured  by  such  attendance,  or  that  Uis  own 

health  or  the  health  of  his  family  requires  his  absence  from  such 

court* 

When  any  person  shall  be  so  excused  from  serving,  his  name 

shall  be  returned  to  the  box  from  which  it  was  taken.^ 

'  Laws  1847,  ch.  495,  §  13. 

•  2  R.  S.,  415,  §  100. 

•  2  R.  S.,  416,  §  101. 

«  Laws  1858,  ch.  322,  §  11. 

•  Idem. 
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The  petit  juror  desiring  to  be  excused  from  the  performance 
of  jury  duty,  makes  his  application  to  the  court,  and  the  same 
oath  is  administered  to  him  by  the  clerk  as  in  the  case  of  a  grand 
juror  asking  to  be  excused.^ 

§  93.  clerk's  address  to  fbisonsr  before  oalung  the  jury. 

The  prisoner  being  in  court  before  the  trial  conunences,  the 
clerk  of  the  court  addresses  the  prisoner  as  follows : 

**  A  B.  These  good  men  that  you  shall  now  hear  called  are 
the  jurors,  who  are  to  pass  between  the  people  of  the  State  of 
New  York  and  you  {pr^  if  in  a  capital  case,  to  pass  upon  your 
life  and  death) ;  if,  therefore,  you  will  challenge  them,  as  they 
come  to  the  book  to  be  sworn  and  before  they  are  sworn,  you 
shall  be  heard." 

{TJie  crier  then  calls  the  jurors  one  at  a  time^  as  they  are  drawn 
by  the  clerks  and  when  the  juror  comes  to  the  stand  and  is  ready 
to  be  sworn  the  clerk  says):  ** Juror,  look  upon  the  prisoner; 
prisoner,  look  upon  the  juror." 

§  94.  OF  CHALLENGES  TO  THE  JURORS. 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn  as  they 
are  called,*unless  challenged  by  either  party.^  The  term  chal- 
lenge is  used  in  law  for  an  exception  to  the  jurors  who  are 
returned  to  pass  on  a  trial.^  These  challenges  are  of  two  kinds: 
challenges  to  the  airay  or  to  the  polls,  and  each  of  these  is  again 
subdivided  into  principal  challenges  and  challenges  to  the  favor, 
and  may  be  taken  by  the  people  as  well  as  by  the  prisoner. 

In  addition  to  the  above  challenges,  which  are  designated  as 
challenges  for  cause,  beth  the  prisoner  and  the  people  are  also 
entitle^  by  statute  to  certain  peremptory  challenges,  without 
assigning  any  reason  therefor,  and  to  be  made  or  omitted  accord- 
ing to  the  pleasure,  will  or  caprice  of  either  party. 

For  the  sake  of  convenience  we  shall  first  mention  the  different 
kinds  of  challenges  allowed  to  the  people  and  the  prisoner 
respectively,  and  then  discuss  the  several  cases  of  challenge  that 
may  arise. 

'  Ante,  page  240. 

'  4  Blac.  Com.,  362;  3  Id.,  358. 

•  1  Arch.  Cr.  P.,  §  163,  note. 
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A  challenge  for  principal  cause,  and  the  decision  of  the  court 
upon  it,  forms  a  part  of  the  record,  and  are  reviewable  by  certio- 
rari.^ 

And  a  bill  of  exceptions  will  lie  to  review  questions  of  law 
raised  and  decided  on  a  challenge  for  favor,  even  though  the 
prisoner  had  not  exhaused  the  peremptory  challenges  when  the 
panel  was  filled.* 

§  95.   OF  THE  KINDS  OF  CHAIJiENGE  ALLOWED  TO  THE  PEOPLE. 

On  any  trial  for  any  offence  punishable  by  death,  or  by 
imprisonment  in  the  State  prison  for  the  term  of  ten  years,  or 
for  a  longer  time,  the  people  shall  be  entitled  peremptorily  to 
challenge  five  of  the  persons  drawn  as  jurors  for  such  trial,  and 
no  more;  and  on  the  trial  of  an  indictment  for  an  offence  punish- 
able by  imprisonment  for  a  term  less  than  ten  years,  the  people 
shall  be  entitled  peremptorily  to  challenge  three  of  the  persons 
drawn  as  jurors  for  such  trial,  and  no  more.' 

It  is  also  provided  by  statute  that  nothing  in  the  above  pro- 
vision shall  be  deemed  to  proyent  any  challenges  allowed  prior 
to  the  passage  of  the  same,  either  to  the  array  of  jurors  or  to  the 
individual  jurors.* 

The  attorney  general  or  district  attorney,  prosecuting  for  the 
people  of  this  State,  shall  also  be  entitled  to  the  same  challenges 
in  behalf  of  this  State,  either  to  the  array  or  to  individual  jurors, 
as  are  allowed  to  parties  in  civil  cases;  and  the  same  proceedings 
shall  be  had  thereon  as  in  civil  actions.^ 

It  will  be  observed  that  the  foregoing  provisions,  in  relation 
to  peremptory  challenges  by  the  people  contained  in  the  act  of 
1858,  are  applicable  only  to  cases  where  the  offence  is  punish- 
able by  imprisonment;  but  upon  the  trial  of  misdemeanors, 
where  the  punishment  may  be  other  than  such  imprisoihent,  it 
would  seem  that  the  people  have  still  the  right  to  peremptorily 
challenge  two  of  the  jurors,  thus: 

Upon  an  indictment  for  a  nuisance,  the  district  attorney 
claimed  the  right  peremptorily  to  challenge  two  of  the  jurors, 

'  Freeman  v.  Peo.,  4  Den.,  9 ;  6  Cow.,  555 ;  7  C«w.,  108 ;  4  Wend.,  229. 

*  Peo.  V.  Bodine,  1  Den.,  281. 

•  Laws  1858,  ch.  332,  §  1. 

*  Id.,  §  2. 

•  2  R.  S.,  734,  §  13. 
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and  the  court  held  that,  by  Tirtoe  of  the  act  of  April  27,  1847, 
and  the  provisions  of  the  Bevised  Statutes,  the  people  were 
entitled  to  the  same  number  of  peremptoiy  challenges  that  are 
allowed  to  parties  in  civil  actions.^ 

§  96.  OF  THE  JEOmS  OF  GHALLEKOB  ALLOWED  TO  THE  FBISONEB. 

Every  person  arraigned  and  put  on  his  trial  for  any  offisnce 
punishable  with  death,  or  with  imprisonment  in  a  State  prison 
ten  yean,  or  any  longer  time,  shall  be  entitled  peremptorily  to 
ehallenge  twenty  of  the  persons  drawn  as  jurors  for  such  trial, 
mid  no  more.* 

On  a  preliminary  trial  of  a  question  of  present  insanity,  it  has 
been  held  that  the  defendant  is  not  entitled  to  peremptory  chal- 
lenges, but  that  challenges  for  cause  may  be  made.' 

Every  person  arraigned  and  put  on  trial  for  any  offence  not 
punishable  with  death,  or  with  imprisonment  in  a  State  prison 
ten  years,  or  for  a  longer  time,  shall  be  entitled  peremptorily  to 
ehallenge  five  of  the  persons  drawn  as  jurors  for  such  trial,  and 
no  more,  except  that  in  cases  tried  in  any  court  of  special  ses- 
sions such  right  of  peremptory  challenge  sl^all  extend  to  only 
two  of  said  persons  so  drawn.^ 

Every  person  indicted  for  any  ofience  shall  also  be  entitled  to 
the  same  challenges  as  are  allowed,  in  civil  cases,  either  to  the 
array  of  jurors  or  to  individual  jurors*^ 

Ajad  it  is  further  provided  by  statute  that  the  provision  of  the 
statute  giving  the  prisoner  the  right  of  peremptory  challenge  in 
the  cases  above  stated,  shall  not  be  deemed  to  prevent  any  chal- 
lenge theretofore  allowed,  either  to  the  array  or  to'  individual 
jurors.* 

If  an  offence  may  be  punished  by  imprisonment  in  the  State 
prison  for  ten  years,  the  prisoner  is  entitled  to  the  peremptory 
challenge  given  by  the  statute  in  such  case;  it  naakes  no  differ- 
ence that  a  less  punishment  may  be  imposed  in  the  discretion  of 
the  court.' 

'  Turnpike  t?.  ThePeo.,  9  Barb.,  161.    ■  2  R.  S.,  734,  §  9. 
'  Freeman  v.  Peo.,  4  Den.,  21. 

•  2  R.  S.,  734,  §  10 ;  Laws  1847,  ch.  134,  §  2. 

•  2  R.  S.,  734,  §  12. 

•  Laws  1847,  ch.  134,  §  3 ;  2  R.  S.,  734,  §  11. 
'  Duel  V.  The  Peo.,  4  Den.,  91. 
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It  has  been  said  that  ^here  seyeral  defendants  are  jointly 
indicted  and  tried^  each  of  them  is  entitled  to  the  number  of 
peremptory  challenges  allowed  by  law,  and  a  challenge  by  one 
excludes  the  juror  challenged  as  to  all.^ 

But  IB  this  State  it  has  been  held  that,  where  two  or  more 
persons  jointly  indicted  for  murder  are  tried  together,  only 
twenty  peremptory  challenges  can  be  allowed  to  all  the  defend- 
ants.^ 

§  97.  OS  GQAIXSNGBS  TO  THE  ASSAY. 

By  a  challenge  to  the  array  is  meant  an  objection  to  all  the 
jurors;  not  for  any  defect  in  them,  but  for  some  partiality  or 
default  in  the  officer  wha  selected  or  arrayed  the  panel.^  This 
challenge  Ues  as  well  for  a  partiality  or  default  in  the  clerk  of 
the  court  as  in  the  sheriff  or  his  under  officer.^ 

As  before  stated,  this  challenge  is  either  a  principal  challenge 
or  a  challenge  to  the  favor." 

The  grounds  of  principal  challenge  are  such  as  the  following: 
Although  there  may  be  no  personal  objection  against  the  sheriff, 
yet  that  he  has  arrayed  the  panel  at  the  nomination  or  under  the 
direction  of  either  party;"  that  the*  officer  who  makes  the  array 
is  of  kindred  or  affinity  to  either  party  within  the  ninth  degree;  ^ 
that  the  officer  is  under  the  distress  of  either  party;  that  the 
officer  is  counsel,  attorney,  officer  or  servant  of  either  party;  ® 
that  the  clerk,  instead  of  drawing  thirty-six,  drew  seventy-two 
names — ^put  them  in  a  list  and  selected  thirty-six  from  them.^ 

A  challenge  to  the  array  will  not  be  allowed  on  the  ground 
that  all  persons  of  a  particular  «fratemity  have  been  excluded 
from  the  jury,  if  those  who  are  returned  possess  the  necessary 
qualifications.^^  Neither  is  it  a  good  ground  of  challenge  to  the 
array,  that  the  jury  was  drawn  and  the  panel  certified  by  the 

'  12  Wheftt,  480;  6  Ohio,  86;  4  Mason,  15^;  2  Yerger,  246. 
■  Peo.  ©.  Thayer,  1  Park.,  395. 

•  3  Blac.  Com.,  359;  2  Tidd,  779. 

•  Gardner  v.  Turner,  9  John?.,  260. 

•  Ante. 

•  8  Blac.  Com.,  359. 
'  1  South.  Rep.,  364. 

•  Cowp.,  1J2. 

•  9  John.,  260.    For  other  causes  of  challenge  see  Bac.  Ahr.,  tit.  Juries,  £, 
and  cases  there  cited ;  also  Graham's  Practice,  2d  ed.,  301,  2. 

*•  Peo.  t>.  Jevett,  3  Wend.,  314. 
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deputy  clerk  instead  of  the  clerk,  who  was  absent.^  It  is  good 
ground  for  challenge  to  the  array,  that  certain  of  the  jurors  had 
not  been  summoned  by  any  legal  authority,  and  that  their  names 
had  been  put  upon  the  list  of  jurors  by  the  clerk  of  the  court  at 
their  request,  without  any  order  having  been  entered  requiring 
such  jurors  to  serve.^ 

The  causes  of  challenge  to .  the  array  for  fayor  are  such  as 
imply  at  least  a  probability  of  bias  or  partiality  in  the  officer,  but 
do  not  amount  to  a  principal  challenge.  Thus,  that  the  party  is. 
a  tenant  of  the  officer,  or  that  the  son  of  the  officer  has  married 
the  daughter  of  the  party,  or  the  like;^  that  the  officer  and  the 
party  are  fellow  servants,*  or  the  party  servant  to  the  officer;  * 
and  so  from  any  cause  which  the  triers  may  find  that  he  is  not 
entirely  indifferent  between  the  parties.^ 

§  98.   OP  CHALLENGES  TO  THE  POLLS. 

A  challenge  to  the  polls  is  an  exception  to  one  or  more  jurors 
who  have  appeared,  individually,  and  this  is  either  a  principal 
challenge  or  a  challenge  to  the  favor.  Where  the  matter  charged 
against  one  who  is  drawn  as  a  juror  is  in  jud^ent  of  law  a  dis- 
qualification, the  challenge  is  for  principal  cause,  and  is  entered 
on  the  record.  When  the  objection  is  not  per  se  a  disqualifica- 
tion, the  challenge  is  for  favor  and  is  made  on  terms.  In  the 
former  case,  where  the  f^ts  are  ascertained,  it  is  to  be  deter- 
mined by  the  court,  in  the  latter  the  question  is  one  of  fact  to  be 
determined  by  the  court.^ 

A  matter  which  merely  exempts  a  man  from  serving  on  a  jury 
and  does  not  incapacitate,  is  not  a  cause  of  challenge.® 

A  challenge  to  the  polls  for  principal  cause  to  be  effectual, 
must  be  on  account  of  some  matter  of  fact  which,  if  admitted  or 
proved  necessarily  and  conclusively,  disqualifies  the  juror.* 

Challenges  to  the  polls  other  than  peremptory  challenges,  are 
divided  by  the  older  writers  into  four  classes,  viz.:  Propter  hono- 

»  Peo.  V.  Fuller,  2  Park.,  16. 

•  McCloskey  v.  The  Peo.,  5  Park.,  308. 
»  Co.  Litt.,  166. 

•  Dyer,  367,  pi.  140.  •  Cro.  Eliz.,  581. 

•  Cow.  Trea.,  3d  ed.,  vol.  2,  p.  344. 
'  Peo.  t>.  Bodine,  1  Denio,  281. 

•  Gra.  Prac.,  2ded.,303. 

•  Peo.  V,  Stout,  4  Park.,  109. 
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ris  respectum,  propter  defectum^  propter  affectum  and  propter 
delictum  ;^  and  of  these,  the  first,  second  and  the  last,  appear  to  be 
principal  challenges,  while  the  third  consists  of  both  principal 
challenges  and  challenges  to  the  favor.^  A  better  classification 
of  all  challenges  to  the  polls,  Tv^ould  seem  to  be  first  into  challenges 
for  principal  cause  which,  if  found  true,  standeth  sufficient  for 
itself,  without  leaving  anything  to  the  conscience  or  discretion  of 
the  triers.  Second  challenges  concluding,  to  the  favor  when 
either  party  cannot  take  any  principal  cause,  but  showeth  cause 
of  favor  which  must  be  left  to  the  conscience  and  discretion  of 
the  triers,  to  find  the  juror  favorable  or  not  favorable,  and  third 
peremptory  without  any  cause  assigned.'  We  have  already  con. 
sidered  the  cases  in  which  peremptory  challenges  may  be  taken, 
and  shall  now  proceed  to  an  examination  of  challenges  to  the 
polls,  both  as  to  principal  challenges,  and  to  the  favor,  following 
however  the  classification  as  laid  down  by  the  older  writers,  viz.: 

1.  Propter  Honoris  Respectttm^ — This  cause  of  challenge  has 
*no  application  with  us  as  depending  upon  a  title  of  nobility.^ 

2.  Propter  Defectum. — On  account  of  some  defect  in  the  juror's 
qualifications  to  set  upon  a  jury. 

Among  the  grounds  constituting  this  ground  of  challenge  may 
be  stated  the  following: 

(a)  Alienage. — Blackstone  says,  if  a  man  be  an  alien  bom, 
this  is  a  defect  of  birth,^  and  this  was  a  good  cause  of  challenge  at 
the  common  law. 

(6)  Property  Qnalification.'-^The  statute  provides  that  the 
jurors  should  be  assessed  for  personal  property  belonging  to  them 
in  their  own  right,  to  the  amount  of  two  hundred  and  fifty  dol- 
lars, or  have  a  freehold  estate  in  real  property  in  the  county, 
belonging  'to  them  in  their  own  right  or  in  the  right  of  their 
wives,  to  the  value  of  one  hundred  and  fifty  dollars.^ 

'  3  Blao.  Com.,  362;  Co.  Lit.,  156;  2  Hawk.  C.^  43,  §  11,  et  ieq, 

*  Coke's  Com.,  p.  157  a. 

*  Cornell  v.  The  Peo.,  1  Park.,  275. 

*  Idem;  U.  S.  Const.,  Art.  1,  §  9,  p.  7. 

*  3  Blac.  Com.,  362. 

*  2R.  S.,  411,  §3. 
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The  objection  that  a  juror  has  not  the  requisite  property  quali- 
fication is  lost  if  not  raised  when  the  jury  is  drawn,  eren  though 
the  facts  do  not  come  to  the  knowledge  of  the  party  until  after- 
wards.^ 

(o)  Pr&perty  Qualifications  in  Certain  OourUiea. — ^In  certain 
counties  of  the  State  the  property  qualification  is  below  that 
required  in  other  parts  of  the  State.^ 

{d)  Want  of  Mental  Capacity^  dc. — One  of  the  statutory  qual- 
ifications of  jurors  is,  that  they  shall  be  in  the  possession  of  their 
natural  faculties,  and  not  infirm  or  decrepit.^ 

One  who  is  drunk  is  not  a  competent  juror,^  neither  is  an  insane 
person,® 

• 

(e)  Other  Statutory  Disqualifications. — Members  of  a  grand 
jury  or  inquest,  by  which  any  indictment  shall  have  been  found, 
are  disqualified  from  serving  as  a  juror  upon  the  trial  of  such 
indictment  if  challenged  for  tftat  cause  by  the  accused;®  so  also 
persons  of  any  religious  denomination,  whose  opinions  are  such 
as  to  preclude  them  from  finding  any  defendant  guilty  of  an 
offence  punishable  with  death,  shall  not  be  allowed  to  serve  as 
jurors  upon  the  trial  of  an  indictment  for  any  offence  punishable 
with  death.^ 

3.  Propter  Jiffectum* — Which  is  on  account  of  some  supposed 
bias  or  partiality,  and  this  maybe  either  a  principal  challenge,  or 
to  the  favor.®  In  principal  challenges,  the  cause  assigned  carries 
with  it  prima  fajcie^  evident  marks  of  suspicion  either  of  malice 
or  fayor,  but  in  the  challenge  to  the  favor,  the  objection  is  only 
to  some  probable  circumstance  of  suspicion,  or  the  Uke.*  Among 
the  disqualifications  arising  under  this  subject  of  challenge,  may 
be  fouAd  the  following  : 

*  Peo.  V,  Jewett,  6  WencL,  386. 

•  Vide  ante. 

•  2  R.  S.,  411,  §  4. 

•  27  Ga.,  287. 

*  StaU  V.  Scott,  1  Hawks,  24. 

•  2  R.  S.,  734,  §  8. 

.'  2  R.  S.,  734,  §  14;  13  Wend.,  351. 

*  3  Black.  Com.,  363. 

*  Idem.  w 
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(a)  Bias  in  the  Juror^s  Mind  on  the  Question  whether  or  not 
the  Prisoner  is  Guilty. — The  fact  that  one  drawn  as  a  juror,  has 
expressed  an  opinion  upon  the  guilt  of  the  prisoner,  is  a  sufficient 
ground  of  challenge ;  the  prisoner  is  entitled  to  a  trial,  by  jurors 
who  stand  ^different ;  a,  ^,  neutral,  free  of  any  bias,  with  minds 
unconunitted.  It  is  not  needful  to  exclude  a  juror,  that  he  should 
entertain  any  ill  will  towards  the  prisoner.^ 

A  challenge  for  that  the  juror  has  expressed  an  opinion,  is  a 
challenge  for  principal  cause,  and  triable  by  the  court.^ 

A  juror  was  challenged  for  principal  cause,  and  being  examined 
under  oath,  testified,  on  his  direct  examination,  that  he  had  formed 
an  opinion  and  expressed  it  i  and  on  his  cross-examination,  that 
he  had  no  fixed  opinion  which  could  not  be  removed  by  the  evi- 
dence. The  court  overruled  the  challenge,  and  the  juror  was 
then  challenged  for  favor,  and  on  examination  said  that  his 
mind  was  balanced ;  that  he  did  not  know  that  he  had  any  impres- 
sion or  opinion ;  that  that  had  been  removed  by  i^  former  trial  of 
the  prisoner,  when  the  juxj  were  not  able  to  agree.  It  was  held 
that  it  was  error  to  admit  him.  1.  What  he  said  on  challenge  to 
the  favor,  could  not  be  considered  upon  the  question  as  to  the 
challenge  for  principal  cause.  The  finding  of  the  triers  cannot 
cure  an  error  in  the  decision  by  the  court  of  the  challenge  for 
principal  cause.  2.  By  his  statement  on  the  fia*st  challenge,  he 
was  disqualified.  The  testimony  should  be  construed  with  liber- 
ality to  the  defendant.^ 

Where  on  a  trial  for  murder,  a  juror  who  was  drawn,  was  chal- 
lenged by  the  prisoner  for  principal  cause,  on  the  ground  that  he 
had  formed  and  expressed  an  opinion,  and  such  challenge  was 
traversed  by  the  public  prosecutor,  and  it  appeared  by  the  testi- 
mony of  the  juror  who  was  called  upon  as  a  witness  to  prove  the 
truth  of  the  challenge,  that  he  thought  he  had  an  ijinpression  as 
to  the  prisoner's  guilt  or  innocence  ;  that  he  rather  thought  he 
had  formed  an  opinion  ;  that  he  presmn^d  he  h^d  expressed  it, 
and  thought  he  retained  it ;  that  he  had  formed  an  opinion  if  the 
newspaper  accounts  of  the  transaction,  of  which  he  had  read  only 
a  part,  were  true,  and  that  so  far  as  he  read  he  gave  them  cre- 

'  Peo.  «.  Vermilyea,  7  Cow.,  108. 

•  Idem;  Freeman  v.  The  Peo.,  4  Den.,  9;  4  Wend.,  229;  6  Gov.,  555;  14 
Serg.  &  R.,  292 ;  17  Id.,  155 ;  16  N.  Y.,  501. 

•  Canoemi  «.  Peo.,^6  N.  Y.  (2  Smith),  501 ;  7  Ahb.  Pr.,  271. 
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dence ;  that  it  might  or  might  not  require  evidence  to  remove  his 
impression  of  the  prisoner's  guilt ;  that  he  had  not  arrived  at  any 
definite  opinion,  and  '  the  court  overruled  the  challenge  and 
declared  the  juror  to  be  competent,  it  was  held  on  review,  that 
the  decision  was  correct,^  for  to  sustain  a  challenge  for  principal 
cause,  on  the  ground  that  the  juror  has  formed  and  expressed  an 
opinion,  it  must  appear  that  the  opinion  was  absolute,  uncondi- 
tional, definite  and  settled  ;  it  is  not  enoqgh  that  it  was  a  hypo- 
thetical condition,  indefinite  and  uncertain.  If  the  opinion  belong 
to  the  latter  class,  it  is  a  proper  subject  for  challenge  to  the  favor.^ 

Where,  on  the  trial  of  a  challenge  for  favor,  the  person  chal- 
lenged as  a  juror  testified  that  he  had  read  part  of  the  statements 
in  the  papers  at  the  time  of  the  homicide,  and  had  formed  a  pre- 
conceived idea  in  regard  to  the  prisoner's  guilt  or  innocence; 
that  he  had  no  bias  one  way  or  the  oth^r  ;  that  his  preconceived 
idea  or  impression  would  in  np  way  influence  his  verdict,  but 
would  be  governed  entirely  by  the  evidence  produced  on  the 
stand,  ho  was  adjudged  to  be  a  competent  juror.' 

On  the  trial  of  a  challenge  for  principal  cause  nothing  short  of 
a  fixed  and  settled  opinion  will  disqualify  the  juror.  It  is 
proper  to  exclude  questions  tending  to  show  a  mere  impression 
or  bias.*  But  it  is  otherwise  when  the  challenge  is  for  favor,  on 
the  ground  of  bias.^ 

The  fact  that  the  juror  has  heard  part  of  the  evidence  at  the 
coroner's  inquest,  read  and  formed  an  impression  that  the.  pris- 
oner was  guilty,  but  has  doubts,  and  would  be  guided  by  the 
evidence,  &c.,  is  not  enough  to  support  a  challenge  for  principal 
cause.® 

On  a  challenge  for  principal  eause,  grounded  on  the  juror's 
•having  expressed  an  opinion,  it  is  no  answer  to  the  objection  that 
the  opinion  is  not  based  on  any  knowledge  of  facts,  but  on  mere 
rumors  and  reports.^ 

A  lp.te  writer  upon  criminal  law  remarks,  that  if  a  man  leaps 
in  advance  of  the  law,  and  settles  in  his  own  mind  the  question  of 

»  Slout  V,  iPeo.,  4  Park.,  71. 

•  Idem. 

•  Sanchez  v,  Peo.,  4  Park.,  535. 

•  Peo.  V,  Honeymore,  3  Den.  121 ;  Freeman  «.  Peo.,  4  Den.,  9. 

•  Id. 

•  Freeman  v.  The  Peo.,  4  Den.,  9;  Pe<J.  v.  Stout,  4  Park.,  71 ;  4  Park.,  535. 
'  Peo.  V,  Mather,  4  Wend.,  554. 
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guilt  against  the  prisoner,  whether  by  reason  of  what  he  has 
read  or  heard,  or  by  reason  of  an.  inner  impulse,  which  condenms 
before  it  hears,  he  is  not  a  fit  person  to  be  a  juror  in  the  cause; 
for  his  mind,  which  ought  to  be  a  blank  on  which  the  evidence 
might  write  its  conclusions,  is  already  pre-occupied.^ 

A  challenge  for  principal  cause  is  not  established  by  merely 
showing  that  the  juror  had  formed  an  opinion  that  the  prisoner 
had  killed  the  deceased,  which  he  never  expressed;  this  was  not 
an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner;  he  might 
have  killed  the  deceased  and  still  have  been  innocent  of  suny 
criminal  offence.' 

(6)  Bias  which  comes  from  near  Relationship. — QaiTTr  says, 
if  the  juror  is  related  to  either  party  within  the  ninth  degree, 
though  it  is  only  by  marriage,  a  principal  challenge  will  be  admit- 
ted.^ So,  also,  if  he  has  acted  as  godfather  to  a  child  to  the  party, 
he  may  be  challenged  for  that  reason.^  Upon  this  subject,  the 
relationship  by  affinity  is  the  same  as  by  consanguinity.^  But 
affinity  ceases  with  the  dissolution  by  the  death .  of  one  of  the 
married  parties  of  the  maririage  by  which  it  was  created.^ 

(c)  That  the  Juror  has  a  Pecuniary  or  other  Interest  in  the 
Event  of  the  Action, — ^It  has  been  allowed  a  good  ground  of 
challenge  on  the  part  of  the  prisoner,  that  the  juror  hath  a  claim 
to  the  forfeiture  which  shall  be  caused  by  the  prisoner's  convic- 
tion.'' The  members  of  any  association  of  men  combining  for 
the  purpose  of  enforcing  or  withstanding  the  execution  of  a  par- 
ticular law,  and  binding  themselves  to  contribute  money  for  that 
purpose,  are  incompetent  to  sit  as  jurors  on  the  trial  of  an  indict- 
ment for  violating  the  law.® 

So,  also,  if  the  juror  has  taken  money  for  his  verdict.' 

»  1  Bish.  Cr.  Pro.,  772. 

•  Lowenberg  ».  Peo.,  27  N.  Y.,  336. 

•  1  Chit.  Cr.  Law,  541;  3  Blac.  Com.,  363,  Co.  Lit.,  157  a. 

•  Co.  Lit.,  157  a ;  Bums'  Jus.  Jurors,  IV,  I. 

•  1  Bish.  Cr.  Pro.,  765. 

•  1  Bish.,  Mar.  t  Div.,  §  314. 
2  Hawk.  P.  C,  ch.  43,  §  28. 

•  Com.  r.  LiTermore,  8  Gray/ 18. 
'  3  Black.  Com.,  363. 
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(d)  That  the  Jnror  has  Passed  upon  the  same  Quezon  while 
Serving  in  some  other  Capacity. — JS  the  juror  has  passed  upon 
the  question,  though  he  has  only  discharged  a  duty  in  so  doing, 
still,  as  his  opinion  has  been  once  made  up,  he  is  not  a  fit  person 
to  hear  the  evidence  and  make  up  a  second  opinion.^ 

Our  statute  provides  that  no  member  of  tiie  grand  jury  or 
inquest,  by  which  any  indictment  shall  be  found,  shall  serve  as 
a  petit  juror  for  the  ix\sX  of  such  indictment,  if  he  be  challenged 
for  that  cause  by  the  accused' 

{e)  Bias  from  Particular  Opinions  concerning  the  Law. — 
If  the  juror  holds  the  statute  to  be  void,  as  being  unconstitu- 
tional, and  this  opinion  is  of  such  a  nature  that  he  cannot  con- 
vict, whatever  the  evidence  may  be,  he  is  incompetent.'  If  in 
general  terms  the  juror  does  not  favor  the  policy  of  capital  pun- 
ishment, he  is  not  for  this  reason  incompetent.^  But  if  he  has 
such  conscientious  scruples  as  will  forbid  his  bringing  in  a  ver- 
dict of  guilty*  in  such  case,  or  trying  it  fairly,  he  Inust  be 
excluded. 

This  is  sufficient  ground  to  challenge  for  principal  cause.^ 

Upon  a  challenge  for  favor,  upon  the  ground  of  conscientious 
scruples,  the  following  question  was  held  competent  before  the 
triers,  viz.:  "Have  you  any  conscientious  scruples  against  ren- 
dering a  verdict  of  guilty  in  a  case  where  the  punishment  is 
death."' 

Where  the  juror  testified  that  he  was  opposed  to  the  punish- 
ment of  death,  but  said,  that  if  sworn  as  a  juror  on  a  trial  for 
murder  and  the  evidence  of  guilt  was  clear  he  should  find  the 
accused  guilty,  it  was  held  that  the  challenge  was  not  sustained.^ 

On  a  challenge  for  favor,  the  juror  testified  before  the  triers 

>  1  Bish.  Or.  Pro.,  773;  3  Black.  Com.,  363. 
«  2  R.  S.,  734,  §  8. 

•  Com.  tj.  Austin,  7  Gray,  51. 

•  Com.  «.  Webster,  5  Cush.,  295;  16  Ark.  568;  7  Cal.,  140;  Peo.  v,  Wilson, 
3  Park.,  199 ;  Lowenberg  t?.  Peo.,  5  Park.,  414. 

•  1  Bish.  Cr.  Pro.,  779,  and  cases  cited;  3  Park.,  199;  Peo.  v.  Damon,  13 
Wend.,  351. 

•  Walter  r.  Peo.,  3  N.  Y.,  147. 

'  Lowenberg  t?.  Peo.,  5  Par]^.,  415. 

•  Peo.  ©.  Wilson,  3  Park,  199. 
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that  he  had  conscientious  scruples  in  reference  to  serving  as  a 
juror  in  a  case  where  tiie  punishment  on  conviction  would  be 
death,  that  he  would,  if  he  took  an  oath  to  serve  as  a  juror,  ren- 
der a  verdict  in  accordance  with  the  evidence,  but  that  it  would 
violate  his  conscience  to  do  so,  and  that  he  could  not,  where  the 
punishment  was  death  conscientiously  render  a  verdict  which 
would  take  a  man's  life,  even  if  the  evidence  clearly  showed  that 
the  prisoner  Vas  guilty,  the  court  refused  to  charge  the  triers 
that,  assuming  what  the  prisoner  had  sworn  to  to  be  true,  no  cause 
was  shown  which  would  justify  the  triers  in  finding  the  chal- 
lenge true.^ 

It  is  also  provided  by  statute  in  this  State  that  persons  of  any 
religious  denomination,  whose  opinions  are  such  as  to  preclude 
them  from  finding  any  defendant  guilty  of  an  ofience  punishable 
with  death,  shall  not  be  compelled  or  allowed  to  serve  as  jurors 
on  the  trial  of  an  indictment  for  any  ofience  punishable  with 
deatL^ 

(/)  Social  and  Civil  Connections. — CHrrrr  says  :  **  K  the 
jurymen  be  under  the  power  of  either  party,  or  ih  his  employment, 
or  if  he  has  eaten  or  drank  at  his  expense,  he  may  be  challenged 
by  the  other."  3 

So,  also,  it  was  formerly  said,  if  he  be  of  the  same  society  or 
corporation  with  him,*  but  it  is  doubted  whether  such  a  rule  now 
exists.  Thus  it  has  been  held  in  this  State  to  be  no  cause  of  chal- 
lenge to  a  juror  that  he  is  a  free-mason,  where  one  of  the  parties 
to  a  suit  at  law  was  a  free-mason  and  the  otiber  not.^ 

{g)  A  General  Bias  Against  the  Prisoner.-^The  causes  of 
challenges  to  the  polls  are  manifestly  nimierous  and  dependent  on 
a  variety  of  circumstances,  for  the  question  to  be  tried  is  whether 
the  juror  is  altogether  indififerent  as  he  stands  unsworn,  because 
he  may  be,  even  unconsciously  to  himself,  swayed  to  one  side,  and 
indulge  his  own  feelings  even  when  he  thinks  he  is  infiuenced 
entirely  by  the  weight  of  evidence.* 

*  Lowenberg  v,  Peo.,  5  Park.,  414. 

«  2  R.  S.,  734,  §  14.    Vide  1  City  H.  Rec.,  185;  3  Id.,  45. 
'  1  Chit.  Cr.  Law,  541 ;  Co.  Lit.,  157 ;  Bac.  Abr.,  Juries  e ;  Dick.  Sess.»186 ; 
Tidd,  5th  ed.,  846. 

*  3  Blac.  Com.,  363.  *  People  tj.  Horton,  13  Wend.,  9. 

*  1  Chit.  Cr.  Law;  1  Bish.  Cr.  Pro.,  767 ;  Co.  Lit.,  157,  b;  Bac.  Abr.,  Juries 
e ;  Dick:  Sess.,  188 ;  Williams'  Jus.  Juries,  V. 
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Upon  a  challenge  to  a  juror  for  favor,  any  fact  or  circumgtance 
from  which  bias  or  prejudice  may  justly  be  inferred,  although 
weak  in  degreei,  is  admissible  evidence  before  the  triers.  The 
causes  of  challenge  for  favor  are  very  various,  and  not  subject  to 
precise  definition,  and  the  question  is  to  be  submitted  as  a  ques- 
tion of  fact  upon  all  the  evidence,  to  the  conscience  and  discretion 
of  the  tners,  whether  the  juror  is  indifferent  or  not.^ 

(4)  Propter  Delictuim. — ^These  challenges  are  for  some  crime  or 
misdemeanor  that  affects  the  juror's  credit  and  renders  him  infa- 
mous.^ It  is  said  to  be  a  good  ground  of  challenge  to  a  juror 
that  he  is  outlawed,  or  that  he  hath  been  adjudged  to  any  corpo- 
real punishment  whereby  he  becomes  infamous,  or  that  he  hath 
been  convicted  of  treason,  felony,  perjury  or  conspiracy;  but  it 
is  also  said  that  none  of  the  above  challenges  are  principal  ones, 
but  only  to  the  favor,  unless  the  record  of  the  judgment  or  con- 
viction be  produced.^ 

§  99.    GHAIiLEXOES,  .WHEN  MADE. 

Hawkins  says  no  challenge,  either  to  the  array  or  to  the  polls, 
can  be  made  before  a  full  jury  have  appeared.^  It  is  immaterial 
which  party  •challenges  first,^  so  long  as  the  challenge  is  before 
they  are  swom.^  But  it  has  been  held  that  if  it  was  made  to 
appear,  even  after  a  juror  was  sworn,  that  he  was  totally  incom- 
petent to  serve,  he  may,  in  the  exercise  of  a  sound  discretion,  be 
set  aside  by  the  court  at  any  time  before  evidence  is  given.^ 

The  regular  practice  is  to  challenge  the  jurors  as  they  come  to 
the  book  to  be  sworn  and  before  they  are  sworn.® 

A  juror  may  be  challenged  to  favor  after  the  same  juror  has 
been  challenged  for  principal  cause,  and  such  challenge  has  been 
tried  and  overruled.^ 

'  Peo.  V.  Bodine,  1  Den.,  281. 

•  3  Blac.  Com.,  364. 

•  2  Hawk.  P.  C,  ch.  43,  §  25. 

•  2  Hawk.,  ch.  43,  §  1. 

•  Tr.  per  Pais.,  144. 

•  1  Arch.  Cr.  Pro:,  163. 

'  Peo.  c.  Damon,  13  Wend.,  351. 

•  Idem. 

•  Camel  r.  The  Peo.,  1  Park.  Cr.,  272. 
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§  100.   CHALLENGES,  HOW  MADE. 

1.  The  Challenge  to  the  Array. — ^The  challenge  to  the  array- 
should  be  made  in  writing,  and  is  entered  on  the  record,  so  that 
the  other  party  may  plead  or  demur  to  it,  and  the  cause  of  chal- 
lenge must  be  stated  specifically.^ 

2.  The  Challenge  to  the  Polh.^— The  challenge  to  individual 
jurors  is  to  be  made  verbally,  whether  it  be  a  peremptory  chal- 
lenge or  for  cause.^ 

When  a  juror  is  challenged  for  principal  cause  or  for  favor, 
the  ground  of  the  challenge  should  be  distinctly  stated,  for  with- 
out this,  the  challenge  is  incomplete,  and  may  be  wholly  disre- 
garded by  the  court.^ 

But.it  was  subsequently  held  that  where  a  challenge  for  prin- 
cipal cause  had  been  tried  and  overruled,  and  a  challenge  to  the 
same  juror  was  interposed  to  the  favor,  that  the  form  of  the  chal- 
lenge was  sufScient,  without  stating  specifically  the  grounds  of 
the  challenge.^ 

So,  also,  where  the  prisoner's  coimsel  demurred  to  a  challenge 
to  the  juror  for  favor,  on  the  ground  that  he  was  not  indifferent 
between  the  prisoner  and  the  people,  and  assigned  for  cause  that 
the  challenge  did  not  specify  any  ground  sufficient  in  law, 
and  the  district  attorney  joined  in  the  demurrer,  the  demurrer 
was  held  not  sustainable,  and  overruled.^ 

§  101.   GHAIiLENGE  TO  THE  ABRAY,  HOW  DISPOSED  OF. 

K  a  demurrer  is  interposed  to  the  challenge,  a  question  of  law 
is  raised  which  the  court  is  to  decide.^  K  a  plea  is  entered  to  the 
challenge,  it  is  said  to  lie  in  the  discretion  of  the  court  to  direct 
the  manner  in  which  it  shall  be  tried;  sometimes  it  is  said  to  be 
referred  to  triers  from  the  attorneys,  and  sometimes  to  two 
of  the  jury;  but  that  when  the  challenge  is  on  the  ground  of 
affinity  to  the  officer  arraying  the  jury,  it  is  best  to  leave  it  to  two 

'  1  Arch.  Or.  Pro.,  165,  and  notes;  1  Den.  281 ;  1  C.t  K.,  285;  47  £.  C, 
L.  R. 
■  1  Den.,  281 ;  1  Arch.  Cr.  Pro.,  165. 

•  Freeman  «.  Peo.,  4  Den.  9. 

•  Camell  v.  The  Peo.,  1  Park.  Cr.,  272. 

•  Lowenberg  v.  Poo.,  5  Park.,  414. 

•  Style,  464;  Tr.  per  Pais,  190. 

C.  P.— 23 
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of  the  jurymen  returned ;  but  if  for  favor  or  partiality,  then  to 
two  indifferent  persons  taken  from  the  bystanders.^ 

If  the  facts  are  adnutted,  but  deemed  insufficient,  as  where  a 
demurrer  is  interposed,  the  court  adjudges  on  them,  and  either 
quashes  the  array  or  overrules  the  challenge.'  The  learning 
upon  this  subject  has  to  be  sought  out  of  old  books,  and  there  is 
great  difficulty  in  deriving  from  them  any  precise  rules.^ 

It  has  been  said  that  there  is  some  distinction  between  trying 
challenges  ;  those  that  are  manifest  or  principal  challenges  being 
tried  by  the  court,  without  the  appointment  of  any  triers.^ 

The  present  English  practice,  according  to  Boscoe,^  is  that 
triers  would  be  appointed  in  all  cases;  but  it  is  believed  that  in 
this  State  challengeeT  to  the  array  for  principal  cause  are,  like 
similar  challenges  to  the  polls,  to  be  tried  by  the  court.^ 

If  the  challenge  to  the  array  be  found  against  the  party,  he 
may  yet  have  his  challenge  to  the  polls,  but  neither  party  shall 
take  a  challenge  to  the  polls  which  they  might  have  had  to  the 
array.^ 

§  102.   CHALLENGES  TO  THE  POLI£,  HOW  DISPOSED  OF. 

When  a  challenge  is  made  to  the  polls,  if  it  be  a  principal 
challenge  for  some  apparent  partiality,  it  is  sufficient  if  the 
ground  be  made  out  to  the  satisfaction  of  the  court,  without  any 
further  investigation.^ 

It  is  said  that  a  question  of  fact  upon  a  principal  challenge,  in 
the  absence  of  consent  to  a  different  mode  of  trial,  is  properly 
triable  before  triers  appointed  by  the  court.  It  is  competent, 
however,  for  the  parties,  by  consent,  to  waive  the  appointment  of  ' 
triers  and  submit  to  the  court  the  question  of  fact  for  its  deci- 
sion, and  such  has  become  the  general  practice.* 

•  2  Hale,  275;  Dick.  Seas.,  189;  2  Rol.  Rep.,  363 ;  4  Blac.  Com.,  353,  n.  8; 
Bum,  J.,  Jurors,  4,  3 ;  Williams,  J.,  Juries,  5 ;  Gardners.  Turner,  9  John.  R., 
260. 

•  9  John.,  260.  •  Ros.  Crim.  Ev.,  6  Am.  ed.,  196 

•  Co.  Lit.,  156  a;  Bac.  Abr.,  tit.,  Juries,  e,  12. 

•  Ros.  Cr.  Ev.,  6th  Am.  ed.,  197. 

•  1  Den.,  281. 

»  Co.  Lit.,  156  b,  157. 

•  Co.  Lit.,  157  b;  Bac.  Abr.,  Juries,  e,  12;  Williams,  J.,  Juries,  5;  1  South- 
tird,  364;  1  Leigh,  598;  Peo.  v.  Bodine,  1  Den.,  281. 

•  Stout  r.  Peo.,  4  Park.,  132. 
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If  the  challenge,  however,  be  of  favor,  it  is  one  of  fact  for  the 
decision  of  the  triers.* 

Where  a  juror  is  challenged  to  the  favor  the  triers  are  to 
decide  whether  he  is,  at  the  time  of  the  trial,  wholly  indifferent; 
the  inquiry  is  not  confined  to  the  state  of  the  juror's  mind  before 
coming  to  court,  but  if  anything  has  occurred  in  court  which  has 
produced  on  his  mind  an  impression  of  the  guilt  or  innocence  of 
the  prisoner,  it  is  a  sufficient  reason  for  finding  the  juror  indif- 
ferent between  the  parties.' 

In  challenges  for  principal  cause  there  may  be  a  demurrer 
admitting  the  fact  and  denying  its  sufiiciency.  Then  a  simple 
question  of  law  is  presented  for  the  decision  of  the  court.® 

When  the  facts  on  which  a  challenge  rests  are  disputed  the 
proper  case  is  to  submit  the  question  to  triers;  but  if  neither  of 
the  parties  ask  for  triers  to  settle  the  issue  of  fact,  and  submit 
their  evidence  to  the  judge  and  take  his  determination  thereon, 
they  cannot  afterwards  demand  that  the  challenge  be  passed 
upon  by  triers,^  and  in  such  cases  the  decision  of  the  court  is 
final.^ 

When  challenges  for  the  favor  are  interposed,  there  can  be  no 
demurrer  by  a  party  intending  to  controvert  them.  The  decision 
of  the  triers  either  way  is  conclusive  as  to  the  fitness  or  disquali- 
fication of  the  juror.  In  case  of  a  disagreement  of  the  triers,  the 
challenge  still  remains.^  The  usual  practice  in  cases  where  triers 
are  appointed  is,  where  no  juror  has  been  sworn,  two  triers  are 
named  without  restriction  by  the  court.  When  one  of  the  jurors 
has  been  sworn  he  acts  as  trier  with  any  two  other  individuals 
selected  by  the  court,  and  when  two  of  the  jurors  have  been 
sworn  they  are  chosen,  and  If  more,  the  first  two.  Whether  a 
challenge  can  be  interposed  to  a  tri^r  thus  designated  does  not 
seem  to  have  been  decided;  probably  not,  as  challenges  then  might 
be  interminable.  No  doubt,  however,  objections  may  be  urged 
by  either  party  to  any  one  called  as  a  trier,  and  in  such  cases  the 
matter  should  be  sununarily  investigated  and  decided  by  the 

»  Peo.  V.  Bodine,  1  Den., 281;  Co.  Lit.,  167  b;  4  B.  &  A., 471;  6  Cow.,  569 f 
1  Cow.,  441 ;  2  Park.,  232. 

•  Thompson  v.  Peo.,  3  Park.,  467. 

•  2  Park.,  230. 

•  Peo.  V,  Mather,'4  Wend.,  250;  21  Wend.,  509;  4  Park.,  132. 

•  Sanchez  v.  Peo.,  22  N.  Y.,  147. 

•  Peo.  V,  Dewick,  2  Park.,  230. 
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court.  In  a  case  where  the  two  jurors  first  admitted  were  sworn 
as  triers, and  heard  the  evidence,  the  argument  of  counsel  and  the 
charge  of  the  court,  and,  after  consultation,  reported  that  they 
could  not  agree  in  deciding  the  challenge,  the  court  held  that 
the  challenge  must  be* re-tried,  and  the  court  selected  the  third 
and  fourth  jurors  to  act  as  triers  for  that  purpose.^ 

The  triers  having  been  selected  by  the  court,  the  following 
oath  is  administered  to  them  by  the  clerk: 

"  You  shall  well  and  truly  try  and  find  whether  A  B,  the  juror 
challenged,  stands  indifferent  between  the  people  of  the  State  of 
New  York  and  the  prisoner  'at  the  bar.  So  help  you  GroA" 
«  The  triers  then  take  their  seat  in  the  jury  box.  Where  the  triers 
of  a  challenge  for  favor  to  a  juror  were  sworn  to  find  whether  the 
juror  was  indifferent  "  upon  the  issue  joined,"  that  qualification 
being  objected  to,  it  was  held  that  the  oath  was  erroneous.' 

When  the  juror  is  challenged  for  favor  and  triers  are  appointed, 
the  juror  himself  may  be  sworn  as  a  witness  before  them,  to  state 
or  explain  any  facts  which  do  not  impeach  his  character  or  his 
motives,  or  in  relation  to  his  having  foi^med  or  expressed  an 
opinion  on  the  guilt  of  the  prisoner,  so,  also,  other  witnesses 
may  be  called  and  SW0171  before  the  triers.^ 

Where,  upon  a  challenge  for  favor,  witnesses  were  introduced 
to  prove  an  opinion  expressed  by  the  juror,  as  to  the  guilt  of 
the  prisoner,  the  district  attorney  was  allowed  to  examine  the 
juror  himself,  to  rebut  the  evidence.* 

The  juror  thus  sworn  is  said  to  be  sworn  on  his  voir  dire- 
The  following  is  the  form  of  oath  administered  to  a  witness 
before  the  triers: 

<*  You  shall  true  answers  make  to  such  questions  as  shall  be 
put  to  you,  touching  the  challenge  of  A  B  as  a  juror,  so  help 
you  God." 

And  where  on  a  criminal  trial  a  person  is  drawn  as  a  juror, 
and  challenged  to  the  favor,  and  called  as  a  witness  in  support 
of  the  challenge  to  prove  a  bias  growing  out  of  what  he  had 

'  •  2  Hale,  175;  Co.  lit.,  168  a;  Peo.©.  Dewick,  2  Park.  Cr.  R.,  230;  Dick. 
Seas.,  190;  4Park.,  1S4. 

•  Freeman  v.  The  Peo.,  4  Den.,  9. 

•  Peo.  V.  Fuller,  2  Park.,  16;  Co.  Lit.,  158;  1  Salk.,  153;  2  Park.,  579;  2 
Abb.  Pr.  R.,  256;  19  John.,  115. 

•  Peo.  V.  Fuller,  2  Park.,  16-579;  1  Park.,  302. 
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« 

heard  or  read  on  the  subject,  it  is  proper,  on  his  cross-examina- 
tion, to  ask  him  his  opinion  as  to  the  character  and  extent  of  the 
supposed  bias,  and  whether  he  thinks  it  would  influence  him 
after  hearing  the  evidence.^ 

And  when  examined  as  a  witness  for  the  purpose  of  sustaining 
a  challenge  to  the  favor,  he  will  not  be  excused  from  answering 
whether  he  has  any  prejudice  or  bias  against  a  religious  sect,  on 
the  groimd  that  such  answer  would  disgrace  him^^ 

The  following  oath  is  administered  by  the  clerk  to  the  juror, 
where  he  is  sworn  before  the  triers  upon  his  voir  dire: 

"  You  do  solemnly  swear  that  you  shall  true  answers  make  to 
such  questions  as  shall  be  put  to  you,  touching  your  competency 
to  serve  as  a  juror  in  this  cause  (or,  'touching  the  challenge 
exhibited  against  you'),  so  help  you  God." 

The  finding  of  the  triers  is,  ''that  he  stands  indifferent,  or 
(not  indifferent)." 

The  triers  are  the  exclusive  judges  of  the  weight  to  be  attached 
to  the  evidence  of  favor,  and  the  challenging  party  is  not  entitled 
to  an  instruction  from  the  judge  that  the  evidence  shows*  that  the 
juror  is  not  indifferent.^ 

The  triers  are  to  decide  whether  the  juror  is  at  the  time  of  the 
trial  altogether  indifferent;  the  inquiry  is  not  confined  to  the  state 
of  the  juror's  mind  before  coming  into  court;  but  if  anything 
has  occurred  in  court  which  has  produced  on  his  mind  an  impres- 
sion of  the  guilt  of  the  prisoner,  it  is  sufficient  to  exclude  him.^ 

Where  a  juror  was  found  competent  upon  his  own  answers, 
but  after  he  had  been  sworn  and  taken  his  seat,  it  transpired  that 
he  had  misunderstood  a  question  put  to  him,  and  had  given  a 
wrong  answer,  it  was  held  that  the  decision  upon  his  competency 
should  be  vacated  and  the  trial  of  the  challenge  resumod.^ 

It  is  competent  in  the  cross-exanaiination  of  the  juror,  to  ask 
him  his  opinion  as  to  the  character  and  extent  of  his  supposed 
bias,  and  whether,  in  his  opinion,  he  could  try  the  case. upon  the 

*  Peo.  V,  Knickerbocker,  1  Park.,  302. 

*  Peo.  V,  Christie,  2  Park.,  579. 

*  Smith  V.  Floyd,  18  Barb ,  522;  Peo.  v,  McMahon,  2^Park.,  663;  4  Den., 
9-35. 

*  Thompson  «.  Peo.  3  Park.,  467. 

*  Peo.  V,  Wilson,  3  Park.,  199. 
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evidence  without  bias;*  but  the  opinion  of  the  juror  is  by  no 
means  conclusive  unless  in  the  negative.* 

Where  the  juror  testified  that  he  had  read  something  about  the 
case,  and  had  formed  an  impression  that  the  prisoner's  character 
"was  bad,  it  was  held  competent  to  ask  him  whether,  as  a  juror, 
he  would  disregard  what  he  had  heard  out  of  the  court,  and 
would  render  a  verdict  upon  the  evidence.' 

Where  on  the  trial  of  a  challenge  to  the  favor,  improper  evidence 
is  received,  and  the  triers  find  the  juror  indifferent,  and  he  is  then 
challenged  peremptorily,  and  it  appears  that  the  prisoner  had  not 
exhausted  all  his  peremptory  challenges  when  the  panel  was 
completed,  the  prisoner  cannot  afterwards  avail  himself  of  cxcep- 
i  tions  taken  to  the  admission  of  such  improper  evidence  before  the 

i  trial.* 

I 
I 

§  103.   OF  THE  SUMMONING  OF  TALESMEN  AS  PEirF  JUROBS. 

At  the  common  law,  if  by  reason  of  challenges  or  the  default 
of  the  jurors,  a  suflicient  number  cannot  be  had  of  the  original 
panel,  a'  t(;ileSj  a  it  was  called,  was  awarded  until  the  number 
of  twelve  was  sworn.* 

Our  statute  provides  that  when  twenty-four  jurors,  duly  drawn 
and  summoned  do  not  appear,  or  when,  by  reason  of  there  being 
one  or  more  jurors  empaueled,  or  in  consequence  of  jurors  being 
set  aside,  or  for  any  other  reason,  there  shall  not  remain  twenty- 
four  ballots,  containing  the  names  of  jurors  then  attending,  the 
court  shall  order  the  sheriff  to  summon  from  the  bystanders  or 
from  the  county  at  large,  so  many  persons  qualified  to  serve  as 
jurors,  as  shall  be  necessary  to  make  at  least  twenty-four  jurors, 
from  which  a  jury  for  the  trial  of  the  indictment  may  be  selected.* 

The  names  of  the  persons  so  summoned  by  the  sheriff,  shall 
be  written  on  distinct  pieces  of  paper,  and  shall  |^e  rolled  or 
folded  each  in  the  same  manner  as  near  as  may  be,  and  shall  be 
deposited  with  the  ballots  remaining  undrawn,  if  any  there  be, 
or  in  a  sufficient  box  by  themselves,  if  there  be  no  undrawn  bal- 
lots from  which  a  jury  shall  be  drawn.^ 

*  Peo.  V.  Knickerbocker,  1  Park.,  302. 

'  I^hman  v.  Peo.,  1  N.  Y.  (1  Com.),  379. 

•  Idem. 

*  Peo.  V.  Knickerbocker,  1  Park.,  302.     •  4  Blac.  Com.,  355. 

•  2  R.  S.,  734,  §  3.  '  Id.,  §  4. 
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* 

The  above  provision  of  the  statute  has  been  amended  by  further 
providing  that  the  clerk  may  keep  a  box  containing  the  names  of 
all  persons  returned  as  jurors  who  may  reside  in  the  city  or  town 
where  the  court  is  directed  to  be  held,  and  that  when  there  shall 
be  a  deficiency  in  the  number  of  jurors,  the  court  may  order  the 
sheriff,  in  the  presence  of  the  court,  to  draw  from  such  box  as 
many  persons  as  shall  be  sufficient,  and  as  the  court  shall  direct. 
The  act  further  provides  that  the  court  may,  by  the  consent  of 
the  parties,  order  the  sheriff  to  sunmion  from  the  bystanders  or 
from  the  county  at  large,  so  many  persons  qualified  to  serve  as 
jurors,  as  shall  be  necessary  to  make  the  full  panel  of  jurors  on 
the  trial.  The  provisions  of  the  above  amendment  do  not  apply 
to  the  city  and  county  of  New  York,  or  to  the  county  of  Kings.  ^ 

And  by  subsequent  legislation  it  is  further  provided  that  noth- 
ing in  the  above  act  is  to  be  construed  to  repeal,  or  in  any  wise 
affect  the  former  provisions  of  the  statute  in  relation  to  the  sum- 
moning of  talesmen.^ 

When  such  a  deficiency  occurs  in  a  criminal  case,  the  number 
of  additional  persons  to  be  summoned  rests  in  the  sound  discre- 
tion of  the  court  before  which  the  indictment  is  pending.^ 

^  104.   SWEAKING  THE  JUROBS. 

The  jurors  who  are  not  challenged,  or  who  having  been  chal- 
lenged and  tried  are  fdund  indifferent,  are  then  sworn  by  the 
clerk.  In  capital  cases  the  names  of  the  jurors  are  called  sepa- 
rately by  the  clerk,  and  the  following  oath  is  administered  to 
each  of  them: 

"You  shall  well  and  truly  try  and  true  deliverance  make 
between  the  people  of  the  State  of  New  York  and  A  B,  the  pris- 
oner at  the  bar,  whom  you  shall  have  in  charge,  and  a  true  ver- 
dict give  according  to  the  evidence,  so  help  you  Gpd." 

As  each  juror  is  named  and  before  he  is  sworn,  or  rather 
before  the  oath  or  affirmation  is  tendered  him,  the  challenge  may 
be  made  as  before  mentioned. 

In  cas^  of  misdemeanors  the  jury  are  sworn  at  once,  without 
administering  the  oath  separately.  The  oath,  in  the  last  men- 
tioned cases,  is  in  the  following  form: 

'  Laws  1861,  ch.  210,  p.  528. 

■  Laws  1867,  ch.  494,  vol.  1,  p.  1282;  2  R.  S.,  420,  §§  120, 121. 

•  Peo,  «.  Colt,  3  mil,  432. 


J 


360  CRIMINAL  PRACWCB. 

"  You  shall  well  and  truly  tiy  this  issue  of  traverse  between 
the  people  of  the  State  of  New  York  and  A  B,  the  defendant, 
and  a  true  verdict  give  therein,  according  to  the  evidence,  so 
help  you  God." 

In  civil  cases  it  is  the  practice  to  administer  a  general  oath  to 
the  petit  jurors  at  the  opening  of  the  court;  but  in  criminal  cases 
they  are  sworn  in  each  case  in  which  they  are  called.^ 

§  105.   ORDEBING  WTENESSES  TO  WrTHDBAW. 

Either  party,  immediately  after  the  jury  are  empaneled,  or 
indeed  at  any  time  during  the  trial,  may  apply  to  have  the  wit- 
nesses for  the  opposite  party  sent  out  of  court,  and  the  court 
may  make  an  order  accordingly.^ 

And  if  the  witness  do  not  withdraw  when  ordered,  or  afterwards 
return  into  court  before  he  is  called  for,  and  is  present  during  the 
examination  of  some  other  witness,  it  is  discretionary  with  the 
judge  whether  he  will  allow  him  to  be  examined  or  not.^ 

The  strict  rule  of  practice  has  been  said  to  be  that  the  wit- 
nesses, on  the  part  of  the  prisoner,  should  not  be  in  court  when 
those  on  the  part  of  the  State  are  examined;^  and  in  this  State  it 
has  been  held  that  when,  on  the  trial  of  a  capital  case,  several 
witnesses  are  to  be  examined  to  the  same  point,  the  court  may,  in 
its  discretion,  require  all  such  witnesses,  except  the  one  under 
examination,  to  leave  the  room  during  siich  examination.^ 

The  rule  has  also  been  laid  down  in  this  State  that,  in  cases  of 
misdemeanors,  the  court,  at  the  request  of  the  prosecutor  or 
defendant,  will  direct  the  witnesses  not  under  examination  to  be 
separated  from  those  that  are.^ 

The  prosecution  as  well  as  the  accused  may  demand  the  exclu- 
sion of  witnesses  from  the  court  room  during  the  trial,  for  the 
purpose  of  questioning  each  in  the  absence  of  others;^  and  the 
granting  or  denying  of  such  motion  is  left  to  the  discretion  of 
the  presiding  judge,  and  this  discretion  will  not  be  interfered 

•  Vide  6  Wend.,  550.  • 

•  1  Arch.  Or.  Pr.,  §  167. 

•  Id. ;  Parker  v.  Mc William,  6  Bing.,  683 ;  R.  u.  Coley,  1  Moody  &  M,,  329 

•  State  V.  Tellers,  2  Halst.,  220. 

•  Peo.  V.  Green,  1  Park.,  11. 

•  Peo.  t).  Dufiy,  1  Whee.  Cr.  Cases,  123. 

•  Johnson  v,  Th3  State,  14  Ga.,  55. 
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-with  unless  there  is  such  a  manifest  departure  from  propriety  as 
may  result  in  defeating  the  ends  of  justice.^ 

An  attorney  for  the  party  will  be  excepted  from  the  order,  and 
where  he  was  mentioned  as  one  of  the  witnesses  who  had  been 
subpoenaed,  express  permission  was  obtained  for  him  to  remain.' 

Where  witnesses  are  ordered  to  withdraw,  each  party  furnishes 
his  list  of  them  to  the  sheriff,  whose  duty  it  then  becomes  to  take 
charge  of  them,  and  see  that  they  are  kept  out  of  the  hearing  of 
each  other's  examination,  and  if  the  order  be  violated  he  will  then 
know  it  and  apprise  the  party.  If  the  sheriff  ne&:lects  his  duty, 
the  p«,y  will  «t  b,  4oJbl.  HoerWnoflwitoe«»S 
not  in  attendance,  but  are  coming  in,  the  party  in  whose  behalf 
they  are  to  testify,  must  either  put  their  names  on  the  list,  or  at 
his  peril  see  that  they  do  not  violate  the  order  by  coming  into 
court  before  they  are  called  to  testify.  If  there  be  no  pretence 
that  the  newly  arrived  witnesses  were  in  court,  and  hearing  any 
of  the  testimony,  then  it  is  no  objection  that  their  names  were  not 
furnished  to  the  sheriff,  and  they  may,  notwithstanding,  be  sworn. 
Those  absent  when  the  order  to  withdraw  is  made,  cannot  be 
embraced  by  it.  K  the  party  do  not  furnish  a  list  to  the  sheriff, 
he  is  responsible  that  the  witnesses  present  shall  obey  the  order 
to  withdraw.^ 

In  general,  when  a  witness  has  been  ordered  to  retire  from  the 
court  room,  but  remains  in  court,  he  will  not  be  examined.^  But 
on  the  whole,  it  seems  that  although  the  right  to  exclude  wit^ 
nesses  for  willful  disobedience  of  the  order  be  well  established, 
yet  the  judges  are  quite  cautious  of  exercising  the  power.  The 
reason  probably  is,  because  a  party  may  in  that  way,  without  any 
fault  of  his  own,  be  put  in  very  great  hazard  by  losing  important 
testimony  ;  he  cannot  prevent  the  misbehavior  of  the  witness.^ 

The  necessity  for  the  separation  of  witnesses  occurs  more  fre- 
quently in  cases  where  an  alibi  is  interposed  as  a  defence,  for  the 
object  of  the  separation  is  to  afford  the  means  of  discovering  dis- 
crepancies in  the  different  accoimts,  which  (if  not  true)  the  wit- 
nesses will  give  of  the  same  transaction. 

'  Nelson  v.  State,  2  Swan,  237.  *  Everett  v,  Lowdham,  5  C.  &  P.,  91. 

*  1  Arch.  Cr.  Pr.,  §  167;  note  cited  as  Anon.,  1  Hill,  254,  tt  seq, 

*  24  Miss.,  602;  18  Ohio,  99;  6  Bing.,  683. 

*  1  Arch.  Or.  Pr.,  §  167,  note;  4  C.  &  P.,  585;  3  Murph.,  487-490-493;  4 
Moore  &  Payne,  483;  1  M.  &M.,  329. 
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§  106.   COMPELLING  THE  DISTRICT  ATTORNEY  TO  ELECT  ON  WHICH  OP 
SEVERAL  COUNTS  IN  THE  INDICTMENT  HE  WILL  PROCEED. 

In  general,  where  an  indictment  charges  several  felonies  in 
distinct  counts,  the  court  at  the  trial,  has  a  discretion,  in  com- 
pelling the  district  attorney  to  elect  upon  which  count  he  -will 
proceed  accordingly.  Where  on  the  trial  of  an  indictment  con- 
taining several  counts,  e.ff.,  one  for  receiving  stolen  goods,  another 
for  burglary,  and  a  third  for  larceny,  the  prisoner's  counsel, 
immediately  after  the  jury  were  empaneled,  moved  that  the 
district  attorney  be  ordered  to  elect  upon  which  count  he  would 
proceed,  and  the  motion  was  denied;  it 'was  held  that  the  court 
had  a  discretion  as  to  the  granting  or  refusing  the  order,  and  that 
their  decision  could  not  be  reviewed  upon  a  bill  of  exceptions.^ 

Where  an  indictment  contains  several  counts  charging  the  same 
offence  in  different  forms,  the  prosecution  will  not  be  compelled 
to  elect  on  which  count  they  ask  a  conviction.  Such  election 
will  be  directed  only  when  the  several  counts  charge  separate 
and  distinct  offences.' 

Several  misdemeanors  may  be  joined  in  the  same  indictment, 
and  a  conviction  for  all  may  take  place  at  the  same  time,  and  the 
prosecution  cannot  be  compelled  to  select  a  single  offence  among 
those  charged,  and  proceed  for  that  alone ;  but  where,  in  an 
indictment  against  three  persons  for  misdemeanor,  distinct  offences 
wer6  charged  in  different  counts,  and  on  the  trial,  the  defendants 
being  tried  together,  the  evidence  tended  to  show  that  two  crimes 
had  been  committed,  and  when  the  prosecution  rested,  there  was 
no  evidence  against  one  of  the  defendants  in  respect  to  one  of  the 
offences  charged,  though  there  was  testimony  tending  to  show 
them  all  guilty  of  the  other  offence,  and  the  defendants  applied  to 
th^  court  to  compel  the  prosecutor  to  elect  for  which  offence  he 
would  proceed,  it  was  held  that  he  should  have  been  required  to 
make  such  election ;  but  it  was  questioned  whether  such  refusal 
could  be  reviewed,  the  application  having  been  addressed  to  the 
discretion  of  the  court.^ 

§  107.   OF  EXCEPTIONS  BT  THE  DEFENDANT  UPON  THE  TRIAL. 

On  the  trial  of  any  indictment,  exceptions  to  any  decision  of 

>  Peo.  «.  Baker,  3  HiU,  159. 

•  Nelaon  «.  Peo.,  5  Park,,  39 ;  Peo.  v.  Austin,  1  Park.  Cr.  R.,  154. 

*  Peo.  V,  Costello,  1  Den.  83.    See  Joinder  of  Offences,  post. 
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• 

the  court  may  be  made  by  the  defendant,  in  the  same  cases  and 
manner  allowed  by  law  in  civil  cajses,  and  a  bill  thereof  shall  be 
settled,  signed  and  sealed,  and  shall  be  filed  with  the  clerk  of  the 
court,  and  returned  upon  a  writ  of  error  aa  now  authorized  in 
personal  actions,  or  upon  a  certiorari  as  provided  by  statute;  and 
the  same  proceedings  may  be  had  to  compel  the  signing  and  seal- 
ing of  such  bill  and  the  return  thereof.^ 

The  discussion  of  this  subject  will  be  found  fully  considered  in 
the  subsequent  chapter  concerning  writs  of  error  on  judgments 
and  certioraris  in  criminal  cajses.^ 

§  108.   OPENING  or  THE  CASE  BY  THE  DISTRICT  ATTORNEY. 

Under  the  English  practice,  after  a  full  jury  have  been  sworn, 
the  petit  jury  is,  as  it  is  called,  charged,  that  is,  that  the  clerk  of 
the  court  addresses  the  jury,  stating  the  offence  whereof  the 
prisoner  stands  indicted,  and  informing  them  that  they  are  to 
listen  to  the  evidence  and  inquire  whether  the  prisoner  be  guilty 
or  not  guilty  of  the  offence  charged.'  Under  our  practice,  the 
district  attorney  or  counsel  engaged  for  the  prosecution,  if  any, 
addresses  the  jury,  briefly  stating  the  nature  of  the  offence  charged, 
and  such  general  remarks  as  he  may  see  fit  to  make  concerning 
the  nature  of  the  bffence,  and  the  facts  he  expects  to  prove,  and 
then  calls  the  witnesses  to  prove  them.^ 

§  109.   OF  THE  EXAMINATION  OF  THE  WITNESSES  FOR  THE  FROSEGU- 

HON. 

The  rules  applicable  to  the  examination,  cross-examination  and 
re-examination  of  the  witnesses  are  substantially  the  same  as  in 
civil  actions,  and  belong  more  properly  to  a  treatise  upon  evi- 
dence.  The  witness  is  first  examined  by  the  party  producing 
him,  after  which  the  other  party  is  at  liberty  to  cross-examine; 
whereupon  the  party  producing  the  witness  may  re-examine.^ 
On  the  primary  examination  of  the  witness,  or,  as  it  is  generally 
called,  his  examination  in  chief,  the  counsel  is  bound  at  his  peril 
to  ask  all  material  questions  in  the  first  instance,  and  if  this 

«  2  R.  S.,  736,  §  33. 

•  Post. 

•  1  Arch.  Cr.  Pro.,  §  165. 

•  Idem,  §  168 ;  1  Moo.  &  R.  467 ;  7  C.  &  P.,  773 ;  32  E.  C.  L.  R. ;  Id.,  785. 

•  5  Ired.,  406. 
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is  omitted  it  cannot  be  done  in  reply.  No  new  question  can  be 
put  in  reply  unconnected  with  the  subject  of  the  cross-examina- 
tion, and  which  does  not  tend  to  explain  it.  If  a  question  as  to 
any  material  fact  has  been  omitted  upon  the  examination  in  chief, 
the  usual  course  is  to  suggest  the  question  to  the  court,  which 
will  exercise  its  discretion  in  putting  it  to  the  witness.^  This 
general  rule  is  adhered  to  with  great  strictness  in  criminal  cases.' 

When  the  examination  is  closed  and  the  witness  dismissed 
from  the  stand,  it  is  a  matter  resting  in  the  discretion  of  the 
court  which  receives  the  testimony  to  allow  of  a  further  exanir 
ination.^ 

The  same  general  rules,  in  relation  to  leading  questions, 
improper  evidence,  Ac,  which  are  applicable  in  civil  actions 
govern  also  criminal  trials,  and  the  witness  has  also  the  privilege 
of  refusing  to  answer  if  he  will  thereby  criminate  himself,  sub- 
ject him  to  a  penalty,  or  have  a  tendency  to  degrade  his  moral 
character;^  but  it  is  the  witness's  privilege,  and  not  the  right  of 
the  party  against  whom  he  is  called,  to  object  to  his  giving  evi- 
dence to  criminate  himself,  and  the  court  need  not,  upon  the 
objection  of  such  party  and  independently  of  any  objection  of 
the  witness,  inform  the  latter  of  the  rule  of  law  that  he  is  not 
obliged  to  criminate  himself;^  and  if  the  witness  waives  his 
privilege,  and  testifies  to  a  part  of  a  transaction  in  which  he  was 
criminally  concerned,  he  is  obliged  to  state  the  whole.^ 

It  is  for  the  C9urt  to  determine  whether  a  direct  answer  to  a 
question  has  a. tendency  to  criminate  a  witness.^ 

Before  the  witness  is  sworn  upon  trials  for  felony  the  follow- 
ing oath  is  administered  to  him  by  the  clerk: 

"  The  evidence  you  shall  give  between  the  people  of  the  State 
of  New  York  and  the  prisoner  at  the  bar,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 

Upon  the  trial  for  a  misdemeanor  the  following  oath  is  admin- 
istered  to  the  witness: 

»  1  Stark.  Ev.,  150. 

'  Rex  V.  Stimpson,  2  C.  &  P.,  415;  Rex  e.  Belgebj,  4  C.  &  P.,  218 ;  2  Ross., 
621. 

*  Peo.  V.  Mather,  4  Wend.,  250. 

*  Ward  V.  Peo.,  3  Hill,  395 ;  19  Wend.,  569. 

*  Com.  o.  Shaw,  4  Gush  ,  594. 

*  State  V.  Foster,  3  Foster  (N.  H.),  348. 

*  Peo.  o.  Mather,  4  Wend.,  231 ;  Thatch.  Or.  Gases,  146. 
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^'  The  evidence  you  shall  give  in  this  issue  of  traverse  between 
the  people  of  the  State  of  New  York  and  A  B,  the  defendant, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so 
help  you  God." 

§  110.   BISOHABGING  ONE  OF  SEVERAL  DEFENDANTS. 

Whenever  two  or  more  persons  shall  be  included  in  the  same 
indictment,  and  it  shall  appear  that  there  is  not  sufficient  evi- 
dence to  put  any  defendant  on  his  defence,  it  shall  be  the  duty 
of  the  court  to  order  such  defendant  to  be  discharged  from  such 
indictment  before  the  evidence  shall  be  deemed  to  be  closed.^ 

§  111.   OF  THE  OPENINO  OF  THE  OASE  BT  THE  DEFENCE,  AND  THE 
WITNESSES  FOB  THE  FBISONEB  AND  OF  WITNESSES  IN  BEFLY. 

After  the  district  attorney  has  closed  his  examination  of  the 
witnesses  for  the  people  and  rested  his  case,  as  it  is  called,  the 
counsel  for  the  prisoner  usually  addresses  the  jury,  stating  briefly 
the  facts  constituting  his  defence;  he  then  calls  and  examines  his 
witnesses  in  support  of  the  defence,  and  the  same  general  rules 
in  relation  to  evidence,  leading  and  improper  questions,  &c.,  are 
applicable,  as  upon  the  trial  of  civil  actions. 

If  the  defendant  set  up  any  defence,  and  call  witnesses  to 
prove  it,  the  prosecutor  may  then  give  evidence  in  reply.  This 
evidence  must  be  strictly  confined  to  the  defence;  the  prosecutor 
will  not  be  allowed  to  wander  from  that,  even  for  the  purpose  of 
giving  evidence  on  the  original  charge.' 

Opening  the  case  for  new  testimony  on  a  trial  for  murder,  after 
both  parties  have  closed,  rests  in  the  discretion  of  the  court.^ 

§  112.   THE  ADDBE8SES  TO  THE  JUBT  BY  THE  OGUNSEL. 

After  the  evidence  has  been  all  introduced  by  the  respective 
parties,  the  counsel  for  the  prosecution  and  for  the  defendant 
may,  by  agreement,  submit  the  cause  to  the  jury  for  their  delibe- 
ration and  verdict,  without  argument,  or  they  may  address  the 
jury  at  length  in  such  observations  and  arguments  as  may  have  a 
bearing  upon  the  cause  on  trial.    These  addresses  to  the  jury 

»  2  R.  S.,  735,  §  21. 

•  1  Arch.  Cr.  Pr.,  §  170. 

*  Stephens  v.  Peo.,  4  Park.,  396;  Kalle  o.  Peo.,  Id.,  591. 
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are  commonly  called  the  summii%  up  of  the  case,  although  that 
term  iu  England  is  applied  to  what  is  known  here  as  the  judge's 
charge  to  the  jury.^ 

Where  the  jury  are  addressed,  the  counsel  for  the  defendant, 
when  he  has  called  and  examined  all  his  witnesses,  proceeds  to 
address  the  jury.  Where  there  are  several  defendants  and  they 
are  separately  defended,  the  order  in  which  the  counsel  for  the 
defence  are  to  address  the  jury,  is  not  very  clearly  settled;  but  it 
has  been  said  that  if  the  coimsel  cannot  agree  among  themselves 
as  to  the  course  to  be  adopted,  it  is  for  the  court  to  call  them  in 
the  order  in  which  the  prisoners  are  named  in  the  indictment.' 

Whenever  any  witnesses  are  called  for  the  defence,  or  any  docu- 
ments put  in  on  behalf  of  the  defendant  at  any  time  in  the  course 
of  the  trial,  the  counsel  for  the  prosecution  will  have  a  right  at 
the  conclusion  of  the  defence  to  address  the  jury  in  reply,  and 
this  is  so,  though  the  evidence  brought  for  the  defence  be  only 
as  to  character.^ 

The  limits  within  which  counsel  are  to  be  restrained  in  argu- 
ment, are  matter  of  discretion,  and  the  ruling  of  the  judge  on 
that  subject,  cannot  be  reviewed  on  exceptions.^ 

^  113.   OF  THE  ADJOURNME^  OF  COURT  DURINO  THE  TRIAL. 

K  the  trial  cannot  be  concluded  in  one  day  the  court  will 
adjourn  it  to  the  next  day,  or  if  that  happen  to.be  Sunday,  imtil 
the  trial  is  completed.^  The  Eevised  Statutes  declare  that  no 
court  shall  be.  open  for  the  transaction  of  any  business  on  Sun- 
day, unless  it  be  for  the  purpose  of  receiving  a  verdict  or  dis- 
charging a  jury,  and  every  adjournment  of  a  court  on  Saturday 
shall  always  be  to  some  other  day  than  Sunday,  except  such 
adjournment  as  may  be  made  after  a  cause  has  been  submitted 
to  a  jury.® 

The  court  may  also  adjourn  while  the  juiy  are  withdrawn  to 
confer,  and  return  to  receive  the  verdict  in  open  court.'' 

•  1  ArcH.  Cr.  Pr.,  §  171. 

•  R.  «.  Barber,  1  C.  &  K.,  434;  47  E.  0.  L.  R. 

"  Ros.  Or.  Ev.,  6  Am.  Ed.,  202 ;  34  E.  C,  L.  R. ;  8  C-  &  P.,  20;  1  Arch,  Cr. 
Pr.,  170. 

•  Peo.  V.  Finnegan,  1  Park.,  152. 

•  1  Arch.  Cr.  Pr.,  §  170. 

•  R.  S.,  275,  §  16. 

'  4  Blac.  Com.,  3C1 ;  3  St.  Tr.,  731 ;  4  Id.,  231,  455-485. 
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At  the  adjoununent  of  court  the  crier  makes  the  following 
proclamation: 

"  Hear  ye,  hear  ye,  hear  yel  All  manner  of  persons  who  have 
any  further  business  to  do  at  this  court  of  oyer  and  terminer 
(or  court  of  sessions),  may  depart  hence  and  appear  here  again 

to-morrow  morning  at o'clock,  to  which  time  this  court  is 

adjourned." 

At  the  re-assembling  of  the  com*t,  at  the  adjourned  hour,  the 
crier  re-opens  the  court  by  the  following  proclamation: 

''Hear  ye,  hear  yel  All  manner  of  persons  who  have  been 
adjouriied  over  tor  this  hour,  and  have  any  further  business  to  do 
at  this  court  of  oyer  and  terminer  {or  court  of  sessions),  may 
draw  near  and  give  their  attendance  and  they  shall  be  heai*d." 

Where  an  adjournment  of  the  court  is  had,  in  cases  where  the 
jury  is  kept  together  and  not  allowed  to  separate,  they  are 
placed  in  the  custody  of  an  officer,  to  whom  the  clerk  administers 
the  following  oath: 

"  You  shall  retire  with  the  jury  to  some  convenient  room  to  be 
furnished  by  the  sheriff;  you  shall  not  suffer  any  person  to 
speak  to  them,  nor  speak  to  them  yourself  in  relation  to  this 
trial,  and  return  with  them  at  the  order  of  the  court,  so  help 
you  God," 

§  114.   OF  THE  SEPARATION  OF  THE  JURY  DURING  THE  TRIAL. 

Upon  the  trial  of  misdemeanors  it  is  within  the  discretion  of 
the  presiding  judge  to  permit  the  jury  to  separate  and  disperse 
at  the  adjournment  of  the  court.^  In  such  cases,  however,  the 
judge  ought  to  caution  the  jury  against  holding  conversation 
with  any  person  respectrug  the  cause,  or  suffering  it  in  their 
presence,  or  reading  newspaper  reports  or  comments  regarding 
it  or  the  like.^  As  regards  their  separation  upon  trials  for 
felony  the  rule  is  different.  The  Supreme  Court  at  general  term 
held  that,  in  criminal  cases  of  a  higher  grade  than  misdemeanors, 
and  especially  in  capital  cases,  a  separation  of  the  jury,  with  or 
without  the  leave  of  the  court  for  however  short  a  time,  will  be 
fatal  to  a  verdict  against  the  prisoner,  unless  it  is  shown  affirma- 

*  Rex  V.  Wolf,  1  Chit.,  401 ;  Rex  o.  Kinnear,  2  B.  &  Aid.,  462;  Eastvood 
©.  Peo.,  3  Park.,  25. 

•  1  Bish.  Cr.  Pro.,  §  825;  5  Casey,  323,  327;  Stephens  v.  The  Peo.,  19  N. 
Y.,  555. 
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lively,  on  the  part  of  the  prosecution  by  the  clearest  evidence 
and  beyond  a  reasonable  doubt,  that  no  injury  to  the  prisoner 
could  have  occurred  in  consequence  of  the  separation.^ 

In  the  case  cited  above,  which  was  a  capital  case,  after  the  tes- 
timony was  closed,  several  of  the  members  of  the  jury,  while 
walking  out  for  exercise,  by  leave  of  the  court,  and  in  the  charge 
of  an  officer,  visited  and  examined  the  place  where  the  homicide 
occurred,  and  in  regard  to  which  the  witnesses  had  testified,  and 
it  was  held  to  be  a  sufficient  reason  for  granting  a  new  trial.' 

The  Court  of  Appeals,  however,  have  held  that  it  is  not  error 
in  law  in  a  capital  trial  for  the  judge,  with  the  assent  of  the 
prisoner,  to  permit  the  jury  to  separate  from  time  to  time  before 
the  charge  is  given  them  and  they  return  to  deliberate  upon  their 
verdict^ 

^  115.  THE  judge's  charge  TO  THE  JUBT. 

After  the  counsel  have  concluded  their  addresses  to  the  jury, 
or  the  cause  has  been  submitted  to  the  jury  without  argument 
from  the  counsel,  the  presiding  judge  addresses  the  jury.  He 
usually  first  states  the  substance  of  the  charge  against  the  pris- 
oner; then,  if  necessary,  explains  the  law  upon  the  subject;  he 
next  reads  the  evidence  or  the  substance  of  it,  which  has  been 
adduced  in  support  of  the  charge,  making  occasionally  such 
observations  as  may  be  necessary  to  connect  the  evidence  to  apply 
it  to  the  charge,  and  to  render  the  whole  plain  and  intelligible  to 
the  jury;  he  then  states  the  defence,  and  the  evidence  given 
upon  the  part  of  the  defendant,  and  usually  concludes  by  telling 
the  jury  that,  if  upon  considering  the  whole  of  the  evidence,  they 
entertain  a  fair  and  reasonable  doubt  of  the  guilt  of  the  prisoner, 
they  should  give  the  prisoner  the  benefit  of  that  doubt,  and  acquit 
him.* 

The  counsel  of  either  party  may  request  the  judge  to  instruct 
the  jury  upon  a  question  of  law  fairly  arising  in  the  case.^  But 
courts  are  under  no  obligation  to  listen  to  abstract  propositions 

'  Eastwood  V.  Peo.,  3  Park.,  48. 

•  Id. 

«  Stevens  v.  The  Peo.,  19  N.  Y.,  (5  Smith)  549. 

•  1  Arch.  Cr.  ftr.,  §  171. 

•  Saffordu.  Peo.,  4  Park.,  480;  5  Wend.,  289;  3  Barb.,  548;  1  Burr.  Pr., 
456. 
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from  counsel,  and  are  not  bound  to  explain  them  upon  the  trial 
of  causes.  It  is  enough  that  they  should  respond  to  objections 
made  by  either  party  to  the  admission  of  evidence  upon  the  trial, 
and  give  in  charge  to  the  jury  the  law  which,  under  a  given  state 
of  facts,  governs  the  case.^ 

In  practice,  the  requests  to  the  judge  to  charge  the  jury  are  in 
general  reduced  to  writing  by  the  counsel  making  the  request, 
and  the  judge  either  charges  as  requested,  or  declines,  or  may 
charge  according  to  his  view  of  the  law  in  the  case.  The  refusal 
of  a  judge  to  charge  as  requested,  is  the  groimd  of  an  exception 
as  well  as  any  part  of  his  charge  to  the  jury. 

Where  a  request  to  charge  contains  two  propositions,  one  of 
which  is  right  and  the  other  wrong,  it  is  not  error  in  the  court 
to  refuse  to  charge  as  requested.' 

It  is  no  doubt  the  duty  of  the  judge  to  charge  the  jury,  and 
state  to  them  the  law  of  the  case;  but  there  may  be  good  reasons 
for  omitting  to  do  so.  Thus,  where  there  was  no  dispute  about 
the  law,  and  the  facts  and  intent  were  for  the  jury  to  decide,  and 
the  trial  closed  so  late  on  Saturday  night,  that  had  the  jury 
been  charged,  they  must  either  have  been  dismissed  or  kept  over 
Sunday,  it  was  held  that  the  judge  had  a  right  to  exercise  his 
discretion  and  submit  the  case  without  a  charge.^ 

It  is  error  for  a  judge  to  charge  the  jury  that  the  evidence  of 
the  prisoner's  good  character  is  entitled  to  far  inferior  weight, 
when  the  question  is  one  of  great  and  atrocious  criminaUly,  than 
upon  accusations  of  a  lower  grade.^  It  is  not  improper  for  the 
judge  to  call  the  attention  of  the  jury  to  the  fact  that  witness'  testi- 
mony differs  from  his  statements  to  others  as  proven;^  and  where 
the  defence  relied  upon  is  an  alibi,  as  to  which  there  is  conflicting 
testimony,  it  is  not  error  for  the  judge  to  state  that  it  is  a  defence 
not  unfrequently  sustained  by  perjury;®  nor  is  it  erroneous  to 
remind  the  jury  of  their  obligations  towards  the  public  as  well 
as  the  prisoner.^    Nor  will  a  conviction  be  reversed  on  a  writ  of 

'  Peo.  «.  Cunningham»  1  Den.,  536. 

•  Tomilinson  v.  Peo.,  5  Park.,  313. 

•  Peo.  V,  Gray,  5  Wend.  289. 

•  Canoemi «.  The  Peo.,  16  N.  Y.,  601. 

•  Peo.  V,  Genung,  11  Wend.,  18. 

•  Peo.  V.  Lamerd,  7  N.  Y.  (3  Sdd.;,  445. 
^  Idem. 

C.  p.— 24. 
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error,  for  a  mere  expression  of  the  opinion  of  the  presiding  judge 
npon  the  weight  of  the  evidence,  where  the  question  was  left  to 
the  jnry.^  A  charge  advising  the  jury  that,  as  the  prisoner  gave 
no  evidence  that  her  character  was  good,  that  they  were  author- 
ized to  draw  an  inference  that  it  was  positively  bad,  is  error.^ 
So,  also,  that  the  absence  of  evidence  of  good  character  might  be 
taken  into  account  in  weighing  the  circumstances  of  the  case.^ 
Where  there  was  some  proof  that  the  prisoner  was  at  the  scene 
of  the  crime,  it  was  held  that  a  charge  that,  *'if  she  might  have 
been  there,  the  onus  was  cast  upon  her  to  get  rid  of  the  suspicion 
thus  attached  to  her,  by  showing  where  she  was,"  was  erroneous.^ 
A  verdict  is  not  affected  by  an  intimation  given  or  opiiiion 
expressed  by  the  judge  as  to  the  guilt  or  innocence  of  the  prisoner. 
Sometimes  it  may  be  the  duty  of  the  judge  to  give  an  intimation; 
but  if  he  leaves  fiiUy  and  fairly  the  whole  question  to  the  jury,  it 
is  not  error.^  As  to  the  proper  terms  of  a  charge  to  the  jury  in 
a  case  of  homicide:  Vide  Peo.  v,  Walters,  32  New  York,  147 ; 
S.  C.  18,  Abb.,  147;  and  as  to  charges  in  cases  of  alleged  poison- 
ing: Vide  Peo.  v.  Hartung,  4  Park.,  256;  Stevens  v.  Peo.,  Id., 
S96. 

The  earlier  cases  held  that  it  was  not  improper  to  charge  the 
jury  that  they  were  judges  of  both  the  law  and  the  fact;^  and  in 
the  Supreme  Court  the  opinions  were  conflicting;^  but  the  court 
of  appeals  have  held  that  in  criminal  cases  they  are  bound,  by 
the  instructions  of  the  court  as  to  the  law,  to  the  same  extent  as 
in  civil  cases.^ 

Lord  Hale,  in  his  histoiy  of  the  common  law,  in  treating  of 
the  duties  of  judges  and  lurors,  lays  it  down  as  a  rule  that  the 
j.dg,  who  p.iidi*.U  dwaj,  di4t  the  ju^  in  mtter,  of  1.., 
before  they  retire  or  withdraw,  and  also  assist  them  as  to  matters 
of  feet* 

^  Peo.  9.  Rothbune,  21  Wend.,  509 ;  Peo.  e.  Quin,  1  Park.,  340;  12  Wend., 
78 ;  14  Id.,  111. 
'  Peo.  V.  Bodine,  1  Den.,  281. 
'  Ackley  v.  Peo.  9  Barb.,  609 ;  1  Den.,  314. 

•  Peo.  V.  Bodine,  1  Den.,  281. 

•  Done  V,  Peo.,  5  Park.,  364 ;  Jefferds  v.  Peo.,  Id.,  522 ;  Id.,  234. 

•  Nook's  Case,  3  City  Hall  Rec.,  13-24. 

'  1  Park.,  147,  595-603,474;  2  Barb.,  666. 

•  Duffy  V.  Peo.,  26  N.  Y.,  538. 

•  Hale's  Hist.  Com.  Law.,  256,  257. 
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The  fmst  duty  of  the  judge  is  the  most  rigid  impartiality.  He 
is  not  at  liberty  to  comment  upon  the  testimony  on  one  side  and 
leave  that  on  the  other  untouched.  It  is  his  duty  to  review  the 
whole  evidence,  and  to  discuss  both  branches  of  the  evidence 
alike.  The  State  has  rights  as  well  as  the  prisoner,  and  partial- 
ity, therefore,  of  the  court  towards  the  latter  ought  not  to  be 
tolerated.^ 

Chancellor  Walwobth  said:  In  summing  up  a  cause  to  the 
jury,  even  in  a  capital  case,  the  judge  has  no  right  to  point  out  to 
the  jurors  the  strong  points  in  the  prisoner's  defence  only,  and 
the  weak  points  in  the  case  made  by  the  people.  It  is  his  duty  to 
hold  the  scales  of  justice  equally  balanced  between  the  people  and 
the  prisoner,  and  to  point  out  to  the  jury  impartially  the  strong  and 
the  weak  points  in  the  case  of  each,  whether  arising  from  evidence 
given,  or  from  the  want  of  evidence  given  by  either,  if  any  such 
evidence  existed.' 

But  the*  judge  should  not  dictate  to  the  jury  the  verdict  they 
should  render,  by  his  opinion  to  the  jury  on  a  matter  of  fact, 
rather  as  a  direction  than  a  mere  opinion.  The  expression  by  the 
judge  of  an  opinion  upon  the  evidence,  however  strong  or  decided, 
has  been  held  not  to  be  objectionable,  where  it  is  given  merely 
as  his  opinion,  and  the  jury  notwithstanding  it,  are  at  full  liberty 
to  entertain  their  own  views,  and  to  decide  accordingly.^ 

The  rule  with  regard  to  the  positive  instruction  of  the  court 
to  find  facts,  admits  of  the  qualification  that  where  the  verdict  is 
in  strict  accordance  with  the  weight  of  evidence,  and  justice  has 
consequently  been  done,  a  new  trial  will  not  be  granted  though 
the  direction  be  positive.  But  to  warrant  an  unqualified  direction 
to  find,  the  evidence  must  be  either  undisputed,  or  the  prepon- 
derance so  decided,  that  a  verdict  against  it  would  be  set  aside*^ 

*  §  116.   THE  DELIBESATIONB  OF  THE  JUBT. 

Bishop  says,  the  several  questions  which  arise  under  this  sub- 
ject, are,  with  the  exception  of  the  one  which  concerns  the  form 
of  the  verdict,  attended  with  some  imcertainty,  and  conflict  of 

*  3  G.  &  W.  on  new  trials,  pp.  718,  719. 

•  Peo.  V.  White,  24  Wend.,  620. 

•  3  G.  &  W.  on  New  Trials,  738  et  seq,;  Id.,  726 ;  Com.  v.  Childs,  10  Pick., 
252. 

♦  G.  &  W.  on  New  TriaU,  738,  763. 
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judicial  decision  and  practice,  and  that  the  English  and  American 
law  relating  to  them  differs  somewhat,  as  well  as  the  ancient  and 
modem  differs.^  After  the  evidence  is  closed,  and  has  been 
summed  up  by  the  respective  counsel,  and  the  court  have  charged 
th^  jury,  they  may  either  give  their  verdict  without  leaving  the 
box,  or  in  cases  of  doubt  they  retire  in  charge  of  an  officer  to 
deliberate.  After  they  have  retired,  it  is  their  duty  to  continue 
together  until  they  return  into  court,  without  having  any  commu- 
nication with  any  person,  either  on  the  subject  of  the  case  or  any 
other.' 

The  jury,  after  the  evidence  is  submitted  lib  them,  cannot  receive 
any  kind  of  evidence  which  can  have  the  most  remote  bearing 
upon  the  case  ;  it  will  be  fatal  to  their  verdict.^ 

The  jury  have  no  right  to  found  a  verdict  upon  chance;  as,  if 
nine  of  the  panel  should  agree  the  other  three  should  fall  in  with 
them,  but  the  jurymen  themselves  cannot  be  heard  to  disparage 
their  own  verdict.* 

There  have  been  several  conflictrog  decisions  in  this  State  as  to 
whether  juries  in  criminal  cases  were  judges  of  the  law  as  well 
as  the  fact,  but  the  Court  of  Appeals  have  decided  that  the 
jury  in  their  deliberations  are  to  be  governed  by  the  instructions 
of  the  court  upon  legal  questions,  in  criminal  as  well  as  in  civil 
cases ;  because, 

1.  The  selection  of  jurors  from  all  classes,  renders  it  unreason- 
able, as  well  as  apparently  imsafe,  to  require  them  to  pass  upon 
such  questions. 

2.  K  jurors  were  to  determine  the  law,  its  stability  would  be 
subverted. 

8.  All  questions  in  regard  to  the  admission  or  rejection  of  evi- 
dence being  questions  of  law,  are  required  to  be  decided  by  the 
court.  If  jurors  are  to  decide  law  and  fact,  their  jurisdiction 
should  extend  to  these  questions,  which  often  control  the  vef diet. 

4.  Where  the  jury  find  the  facts  of  the  case  by  a  special  ver- 
dict, if  they  also  find  a  conclusion  of  law  different  from  that  which 
the  law  would  derive  from  the  same  facts,  the  court  disregards 
the  conclusion,  and  gives  judgment  according  to  the  facts  found. 

»  1  Bish.  Cr.  Pro.,  §  820. 

*  1  Arch.  Or.  Pr.,  §  172,  note. 

'  Eastwood  V,  Peo.,  3  Park.,  25. 

*  Peo.  V.  Barker,  2  Whee.  Cr.  Cas.,  21-22: 


TRIAL  OP  INDICTMENTS.  378 

5.  The  fact  that  a  jury  find  a  verdict  in  a  criminal  case  against 
law,  the  court  will  not  set  it  aside,  is  owing  more  to  the  tender- 
ness of  the  common  law  towards  persons  accused  of  crime,  than 
to  any  recognized  right  of  jurors  to  decide  legal  questions. 

6.  In  all  cases,  civil  and  criminal,  where  only  legal  questions 
are  raised,  as  by  demiurers  to  pleadings,  demurrers  to  evidence, 
speciar  verdicts,  bills  of  exceptions,  such  questions  are  decided 
by  the  court,  and  not  by  the  jury. 

7.  The  fact  of  guilt  being  ascertained  and  declared  by  the  jury, 
the  court  determines  the  punishment  which  the  law  prescribes  for 
the  offence.^ 

There  is  an  exception  to  the  above  rule  in  the  case  of  a  prose- 
cution for  libel,  where  the  jury  are  judges  both  of  the  law  and 
fact* 

It  is  a  reprehensible  irregularity  for  a  jury,  after  they  have 
retired  to  deliberate  on  a  trial  for  murder,  to  take  the  opinion  of 
the  constable  in  attendance  on  the  question  whether  the  jury 
could  bring  in  a  verdict  of  manslaughter,  and  to  send  for  the 
Kevised  Statutes  and  examine  their  provisions  in  relation  to  the 
crimes  of  murder  and  manslaughter,  and  sufficient  to  vitiate  a 
verdict  of  guilty,  unless  it  appears  beyond  all  reasonable  doubt 
that  no  injury  has  resulted  from  it  to  the  prisoner.' 

^  117.  BETIKEMENT  OF  THE  JTTBT. 

During  the  progress  of  the  trial,  and  until  the  presiding  judge 
has  delivered  his  charge,  the  jurors  sit  in  open  court  and  are  in 
its  charge.  At  the  termination  of  the  trial  the  jury,  where  they 
do  not  agree  in  their  seats,  retire  in  the  custody  of  a  sworn  .offi- 
cer of  the  court,  a  constable  or  a  deputy  sheriff,  there  to  delibe- 
rate upon  a  verdict.^  The  following  oath  is  administered  to  the 
officer  in  such  case: 

"  You  shall  well  and  truly  keep  every  person  sworn  on  this 
jury  in  some  private  and  convenient  place,  without  meat  or  drink, 

'  Abb.  Dig.  vol.  7,  p.  618;  Dufly  c.  Peo.,  26  N.  Y.,  588;  8  Barb.,  610;  1 
Park.,  152;  2  Sonrn.,  243;  2  Blackf.,  156;  Add.  Rep.,  156,  255;  App.  to  Id., 
53 ;  Stark.  £y .,  450,  part  3,  §  51 ;  Worth  on  Juris.,  793 ;  4  Blac.  Com.,  391 ;  3 
Term,  428 ;  Cas.  Temp.  Hardw.,  28. 

■  Const.  N.  Y.,  art.  1,  §  8. 

*  Peo.  o.  Hartnng,  4  Park.,  256. 

*  Bish.  Cr.  Pro.,  §  821. 
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ivater  excepted;  you  shall  not  suffer  any  person  to  speak  to 
them,  nor  speak  to  them  yourself  without  leave  of  the  court, 
except  it  be  to  ask  them  whether  they  have  agreed  upon  their  ver 
dict,imtil  they  have  agreed  upon  their  verdict,  so  help  you  God." 
After  the  jury  have  thus  retired  they  may  come  back  for  the 
advice  or  opinion  of  the  court  upon  any  point,  or  they  may 
request  the  judge  to  read  over  to  them  any  particular  part  of  the 
evidence,  or  they  may  get  the  court  to  ask  any  particular  question 
of  the  witnesses;  all  this,  however,  must  be  done  in  open  court.^ 

§  118.  OF  BISOHABGINa  THE  JUBY  IN  CASE  OF  IHEIB  INABIIJTr  TO 

AGBEE. 

The  general  rule  is,  that  the  jury  must  be  kept  together  from 
the  time  they  are  charged  until  they  deliver  their  verdict,  unless 
the  prisoner  consent  to  their  being  discharged.'  But  cases  occur 
in  which  the  judge  from  necessity  is  obliged  to  discharge  them. 
If  they  cannot  agree  upon  their  verdict  and  they  appear  not 
likely  to  do  so,  the  judge,  in  the  exercise  of  his  discretion,  may 
discharge  them  as  soon  as  it  becomes  a  matter  of  necessity,  of 
which  he  is  to  judge.'  But  this  discharge  of  the  jury  has  no 
effect  on  the  prisoner;  he  has  no  right,  on  that  accoimt,  to  be 
discharged ;  but  must,  if  in  custody,  remain  imprisoned  imtil 
another  jury  can  be  charged  with  him,  unless,  in  the  meantime, 
he  be  bailed.* 

Juries  should  not, be  discharged  because  upon  the  first  com- 
paring of  opinions  there  happens  to  be  a  disagreement ;  tem- 
perate discussions  may  produce  unanimity,  and  time  should  be 
allowed  for  that  purpose;  but  when  such  time  Jias  been  allowed, 
and  the  court  become  satisfied  that  there  is  no  reasonable  pros- 
pect of  an  agreement  by  further  discussion,  it  then  becomes  their 
duty  to  discharge.  The  exercise  of  the  discretion  of  the  court  in 
this  respect  cannot  be  reviewed  on  writ  of  error  even  where  they 
were  discharged  after  only  thirty  minutes'  consultation.^ 

It  has  been  said  that  the  power  of  discharging  a  jury  is  a  deli- 
cate and  highly  important  trust;  but  that  it  exists  in  cases  of 

*  1  Arch.  Or.  Pr.,  §  171. 

*  2  Hawk.,  ch.  47,  §  1 ;  1  Arch.  Or.  Pr.,  172. 

»  R.  V.  Newton,  13  Shaw's  J.  P.,  661 ;  1  Arch.  Or.  Pr.^  §  172;  Peo.  v.  Good- 
win, 18  John.,  187;  2  John.  Oases,  275;  Id.,  301. 

*  R.  t.  Newton,  13  Shaw's  J.  P.,  661;  1  Arch.  Or.  Pr.,  §  172. 
»  Peo.  V.  Green,  13  Wend.,  56. 
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extreme  and  absolute  necessity,  and  that  it  may  be  exercised 
without  operating  as  an  acquittal  of  the  accused;  that  it  extends 
as  well  to  felonies  as  to  misdemeanors,  and  that  it  exists  and  may 
be  discreetly  exercised  in  cases  where  the  jury,  from  the  length  of 
time  they  have  been  considering  a  case  and  their  inability  to 
agree,  may  fairly  be  presumed  as  never  likely  to  agree  unless 
compelled  to  do  so  from  the  pressing  calls  of  famine  or  bodily 
exhaustion.^ 

§  119.   BENDmOK  OF  THE  YEBDIOT. 

When  the  jury  have  come  to  a  unanimous  determination  with 
respect  to  their  verdict,  they  return  to  their  seats  in  the  court 
room,  and  the  verdict  is  received  by  the  court  in  the  following 
manner: 

The  clerk  of  the  court  says: 

"  Gentlemen  of  the  jury,  please  answer  to  your  names."  {He 
then  proceeds  to  call  them  one  hy  one.)  "  Have  you  agreed  upon 
your  verdict  ?  "  i^After  iht  answer  Tie  says:)  "  Jurors,  look  upon 
the  prisoner."  (This  last  is  omitted  in  cases  other  than  felony 
or  murder,)  "Who  shall  say  for  you?  (The  foreman  rises.) 
"How  say  you,  do  you  find  the  prisoner  at  the  bar  guilty  of  the 
felony  (or  felony  and  m,urder),  (or  misdemeanor,)  (or  offence,  as 
the  case  may  be,)  whereof  he  stands  indicted,  or  not  guilty," 
(The  foreman  answers,  "Guilty,"  or  "Not  guilty."  Then  the 
clerk  adds:) 

"  Hearken  to  your  verdict,  gentleman,  as  the  court  has  recorded 
it.  You  say  you  find  the  prisoner  at  the  bar  guilty  (or  not 
guilty)  of  the  ifelony  (or  felony  and  murder)  (or  misdemeanor  or 
offence,  as  the  case  may  be,)  whereof  he  stands  indicted,  and  so 
say  you  all."" 

The  verdict  in  felonies  should  be  declared  in  the  presence  of 
the  defendant;  although  this  is  not  necessary  in  cases  of  inferior 
misdemeanors,  or  where  no  corporal  punishment  is  to  be 
inflicted' 

§  120.   OP  THE  VEBDICr. 

It  is  laid  down  by  elementary  writers  that  the  verdict  of  a  jury 
in  criminal  cases  is  to  be  considered  and  delivered  with  the  same 

•  Peo.  V,  Ward,  1  Whee,  Or.  Cases,  466;  7  John.  Oases,  276;  Id.,  301, 

•  Vide  1  Chit.  Or.  Law,  635. 

•  Ante. 
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form  as  in  ciyil  cases/  and  our  statutes  provide  that  the  pro- 
ceedings prescribed  by  law  in  civil  cases  in  respect  to  the  num- 
ner  of  rendering  the  verdict  shall  be  had  upon  the  trials  of 
indictments.^ 

The  verdict,  in  cases  of  felony,  must  be  delivered  in  open 

court  in  the  presence  of  the  defendant.^    Though  in  trials  for 

inferior  misdemeanors,  or  where  no  corporal  punishment  is  to  be 

inflicted,  a  privy  verdict  may  be  given,  and  there  is  no  occasion 

.  for  the  presence  of  the  defendant.^ 

Therefore  an  agreement,  in  a  capital  case,  between  the  district 
attorney  and  the  counsel  for  the  prisoner  that  the  jury  may 
deliver  their  verdict  to  the  clerk  is  void.* 

The  verdict  may  be  either  general,  guilty  or  not  guilty,  or 
special,  setting  forth  all  the  circumstances  of  the  case,  and  pray- 
ing the  judgment  of  the  court,  whether,  for  instance  on  the  facts 
stated,  if  it  be  murder,  manslaughter  or  no  crime  at  all.  This  is 
where  they  doubt  the  matter  of  the  law,  and  therefore  choose  to 
leave  it  to  the  determination  of  the  court;  though  they  have  an 
unquestionable  right  of  determining  upon  all  the  circumstances, 
and  finding  a  general  verdict.^ 

After  the  verdict  is  recorded  it  is  a  general  rule  that  it  cannot 
be  amended,^  unless  the  mistake  appear  and  be  corrected 
promptly.® 

It  is  has  been  held,  however,  that  a  general,  like  a  special  ver- 
dict, may  be  amended  in  matter  of  form,  though  not  in  any  sub- 
stantial degree.^ 

So  the  jury  may  change  their  verdict  after  they  have  pro- 
nounced it  in  open  court,  and  before  it  has  been  received  and 
entered,  and  the  verdict  which  is  recorded  will  stand.^^ 

1  Arch.  Or.  Pr.,  §  173,  note. 

2  R.  S.,  735,  §  14. 

1  Wend.,  91;  1  Term  R.,  434;  1  Chit.  Gr.  Law,  636. 
1  Chit.  Or.  Law,  636. 
G.  &  W.  on  New  Trials,  vol.  3,  p.  1408,  and  cases  cited.    See,  also,  2  Hawk., 

ch.  47,  §  2;  Go.  lit.,  227;  3  Inst.,  110. 

4  Blac.  Com.,  361. 

1  Ohit.  Gr.  Law,  648 ;  2  Hale,  299 ;  Co.  lit.,  227  b. 
1  Rj.  &  Moo.,  G.  0.,  45. 

5  Burr,  2663;  Dougl.,  375. 
*  G.  &  W.  on  New  Trials,  vol.  3,  1406,  and  cases  cited;  1  Mood.  G.  G.,  46; 

Dear.  G.  G.,  229. 
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The  court  has  a  right  to  direct  a  jury  to  reconsider  their  verdict 
before  it  has  been  recorded,  and  it  is  its  duty  to  do  so  if  satisfied 
there  has  been  a  palpable  mistake.^  Thus,  if  they  deliver  an 
improper  or  an  informal,  or  an  insensible  verdict,  or  one  that  is 
not  responsive  to  the  issue  submitted.'  But  the  verdict  should 
not  be  altered  even  on  motion  and  by  direction  of  the  court,  after 
it  has  been  entered  by  the  clerk  and  the  jury  discharged.^ 

So,  also,  the  court  may  direct  a  jury  whose  verdict  is  informal 
to  retire,  and  say  under  which  count  of  the  indictment  they  found 
the  defendant  guilty,  for,  until  the  verdict  is  rendered  and  recorded, 
and  the  jury  have  separated,  so  far  as  no  longer  to  constitute  a 
jury,  they  have  a  right  to  modify  the  verdict  that  they  have  given, 
and  declare  the  truth  according  to  their  judgment;  that  only  is  the 
verdict  which,  while  they  are  a  jury,  is  their  final  and  definite 
agreement.^ 

In  general,  a  verdict  rendered  on  Stmday,  is  void;  but  our 
statute ,  provides  that  no  court  shall  be  opened  or  transact  any 
business  on  Sunday,  unless  it  be  for  the  purpose  of  receiving  a 
verdict  or  discharging  a  jury.* 

On  an  indictment  for  embezzlement  charged  in  several  counts, 
a  verdict  of  "  guilty  of  embezzlement "  is  not  void;  for  uncer- 
tainly, as  not  finding  that  the  indictment  or  any  part  of  it  is 
true.  The  meaning  of  such  verdict  is  guilty  of  embezzlement  as 
charged  in  the  indictm'ent.^ 

A  verdict  of  **  guilty  of  assault  and  battery  with  intent  to  kill," 
without  finding  that  the  assault  was  made  '*with  a  deadly  weapon," 
or  "  by  such  force  as  was  likely  to  produce  death,"  nor  referring 
to  the  indictment  specifically,  warrants  only  a  conviction  for 
assault  and  battery.^ 

When  the  indictment  charged  the  commission  of  an  offence 
upon  Mary  B,  it  was  held  that  the  verdict  should  have  been  that 
such  offence  was  conmiitted  upon  her;  finding  the  offence  to  have 

^  NeLson  v.  Peo.,  5  Park.,  39 ;  Peo.  v.  Bush,  3  Park.,  552. 

»  2  Hale,  299,  300;  2  Hawk.  C,  47,  §  11 ;  Alleyn,  12;  1  And.,  104;  2  Mur- 
phej,  571 ;  G.  &  W.  on  new  trials,  vol.  3, 1043,  eiseq.y  and  cases  dted;  1  Chit. 
Or.  Law,  648. 

•  Gtienther  ©.The  Peo.,  22  N.  Y.,  100. 

•  Peo.  V.  Grayes,  5  Park.,  134;  7  Johns.,  33. 

•  2  R.  S.,  275,  §  16;  15  John.,  119;  8  Barb.,  385;  13  Ohio,  490. 

•  Guenther  v.  Peo.,  24  N.  T.,  100. 

'  Peo.  V,  Davis,  4  Park.  0.  R.,  61 ;  O'Leary  v,  Peo.,  Id.,  187. 
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been  committed  upon  a  woman  who  is  not  named,  does  not  show 
that  the  offence  charged  has  been  proved.^ 

§  121.  YEKDIOT  ON  SEVEBAL  COUNTS  OF  THE  INSICTMEEtT. 

Each  count  in  an  indictment  is  a  distinct  chaise,  and  a  general 
verdict  will  be  sustained  although  the  counts  are  inconsistent.' 

The  jury  may  acquit  the  defendant  of  a  part,  and  find  him 
guilty  as  to  another  part;  thus,  they  may  conyict  him  of  one 
count  of  the  indictment  and  acquit  him  of  the  charge  contained 
in  another,  or  upon  one  part  of  a  count  capable  of  division  and 
not  guilty  of  the  other  part,  as  on  a  count  for  composing  and  pub- 
lishing a  libel,  the  defendant  may  be  found  guilty  of  composing 
only.' 

So,  also,  under  an  indictment  for  burglariously  breaking  in 
and  stealing,  the  charge  may  be  modified  by  showing  a  stealing 
alone,  and  the  burglarious  entry  may  be  abandoned.^ 

If  there  are  three  counts  in  an  indictment,  and  the  jury  convict 
the  prisoner  on  the  second,  finding  nothing  as  to  the  first  and 
third,  the  verdict  should  not  be  set  aside  on  that  account;  but  the 
court  should  enter  a  verdict  of  acquittal  on  those  two  counts, 
although  a  verdict  of  conviction  may  be  entered  on  the  second.^ 

Where,  upon  an  indictment  containing  three  counts,  the  jury 
find  the  defendant  not  guilty  on  the  first  and  cannot  agree  on 
the  others  the  court  may  refuse  to  receive  the  verdict  and  have 
it  recorded.® 

•  A  good  finding  on  a  bad  count,  and  a  bad  finding  on  a  good 
count,  stand  on  the  same  footing,  both  being  nullitiesJ 

A  general  verdict  of  guilty  is  valid  if  one  count  of  the  indict- 
ment is  good,  although  the  others  are  defective;^  but  this  is  not 
so  if  it  appear  that  some  of  the  counts  are  disposed  of  by  the 
verdict.^ 

»  Oobel  V.  The  Peo.,  5  Park.,  348.        *  5  Wheat.,  184. 
«  1  Chit.  Or.  Law,  637 ;  2  CampbeU,  584,  646. 

*  2  Leach,  711 ;  2  East.  P.  0.,  615,  516;  Chit.  Or.  Law,  638;  1  Blackf.,  37; 
I  Leach,  88;  2  Hale,  302;  1  Hajw.,  12. 

*  2  Vir.  Cases,  235.  *  Harley  v.  State,  6  Ham.,  399. 
»  O'ConneU  v.  Reg.,  11  Clark  &  Fin,,  155 ;  9  Jur.,  25. 

•  Peo.  V.  Cooper,  13  Wend.,  379;  1  John.,  320;  1  Chit.  Or.  Law»  646;  1 
Blackf.,  319;  3  HiU,  194;  1  Park.  Or.  R.,  246;  5  Park.,  31 ;  I  Park.,  202;  4& 
Barb.,  494. 

•  1  Park.  Cr.  R.,  246. 
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And  a  yerdict  which  fails  to  dispose  of  all  the  counts  in  an 
indictment  cannot  stand.^ 

So  a  yerdict  that  the  prisoners  are  *'  guilty  of  the  offence 
charged  in  the  indictment"  is  equiyalent  to  a  general  yerdict  of 
guilty,  and,  where  such  a  yerdict  is  rendered  on  an  indictment 
charging  seyeral  offences,  the  court  may  pass  judgment  on  the 
count  chargiog  the  highest  grade  of  .offence.' 

Where  the  yerdict,  rendered  by  a  juiy  upon  an  indictment, 
was  not  responsiye  to  either  count  in  the  indictment,  the  court 
may  refuse  to  receiye  it,  and  send  the  jury  back  with  instructions 
to  respond  to  the  counts.^ 

Where  a  party  is  charged  in  one  count  in  an  indictment  with 
stealing  seyeral  specific  articles,  he  may  be  found  guilty  of  the 
larceny  of  one  and  discharged  as  to  the  rest;  and  if  in  such  case 
the  juiy  find  a  yerdict  of  guilty  of  stealing  one  of  the  articles,  and 
take  no  notice  of  the  others,  it  is  in  fact  a  discharge  as  to  the 
other  articles,  and  a  good  yerdict.^ 

So  upon  an  indictment  for  stealing  goods  of  the  yalue  of  $367, 
a  yerdict  of  stealing  goods  to  the  yalue  of  $317,  and  not  guilty  as 
to  the  residue,  will  be  sustained.^ 

Where  the  indictment  is  for  burglary,  with  intent  to  commit 
larceny,  and  for  the  commission  of  such  larceny,  and  the  larceny 
itself  is  insufficiently  charged,  the  prisoner  may  still  be  conyicted 
of  the  burglary  alone,  if  the  eyidence  is  sufficient  to  establish  the 
offence  charged.^ 

A  count  in  an  indictment  which  charges  the  breaking  and  enter- 
ing in  the  night  time  of  a  shop  adjoining  to  a  dwelling-house  with 
intent  to  commit  a  larceny,  may  be  joined  with  a  count  which 
charges  the  stealing  of  goods  in  the  same  shop,  and  the  defendant, 
if  found  guilty  generally,  may  be  sentenced  for  both  offences. 
But  if  the  breaking  and  entering  and  the  actual  stealing  are 
charged  in  one  count,  only  one  offence  is  charged,  and  the  defend- 
ant, on  conyiction,  can  be  sentenced  to  one  penalty  only.^ 

>  1  Park.  Or.  R..  246. 

*  Conkej  o.  Peo.,  5  Park.,  31;  Whart.  Gr.  Law,  1037,  §  3048;  12  Sorgt.  & 
B.,  191. 

•  Nelson  v,  Peo.,  23  N.  Y.,  293. 

*  Swinnej  v.  State,  8  Smears  &  Marsh,  576. 
»  Com.  V,  Duffy,  11  Gush.,  145. 

•  Peo.  V.  Marks,  4  Park.  Cr.  R.,  153. 
"*  Josslyn  V,  Gom.,  6  Mete.  Rep.,  236. 
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Upon  an  indictment  charging  nine  counts  for  embezzlement  of 
different  grades,  and  others  for  larceny,  a  verdict  guilty  of  embez- 
zlement is  an  acquittal  of  the  larcenies  charged.^ 

§  122.   YEBDICT  AGAINST  SOICE  OF  SEVEBAL  DEFENDAITTS. 

If  several  be  jointly  indicted  for  an  offence  which,  in  its  nature 
may  be  committed  by  one  person,  or  several,  the  indictment  is 
considered  in  law  as  a  several  indictment  against  each,  and  the 
jury  may,  upon  the  evidence,  acquit  one  or  more  of  them,  and 
find  the  others  guilty.^ 

So,  where  the  jury  have  agreed  as  to  one  or  more  of  several 
prisoners,  their  verdict  as  to  them  ought  to  be  received,  though 
they  cannot  agree  as  to  the  rest,  and  are  from  necessity  discharged 
by  the  court.' 

So,  where  two  defendants  are  charged,  one  as  principal  in  the 
first,  and  the  other  in  the  second  degree,  as  present,  aiding  and 
abetting,  the  latter  may  be  found  guilty,  though  the  former  is 
acquitted.* 

K,  however,  an  accessory  be  indicted  at  the  same  time  with  the 
principal,  if  the  latter  be  acquitted,  the  former  must  also  be 
acquitted,  since  his  gmlt  is  entirely  inconsistant  with  the  innocence 
of  him  who  is  charged  as  principal.^ 

Where  a  count  in  an  indictment  contains  only  one  charge  against 
several  defendants,  the  jury  cannot  find  any  one  of  the  defendants 
guilty  of  more  than  one  charge.^ 

Where  the  charge  is  of  such  a  nature  that  one,  as  in  a  case  of 
conspiracy,  or  two,  as  that  of  a  riot,  cannot  be  guilty  without  the 
union  of  others,  if  all  the  rest  are  acquitted,  and  the  indictment 
does  not  charge  the  offence  to  have  been  perpetrated  in  company 
with  any  other  persons  unknown,  the  verdict  of  guilty  would  be 
altogether  repugnant  and  void  f  but  where  one  is  indicted  for  a 
conspiracy,  or  two  for  a  riot,  with  others,  the  conviction  will  be 

"  Giinther  v.  Peo.,  24  N..T.,  100. 

•  1  Arch.  Or.  Pr.,  176 ;  2  Hawk.,  ch.  47,  §  8 ;  R.  v.  Toggart,  1  Car.  &  P.,  201; 
3  Term  R.,  105 ;  2  St.  Tr.,  526. 

'  6  Serg.  &  R.,  577;  12  Mass.,  313. 

•  1  Leach,  360. 

•  Stark,  332. 

•  O'ConneU  «.  The  Queen,  11  Clark  &  Fin.,  155 ;  9  Jur.,  25. 
L'  1  Chit.  Cr.  Law,  640;  2  Hawk.,  ch.  47,  §  8;  Poph.,  202. 
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valid,  though  the  others  never  come  m  to  be  tried,  or  die  before 
the  time  of  trial.^ 

Upon  an  indictment  for  burglary  and  larceny  against  two, 
one  may  be  found  guilty  of  the  burglary  and  larceny,  and  the 
other  of  the  larceny  only." 

Two  cannot  be  convicted  upon  an  indictment  charging  a  joint 
larceny,  unless  there  be  evidence  to  satisfy  a  jury  that  they  were 
concerned  in  a  joint  taking.^ 

Where  two  persons  are  indicted  together  for  stealing  the  same 
goods,  one  cannot  be  convicted  of  petit  larceny  and  the  other  of 
grand  larceny.* 

Though  two  or  more  persons  jointly  indicted  cannot  be  con- 
victed of  a  joint  offence,  where  these  offences  are  proved  to  have 
been  separate;  yet  they  may  be  convicted  of  their  separate 
offences,  as  if  separate  indictments  had  been  found^ 

§  123.   VEBDIGT  FOB  A  LESS  OFFENCE  THAN  IS  CHAB0ED. 

Upon  an  indictment  for  any  offence  consisting  of  different 
degrees,  as  prescribed  by  the  Bevised  Statutes,  the  jury  may  find 
the  accused  not  guilty  of  the  offence  in  the  degree  charged  in  the 
indictment,  and  may  find  such  accused  person  guilty  of  any 
degree  of  such  offence  inferior  to  that  charged  in  the  indictment, 
or  of  an  attempt  to  conunit  such  offence.^ 

The  above  provisions  of  the  Bevised  Statutes  have  been 
decided  to  be  constitutional,  for  a  prisoner  charged  with  a  crilne 
in  one  degree,  where  the  statute  allows  the  jury  to  convict  him 
of  the  same  crime  in  an  inferior  degree,  is  bound  to  take  notice 
of  such  statute  and  prepare  to  meet  the  charge  in  all  its  inferior 
degrees.^ 

But  a  conviction  of  a  lower  degree  of  an  offence,  than  that 
charged  in  the  indictment,  can  only  be  had  where  the  indictment 
avers  the  facts  with  sufficient  particularity  of  description  neces- 
sary to  constitute  the  lower  degree  of  the  crime. 

'  1  Chit.  Cr.  Uw,  641. 

*  Rex  V,  Buttenrorth,  Russ.  &  Rjan,  344. 

*  2  Star,  on  Eyidenoe,  840. 

*  State  V.  Larumbo,  Harper,  183 ;  Stote  v.  Davis,  3  McCord,  187. 

*  Chatterton  v.  Peo.,  15  Abb.,  147 ;  4  Hawk.,  53 ;  1  Arch.  Cr.  Pro.,  96. 

*  2  R.  S.,  702,  §  37. 

^  Peo.  V.  Dodien,  17  Uow.,  224. 
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The  above  cited  provision  of  the  statute  means  only  that  there 
is  no  legal  objection  to  the  conviction,  arising  out  of  the  circnm- 
stance  that  the  crime  is  divided  into  degrees.  It  applies  only 
when  the  indictment  includes  a  true  description  of  the  act  done, 
and  of  all  the  circumstances  defining  the  minor  offence,  and  allies, 
in  addition,  circumstances  which;  if  proved,  would  raise  the  crime 
to  the  higher  degree.  The  act  proved  must  be  the  indentical 
act  set  forth  in  the  indictment,  and  the  circumstances  descriptive 
of  the  inferior  degree  of  which  the  defendant  is  to  be  convicted, 
must  be  also  parts  of  the  offence  contaiued  in  the  higher  degree, 
and  contained  in  the  indictment.^ 

But  in  an  arson  case  the  court  held,  that  the  defendant  might 
be  convicted  of  arson  in  the  second  degree,  as  having  burned  a 
building  not  the  subject  of  arson  in  the  first  degree,  if  the  jury 
disregarded  the  evidence  offered  to  show  .that  there  was  some 
human  being  in  the  dwelling  at  the  time;  for  the  charge  of  firing 
a  building  with  a  human  being  in  it  includes  the  lesser  crime  of 
firing  it  without  one  in  it."^ 

Upon  an  indictment  for  a  felony  the  defendant  may  be  con- 
victed of  a  misdemeanor.  The  above  provision  of  the  statute  has 
not  affected  the  common  law  rule,  respecting  the  right  to  convict 
of  an  inferior  offence  upon  an  indictment  for  a  superior  one.^ 

The  statute  also  further  provides  that,  upon  an  indictment 
against  any  person  for  an  assault  with  intent  to  kill,  it  shall  and 
may  be  lawful  for  the  jury  to  find  such  accused  person  guilty  of 
an  assault  with  intent  to  do  bodily  harm  within  the  provisions  of 
the  statute.^ 

So,  under  an  indictment  for  murder,  the  defendant  may  be 
convicted  of  manslaughter,  or  he  may  be  convicted  of  simple  lar- 
ceny under  an  indictment  for  burglaiy  or  robbery,^  or  on  an  indict- 
ment for  rape,  of  an  assault  with  intent  to  commit  a  rape.* 

»  Peo.  V.  Didien,  22  N.  T.,  178. 

•  Hennessy  ©.  Peo.,  21  How.  Pr.,  239. 

'  Peo.  V.  Jackson,  3  Hill,  92,  and  cases  cited. 

•  2  R.  S.,  689  §  25. 

•  Id.,  2  Hawk.,  ch.  47,  §§  4,  5,  11,  12;  19  Pick.,  479;  22  Pick.,  1-7;  21 
Pick.,  523 ;  Peo.  v,  Snyder,  2  Park.  Cr.  R.j  23. 

•  1  Lewin,  16,  15  Mass.,  187 ;  7  Conn.,  54.  But  see  12  Pick.,  507,  where  the 
correctness  of  the  above  doctrine  is  doubted ;  vide,  also,  for  other  cases  illus- 
trating the  rule :  1  Hale,  534;  2  ^ast.  P.  C,  736-784;  2  Leach,  671;  Russ.  St 
Ry.  C.  C,  416;  3  Hale,  184;  2  Hale,  502;  Fost.,  329;  2  Hawk.,  ch.47,  §  6. 
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But  upon  the  trial  of  an  indictment  for  murder  the  accused 
cannot  be  convicted  of  a  simple  assault  and  battery,  though  he 
may  be  of  manslaughter;  manslaughter  and  murder  are  different 
degrees  of  the  offence  of  hcmucide^  and  hence  a  conviction  for 
manslaughter,  upon  an  indictment  for  murder,  is  authorized  by 
the  statute,  but  assault  and  battery  is  not  any  degree  of  homi- 
cide.^ 

Though  an  indictment  for  petit  laxceny  charges  it  as  a  second 
offence,  and  the  commission  of  the  prior  larceny  is  not  proved, 
yet  the  prisoner  may  be  convicted  of  larceny  as  a  first  offence.' 
Where  an  indictment  for  rape  charges  one  as  principal  in  the 
first  degree,  and  the  others  as  present,  aiding  and  assisting,  they 
may  all  be  convicted  of  an  assault  if  the  rape  be  not  proved.^ 

A  verdict  by  which  the  prisoner  is  found  "  guilty  of  an  assault 
and  battery  with  intent  to  kill,"  without  reference  to  a  sufficient 
indictment  and  without  specifying  the  means  by  which  the 
assault  and  battery  were  committed,  will  authorize  no  sentence 
for  any  offence  beyond  a  simple  assault  and  battery.^ 

When  it  turns  out,  upon  an  indictment  for  rape,  that  the 
woman  was  induced  by  fraud  to  consent,  supposing  the  prisoner 
to  be  her  husband,  the  prisoner  may  be  convicted  of  an  assault; 
for  if  resistance  be  prevented  by  fraud  that  is  sufficient.^ 

Under  an  indictment  for  a  rape,  where  the  facts  proved  are  not 
sufficient  to  establish  the  commission  of  that  offence,  the  prisoner 
may  be  convicted  of  an  assault.^ 

Where  the  defendant  is  tried  in  a  court  of  sessions  on  an 

indictment  for  rape  and  an  assault,  with  intent,  £c.,  and  the  jury 

convict  of  an  assault  and  battery  merely,  judgment  cannot  be 

rendered,  since  the  sessions  have  not  jurisdiction  of  the  offence  of 

'  rape.'' 

So,  al^o,  of  forgery  charged  as  after  a  conviction  for  a  previous 
felony,  it  is  competent  for  the  jury  to  convict  of  forgery,  without 
noticing  the  previous  conviction.® 

•  Burns  v.  Peo.  1  Park.,  182. 

•  Palmer  ©.  The  Peo.,  5  ffiU,  427. 

'  Reg.  o.  Finchard,  1  Russ.  on  Gr.,  692. 

•  Peo.  «.  Davis,  4  Park.,  61 ;  O'Leary  «.  Peo.,  Id.,  187. 

•  Reg.  V.  Williams,  8  0.  &  P.,  286 ;  Reg.  v.  Saunders,  8  C.  &  P.,  265. 

•  2  R.  S.,  702,  §  27 ;  15  Mass.  R.,  187. 
'  Peo.  V.  Abbott,  19  Wend.,  192. 

•  Vincent  ©.  Peo.,  15  Abb.  Pr.,  234. 
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§  124.   YEKDICT  SHALL  NOT  BE  FOB  AN  ATTEMPT  WHEN  OFFENCE  IS 

FEBFETEATEB. 

No  person  shall  be  convicted  of  an  assault  with  intent  to  com- 
mit a  crime,  or  of  any  other  attempt  to  commit  any  offence,  when 
it  shall  appear  that  the  crime  intended,  or  the  offence  attempted 
was  not  perpetrated  by  such  person  at  the  time  of  such  assault, 
or  in  pursuance  of  such  attempt.^ 

In  an  indictment  containing  a  count  for  an  assault  with  intent 
to  commit  a  rape,  and  a  count  for  a  common  assault,  if  the  prisoner 
be  acquitted  on  the  count  for  an  assault  with  intent  to  commit  a 
rape,  on  the  ground  that  the  prosecutrix  consented,  he  cannot  be 
convicted  on  the  count  for  a  common  assault.^ 

Where  there  is  no  reason  to  expect  that  the  facts  and  circum- 
stances of  the  case  when  given  in  evidence,  will  establish  that  the 
crime  of  rape  has  been  completed,  the  proper  course  will  be  to 
prefer  a  complaint  for  assault  with  intent  to  ravish,  which  offence 
is  of  an  aggravated  nature,  and  has  in  many  cases  been  visited 
with  exemplary  punishment.  But  this  proceeding  should  not  be 
adopted  where  there  is  any  probability  that  the  higher  offence 
will  be  poved,  as  where  upon  an  indictment  for  an  assault  with 
intent  to  commit  a  rape,  the  prosecutrix  proved  a  rape  actually 
committed,  the  judge  directed  an  acquittal  upon  the  ground  that 
the  lesser  offence  was  merged  in  the  higher.^ 

§  125.   SPECIAL  VEBDIGT. 

As  before  stated,  the  jury  may  render  a  special  verdict.*  It  is 
also  further  provided  by  statute  that  no  jury  shall  in  any  case  be 
compelled  to  give  a  general  verdict,  so  that  they  find  a  special 
verdict,  showing  the  facts  respecting  which  issue  is  joined,  and 
therein  require  the  judgment  of  the  court  on  such  facts.^ 

A  special  yerdict,  as  before  stated,  is  rendered  when  the  jury 
find  certain  facts  to  exist,  and  leave  the  court  to  determine  whether 
or  not,  according  to  the  la,w  which  controls  those  facts,  the  pris- 
oner is  guilty.* 

'  2  R.  S.  702,,  §  36. 

•  Rex  V.  Mederdith,  8  0.  &  P ,  589. 

•  1  Russ.  on  Or.,  692. 

•  Ante. 

•  2  R.  S.,  421,  §  135.    . 

•  1  Arch.  Cr.  Pro.,  §  176,  note. 
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To  authorize  the  court  to  pronounce  judgment  on  a  special 
verdict,  the  legal  aflSrmative  or  negative  conclusion  must  follow 
as  a  necessary  consequence  from  the  facts  stated.^ 

It  is  not  necessary  that  the  jury,  after  stating  the  facts,  should 
draw  any  legal  conclusion*  If  they  do  so',  the  court  will  reject 
the  conclusion  as  superfluous,  and  pronounce  such  judgment  as 
they  think  warranted  by  the  facts.* 

No  particular  form  of  words  is  necessary  to  be  followed  with 
technical  exactness  in  drawing  up  a  special  verdict.  It  must  posi- 
tively  state  the  facts  themselves,  and  not  merely  the  evidence 
adduced  to  prove  them.' 

Where  the  fact  is  of  a  transitory  nature,  the  jury  may  find  it 
to  have  occurred  in  another  place  within  the  county  than  that 
named  in  the  proceedings.^ 

The  court  cannot  supply  a  defect  in  the  statement  made  by  the 
jury,  in  the  record  by  any  intendment  or  implication  whatever;  ^ 
and  all  the  circumstances  constituting  the  offence  must  be  found, 
in  order  to  enable  the  court  to  give  judgment.^ 

It  is  said  that,  although  a  special  verdict  cannot  be  amended  in 
matters  of  fact,  yet  the  court  may  amend  a  mere  error  in  form, 
even  in  capital  cases,  when  there  are  any  notes  or  minutes  by 
which  it  can  be  amended;  and  where  the  alteration  is  merely  to 
fulfill  the  evident  intention  of  the  jury,  the  court  will  in  all  cases 
allow  it  to  be  amended;  but  that  it  will  not  amend  by  supplying 
facts  incompatible  with  those  found  by  the  jury.' 

§  126.  FOIiUNa  THE  JUBT. 

The  object  of  polling  the  jury  is  to  ascertain  whether  the  ver- 
dict rendered  by  the  foreman  in  behalf  of  himself  and  the  rest, 
is  really  concurred  in  by  the  others.® 

•  Lord  Hale  aays,  if  the  jury  say  they  are  agreed,  the  court 
may  examine  them  by  poU.^ 

»  2  McCord,  129.  •  1  Chit.  Or.  L.,  645. 

'  2  Swan,  399 ;  1  Chit.  Or.  L.,  &43. 

•  1  Chit.  Cr.  L.,  644. 

•  2  Ea8t..P.  C,  708-784. 

•  2  Stra.,  1015. 

»  1  Chit.  Cr.  Iv,  645 ;  2  McCord,  129. 

'  State  V.  Bogain,  12  La.  An.,  264 ;  State  v.  John,  8  Ire.,  330. 

•  2  Halo's  P.  C,  299;  Watts  v.  Brains,  Cro.  Eliz.,  "78. 

C.  p.— 25; 
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Hioagh  die  juror  has  in  fSut  consented  to  the  v^^rdiet ;  thoogh 
ev^en  it  is  in  writing,  and  he  has  signed  it,  yet  he  has  the  right  to 
dissent  at  any  time  before  it  is  finally  recorded.^ 
The  defendant  in  this  Stste  has  a  right  to  poll  the  jnry.* 
When  the  polling  of  the  jury  is  demanded,  the  clearkwill  begin 
with  the  Anst  name  on  the  panel :  ''  A.  B.,  how  do  yon  find  the 
prisoner  at  the  bar,  guilty  or  not  gnilty  ?"  (when  the  foreman 
has  answered,  he  then  calls  tiie  nert  jurcn-,  as  follows  :)  ''  C  D., 
IS  that  yoor  yerdict  ?"  (the  clerk  then  proceeds  in  the  same  man- 
■or  throi^h  tiie  whole  panel,  and  when  all  have  answered,  he 
says  :)  "  Then  gentlemen  of  the  jury  hearken  to  yonr  yerdict  as 
the  comt  has  recorded  it  Yon  say  you  find  the  prisoner  at  the 
bar  gmlty  of  the  felony  (or  felony  and  murder,  or  misdemeanor, 
or  offence,  as  the  case  may  be)  whereof  he  stands  indicted,  and 
so  say  yon  all?"  ^ 

§  127.  MOnOK  IK  ilBEEST  OF  JUBGHEMT. 

After  the  jury  haye  rendered  their  yerdict,  and  before  the  sen- 
tence of  the  comi;  has  been  pronounced,  the  defendant  may  moye 
m  arrest  of  judgment,  for  all  defects  or  matters  of  objection 
which  are  not  cur6d  by  yerdict.^  A  motion  in  arrest  of  judgment, 
is  an  application  on  the  part  of  the  defendant  that  no  judgment 
be  rendered  on  a  yerdict  against  him.  By  arrest  of  judgment,  is 
meant  the  refusal  of  the  court  to  enter  a  judgment,  for  some 
cause  apparent  upon  the  record.  The  judgment  of  the  ooiurt 
being  a  conclusion  of  law,  from  the  facts  upon  the  recordi  must 
be  collected  from  the  whole  record.  If,  therefore,  the  record 
itself  shows  no  gronnd  for  judgment,  it  cannot  be  rendered,  eyen 
though  yerdict  of  guilty  be  found.^ 

The  causes  on  which  this  motion  are  grounded  are  numerous, 
but  are  confined  to  objections  which  arise  upon  the  face  of  the 
record  itself,  and  which  make  the  proceedings  apparently  errone- 
ous, and,  therefore,  no  defect  in  eyidence,  or  improper  conduct 
on  the  trial,  can  be  urged  in  this  stage  of  the  proceedings.^ 

*  2  Hale's  P.  C,  299 ;  Bnrk  v.  Com.,  5  J.  J.  Mar.,  675;  Bex  v.  Parkin,  1 
Moody,  45. 

•  Peo.  «.  Perkins,  1  Wend.,  91. 
»  1  Arch.  Or.  Pr.,  §  178. 

*  Idem,  note;  State  v.  Allen,  R.  M.  Chart.  R.,  518. 

•  1  Ld.  Ray.,  231;  1  Selk.,  77;  4  Burr.,  2287;  1  Sid.,  35;  7  Blackf.,  272; 
Com.  Dig.  Indict.,  N ;  8  Sme.  &  Mar.,  573 ;  9  Id.,  465 ;  1  Hemp.,  1. 
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Among  the  gf  ounds  for  arrest  of  judgment  may  be  mentioxked  / 
the  following :  Any  want  o£  sufficient  certainty  in  the  indictment 
respecting  the  time,  place  or  bffenoe,  which  is  material  to  support 
the  charge,  as  well  as  the  circumstance  of  no  offence  being 
charged.^  So,  also,  where  no  issue  has  been  joined  between  the 
people  and  the  defendant  ;*  and  where  it  appeared  that  the  case 
had  been  tried  by|thirteen  jurors  ;^  also,  where  the  defendant  had 
been  tried  in  a  different  district  from  that  directed  by  law.^  So, 
also,  where  the  verdict  itself  is  insensible*^ 

There  are,  however,  several  points  in  which  an  indictment  ia 
cured  by  verdict,  and  in  which  the  errors  that  might  have  been 
taken  advantage  of  at  a  previous  stage,  are  not  sufficient  to  arrest 
judgm^it.^  Thus,  while  duplicity  is  &tal  on  motion  to  quash, 
or  demurrer,  the  better  opinion  is  that  it  will  not  be  ground  for 
arrest,^  and  the  same  position  is  undoubtedly  good  when  there 
has  been  a  misjoinder  of  counts,  but  the  defendant  has  gone  to 
trial  without  a  motion  Ur  quash,  or  an  application  for  election.^ 
So,  also,  the  practice  is  said  to  be  not  to  arrest  judgment  on  the 
ground  of  irregularities  in  the  summoning,  or  the  procedure  of 
the  grand  jury.^  Nor  is  it  ground  to  arrest  the  judgment,  that 
the  jury  were  under  the  charge  of  an  unsworn  officer.^®  Judg- 
ment will  not  be  arrested  for  a  variance  between  the  indictment 
and  the  proofs,  but  only  for  defects  apparent  on  the  record^ 

So  it  is  too  late,  after  verdict,  to  object  to  argumentative 
pleading  in  an  indictment.^  ^ 

The  statute  provides  that  certain  omissions  in  an  indictment 
shall  not  cause  the  same  to  be  deemed  invalid,  nor  shall  they 

^  4  Blac.  Com.  375;  3  Burr.,  190;  1  East.,  146. 

*  State  f>.  Fort,  1  Gar.  Law  Rep.,  510. 

*  2  Hajw.  113.    Tide  2  Ash.,  91;  21  Pick.,  509 ;  3  Mete.,  330. 

*  IBreyard,  47. 

*  Com.  V.  Cole,  21  Pick.,  509. 

*  Whar.  Cr.  L.,  3d  ed.,  975. 

*  Idem;  Com.  v.  Tuck,  20  Pick.,  356 ;  State  v.  Jackson,  3  Hill's  S.  C.  B.,  1 ; 
Wliar.  Cr.  L^  3d  ed.,  192- 194,  242-244. 

*  Whar.  Cr.  L.,  3d  ed.,  975, 154 ;  Com.  e.  GillisiHe,  7  Sdtg.  h  R.,  479. 

*  Whar.  Cr.  L.,  3d  ed.,  975,  226-229 ;  2  Ashmead,  TO. 
*'  9  Sme.  &  Mar.  R.,  465. 

Peo.  V.  Onondaga  Sess.,  1  Wend.,  296. 

Peo.  o.  Warner,  4  Barb.,  314;  12  Wend.,  425 ;  16  Id.,  53;  Charles  v.  Peo., 
1  N.  Y.  (1  Com.),  180;  see  Peo.  v.  Powers,  6  N.  Y.,  50. 
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affect  the  trial,  judgment  or  other  proceedings/  Ind  by  the  same 
statute  the  trial,  judgment  or  oti^er  proceedings  are  not  to  be 
affected  by  reason  of  defects  or  imperfections  in  matters  of  form 
which  do  not  tend  to  the  prejudice  of  the  defendant.' 

In  motions  for  the  arrest  of  judgment,  on  account  of  an  objection 
to  the  form  of  the  indictment,  one  good  count,  eyen  if  others  are 
defective,  will  support  «a  general  verdict  of  guilty.^ 

The  defendant  may  move  at  any  time  in  arrest  of  judgment 
before  the  sentence  is  actually  pronounced  upon,  him,^  and  if  the 
sentence  is  once  pronounced,  though  before  the  actual  entry  of 
the  judgment,  the  court  are  not  bound  to  attend  at  all  to  a 
motion  of  this  nature,  even  though  a  formal  error  should  be  dis- 
covered sufficient  to  reverse  the  proceedings;^  but  the  court  may, 
if  they  think  fit,  arrest  the  judgment,  notwithstanding  that  it 
has  been  given.^  In  such  case  the  motion,  however,  cannot  be 
entertained  after  judgment  against  the  defendant  on  demurrer  J 

In  motions  for  arrest  of  judgment  the  causes  for  the  arrest 
should  be  specified.^ 

The  court  may  also  arrest  the  judgment  upon  its  own  motion 
without  any  application  of  the  defendant,  and  even  where  the 
defendant  waives  the  motion;  if  the  court,  upon  a  review  of  the 
whole  case,  are  satisfied  that  he  has  not  been  guilty  of  any  offence 
in  law  they  will  of  themselves  arrest  the  judgment.^ 

If  the  objections  taken  in  arrest  of  judgment  be  valid  the 
whole  proceedings  will  be  set  aside,  but  the  party  may  be 
indicted  againu^^ 

*.  2  R.  S.,  728^  §  54;  see  motion  to  quash,  ante  page  267,  and  indictment,  post 

Id.,  6  N.  Y.,  60. 

Poo.  V.  Stein,  1  Park.  202;  Id.,  246 ;  3  Graj,  463 ;  5  McLean,  23 ;  1  John., 


320. 


5  T.  R.,  445;  2  Burr,  801 ;  2  Stra.,  845. 
3  Burr,  1901, 1902, 1903;  Com.  Dig.  Indict.,  N. 
2  Lord  Raym.,  1221. 
Id. 

State  V.  Wing,  82  Maine,  581. 
1  East.|  146 ;  11  Harg.  St.  Tr.,  299. 
*  4  Blac.  Oom.,  375. 
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SECTION  IV. 

OF  THE  SBNTBNGB  USD  PUNISHMENT. 

Section       CXXVni.— PBoivoinrcnfG  THB  ssiVTXifCx. 

CXXIX.— Of  tkk  sximiics  or  jvsomxrt. 
CXXX.— Sshtbmcb  to  xxpox  bstwxsn  Mabck  and  Novkmbsb. 
CXXXI.— Sbbtbitcx,  whxr  thxbbabb  sxtxbal  comvictioms  at  thb  samb  tixb.. 

CXXXIJ. — COUBTS  to  BZiJCniB  COBVICTB  ▲>  TO  THBIB  HAVUfO  LBABITBD  A  TBAOB. 
CXXXIII.— PXBSOnS  17ZIDBB  SIXTXBB  TBABS  OF  AOB   MAT  BB  aBRTXIfCXD  TO  THB 

BOVflB  OF  BBFUOB. 
CXXXIV.— PSBSOlfS  OVBB  nXTBBB  AND  VBSBB   TWBIfTT-OHB  TBABfl  OF  AOB,  MAT 

BB  8XNTB2VCBD  TO  THB  PSNITBRTIABT  IBSTBAD  OF  8TATB  PBISON. 

CXXXV.— What  statb  PBitoRs  coNvicn  shall  bb  sBimNCBD  to  bb  coRFnrBi)  m . 

CXXXVl.— -Of  8TATIHO  THB  SBlTTBIfCB. 

CXXXVII.— Of  THB  DUQT7ALIFICAT10Bt  COHSBQUBBT  UPON  8BNTBNCB. 
CXXXVni.— C0PIB«  OF  8BIITBNCB,  WBBN  TQ  BB  FVBBItHBB  8HBBIFF,  AMD  Bia  DUTY 
THXBBON. 

CXXXIX  •— 'Ertbbino  XTTSoifBNT  IN  THB  MnnnrBfl. 
CXL. — ^Rbcobdb  of  jvdombkt. 
CXLI.— Of  thb  prmnHiKBRT. 
CXLII.— Of  thb  punxshnxht  fob  fblonib8. 

CXLIII. — ^PUKttHMBMT  FOB  IflBDBlIBAirOBS. 

CXLIV.— SvrBTT  OF  THB  PBACB  MAT  BB  BBQVIBBD  OF  COlfTXCT  IB  AOBITIOR  TO 

PVNISHICBICT. 
CXLV.— PDNUHXBNT  OF  ACCXS80BIB8  BBFOBB  THB  ACT,  ABl)  FBIHCIPALI  IB  THB 

SBCOHD  BBOBBB 
CXLVI.— PvmSHMBNT  OF  ACCB880BIB8  AFTBB  THB  FACT. 

CXLVII.— PvmsBMBirr  fob  attbkpts  to  commit  offbbcbs. 

CXLVHI.— PVBUHMBRT  OF  PEB80N8  COKMITTUfO  SBCOHD  OFFBHCB,  AFTBB  PBB- 
YIOUB  CORTICnON  OF  A  FBLORT. 
CXUX.— PXTRISHMBNT  OF  PBBSOR8  COMiaTTIRO  SBCOHD  OFFBRCB  AFTBB  PBBTIOVt 
CORVICTION  OF  PBTIT  LABCBNT,  OB  FOB  CBBTAIH  ATTBMPT8  TO  COM- 
MIT 0FFBHCB8. 
CL  — PVRUHMBHT  OF  PBBSOH8  COHVXCTBD  IR  THB  8TATB,  AFTBB  PSBYIOUS 
CORVICTIOR  IR  OTHBB  8TATB8  OB  FOBBIOR  TBBBITOBIBS. 

CLL— Pbbsors  corfirbd  for  Fibbb,  whbr  ddchabobd  if  vrablb  to  pat 

FINB. 
CLII.— ErFOBCBMXMT  of  FIRBI  AOAIRIT  COBPOBATIOMt. 

§  128.  FBONOUNdNG  THE  SENTENCE. 

The  verdict  of  the  jury  haying  been  duly  rendered  and  dock- 
eted by  the  clerk,  and  no  motion  in  arrest  of  judgment  having 
been  granted,  the  court  proceeds  to  sentence  the  prisoner. 
Before  proceeding  to  the  sentence,  the  crier  makes  the  following 
proclamation:  '^Here  ye,  here  yel  All  manner  of  persons  are 
commanded  to  keep  silence  while  judgment  is  given  against  the 
prisoner  at  the  bar,  upon  pain  of  imprisonment." 

The  judge  usually  precedes  the  judgment  by  an  address  to  the 
prisoner,  especially  if  his  crime  be  capital,  in  which  he  states  that 
he  has  been  convicted  on  satisfactory  evidence,  and  informs  him 
when  there  is  little  hope  that  mercy  will  be  extended  to  him. 
Sometimes,  also,  he  takes  an  opportunity  of  impressing  the  cir- 
cumstances of  the  prisoner's  guilt  on  the  minds  of  the  spectators, 
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and  traces  out  the  remote  but  important  causes  which  have  led 
to  his  unhappy  condition.  Even  in  the  case  of  an  acquittal,  he 
may  often  usefully  warn  the  defendant  against  the  circumstances 
which  might  again  place  him  in  an  equivocal  situation,  especially 
if  there  seems  reasonable  ground  to  beUeye  him  guilty.  It  is 
obvious,  however,  that  the  above  formalities  are  not  indispensa- 
ble, and  if  they  are  omitted,  the  judgment  is  good-^ 

The  judgment  or  sentence  of  the  court  is  usually  given  soon 
after  the  conviction,  at  least  during  the  same  term  of  the  court  at 
which  the  prisoner  is  convicted,  unless  the  rendering  of  the 
judgment  is  stayed  by  the  filing  of  a  bill  of  exceptions  for  the 
purpose  of  taking  the  opinion  of  the  Supreme  Court  upon  the 
case.'  When  corporal  punishment  is  to  be  inflicted  on  the 
defendant,  it  is  absolutely  necessary,  unless  some  statute  has 
otherwise  directed,  that  he  should  be  personally  before  the  court 
at  the  time  of  pronouncing  the  sentence;  but  the  personal  pres- 
ence of  the  defendant,  is  not  necessary  where  a  fine  only  is 
imposed.^  But  where  the  defendant  is  found  guilty,  and  the 
court  pronoun^  judgment  that  he  pay  a  fine  and  stand  committed 
imtil  it  be  paid,  and  the  imprisonment  is  no  part  of  the  punish- 
ment, but  only  a  mode  of  .enforcing  payment  of  the  fine,  it  is  not 
necessary  that  the  defendant  should  be  present.^ 

It  is  made  the  duty  of  the  court  in  which  any  person  shall  be 
convicted  of  an  offence,  punishable  in  a  State  prison,  before  pass- 
ing the  sentence,  to  ascertain  by  the  examination  of  such  convict 
on  oath,  and  in  addition  to  such  oath,  by  such  other  evidence  as 
can  be  obtained,  whethier  such  convict  had  learned  and  practiced 
any  mechanical  trade,  and  the  clerk  of  the  court  shall  enter  the 
facts,  .as  ascertained  and  decided  by  the  court,  on  the  minutes 
thereof,  and  shall  deliver  a  certificate  stating  the  fiacts  as  ascer- 
tained to  the  sheriff  of  the  county,  who  shall  cause  the  same  to 
be  delivered  to  the  warden  of  the  proper  prison,  at  the  time  that 
such  convict  is  delivered  to  the  said  warden  pursuant  to  his 
sentence.* 

^  1  Biflh.  Cr.  Pro.;  1  Gisb.  Duties  of  Man,  405.  YideBentenoeinPeo.o.  Thayer. 
1  Park.,  599. 

•  1  Arch.  Or.  l>r.,  §  1«0,  note ;  1  Ohit.  Or.  L.,  699 ;  2  R.  8.,  736. 

•  Peo.  c.  Clark,  1  Park.,  860 ;  12  Wend.,  348 ;  1  Ld.  Raym.,  267 ;  7  Coir., 
624;  2  Ala.,  212;  6  Engl.,  Ark,  318. 

•  Son  V.  Peo.,  12  Wend.,  344;  1  Va.  Caa.,  172. 

•  2  R.  S.,  5th  ed.,  vol.  3,  p.  1086,  §  85. 
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By  the  act  of  1861/  it  is  made  the  duty  of  the  sheriff  to  tranB^ 
mit  to  the  secretary  of  State  a  statement  showing  the  name,  occupa- 
tion, age,  sex  and  native  country  of  the  persons  convicted  of  any 
offence  at  a  criminal  court  of  record;  and  for  the  purpose  of 
obtaining  this  information,*the  court  generally,  before  proceeding  to 
pass  the  sentence,  and  at  the  same  time  the  inquiries  are  made 
in  relation  to  the  learning  and  practicing  of  a  mechanical  trade  by 
the  convict,  ascertains  these  facts  from  the  convict  himself.  An 
oath  is  generally  administered  to  the  convict  by  the  clerk,  to 
make,  true  answers  to  such  questions  as  shall  be  put  to  him  by  the 
court,  touching  his  name,  occupation,  age,  place  of  nativity,  and 
his  having  learned  or  practiced  any  mechanical  trade,  and  the 
proper  entry  of  the  prisoner's  answers  are  then  made  upon  the 
minutes  of  the  court. 

In  all  cases  of  felony,  before  passing  the  sentence,  the  court 
should  demand  from  the  defendant  what  he  has  to  say  why  judg- 
ment should  not  be  pronounced  against  him,  and  the  fact  that 
the  defendant  was  present,  and  that  such  demand  was  made,  ought 
to  appear  from  the  record.^ 

On  this  occasion,  he  may  allege  ground  in  arrest  of  judgment 
or  may  plead  a  pardon,  if  he  has  obtained  one,  for  it  will  have 
the  same  consequence  which  it  would  have  had  before  convic- 
tion;^ and  if  he  has  nothing  to  urge  in  bar,  he  frequently  addresses 
the  court,  in  mitigation  of  his  conduct,  and  desires  its  interces- 
sion with  the  pardoning  power,  or  casts  himself  upon  their 
mercy]  after  this,  nothing  more  is  done,  but  the  presiding  judge 
pronounces  the  sentence.^ 

If,  by  inadvertance  in  passing  the  sentence,  a  requirement  of 
the  statute  has  been  overlooked  the  court  may  correct  the  judg- 
ment at  the  same  term  and  before  the  sheriff  has  proceeded  to 
execute  it;  such  correction  may  be  made  by  expunging  or  vaca- 
ting  the  first  8entence>d  paissing  a  new  sentence.' , 

No  court  has  authority  to  suspend  sentence  indefinitely  against 
criminals  who  have  been  found  guilty  by  a  jury  or  have  pleaded 
guilty;  a  suspension  of  sentence  or  stay  is  not  authorized,  except 

•  Laws  1861,  ch.  97,  p.  173. 

•  Safford  «.  The  Peo.,  1  Park.,  474. 

•  4  Blac.  Com.,  376. 

«  1  Biah.  Or.  Pro.,  8661 

•  MUler  V.  Pinkie,  1  Park,  374. 
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upon  a  certiorari  or  writ  of  error,  or  an  application  in  arrest  of 
judgment  or  for  a  new  trial.^ 

After  the  yerdict  of  the  jury  has  beeii  rendered  it  is  sometimes 
the  practice  to  submit  affidavits  to  the  court  in  mitigation  of  the 
punishment,  when  such  are  presented  they  should  not  controvert 
tlft  facts  upon  which  the  verdict  is  founded.' 

In  a  prosecution  for  assault  and  battery,  the  court  will  receive 
affidavits  in  mitigation  of  the  punishment,  fix)m  the  defendant  after 
conviction^  and  affidavits  in  aggravation  from  the  prosecution;  but, 
in  the  absence  of  affidavits  in  mitigation,  those  in  aggravj&tion 
should  not  generally  be  received.' 

The  service  of  affidavits,  in  such  cases  upon  the  opposite  party, 
is  not  required.^ 

it  129.   OF  THE  SENTENCE  OB  JDDGKENT. 

The  judgment  is  the  conclusion  and  sentence  of  the  law,  passed 
by  the  court  upon  facts  found  or  admitted  in  the  course  of  the 
criminal  proceedings  against  a  party ,^  and  it  must  not  be  depend- 
ent upon  any  contingency  nor  subject  to  any  future  decision,  but 
must  be  unconditional.^  Thus,  a  sentence  of  the  defendant  to 
the  work-house  until  released  by  order  of  law,  is  erroneous,  since  . 
it  is  for  an  indefinite  time.^ 

A  joint  sentence  may  be,  and  frequently  is,  passed  on  several 
oflfenders  convicted  of  similar  offences.^ 

Where  a  party,  convicted  of  an  ofTence,  is  subject  to  two  dis- 
tinct and  independent  punishments,  it  cannot  be  alleged  for  error 
by  the  defendant,  that  only  one  of  the  punishments  to  which  he 
is  liable  is  adjudged  against  him;  the  prosecutor  may  complain 
of  such  omission,  but  not  the  party  convicted.' 

In  an  indictment  against  two  or  more,  it  is  generally  true  that 
the  charge  i^  several  as  well  as  joint;  so  that  if  one  is  found 
guilty,  judgment  may  be  rendered  against  him,  though  one  or 

^  Peo.  V.  Morresette,  20  How.,  118. 

*  Rooney's  Case,  3  City  H.  R.,  128;  Ball's  Case,  4  Id.,  113. 

*  Hagerman's  Case,  3  City  H.  Rec.,  73,  89. 
«  Id. 

*  Bum's  Just.,  tit.,  Judgment. 

*  State  «.  Bennett,  4  Dev.  &  Batt.,  43 ;  Morris  «.  State,  1  Blackf.,  37. 

*  Washburn  «.  Bellknap,  3  Conn.,  50. 

*  1  Chit.  Cr.  L.,  700;  2  Burr.,  984;  6  Harg.  St.  Tr.,  833. 

*  Kane  «.  Peo.,  8  Wend.,  203. 
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more  be  acquitted;  to  this  rulei  however,  there  are  exceptions,  as 
in  cases  of  conspiracy  or  riot,  to  which  the  agency  of  two  or  more 
is  essential.^ 

Judgment  is  rendered  in  the  court  in  which  the  defendant  is 
convicted,  except  where  afi  indictment  has  been  removed  from  a 
court  of  oyer  and  terminer,  or  any  other  court,  into  the  Supreme 
Court,  and  a  conviction  is  had  thereon  at  a  circuit  court;  judg- 
ment may  be  rendered  thereon  by  such  circuit  court  or  any  other 
circuit  court,  which  may  be  held  in  the  same  county,  with  the 
same  effect  as  a  court  of  oyer  and  terminer  may  render  judgment 
upon  a  conviction  had  therein.^ 

But  whenever,  after  conviction  upon  any  indictment,  the  record 
thereof  shall  be  removed  from  any  other  court  into  the  Supreme 
Court,  for  the  purpose  of  review,  the  Supreme  Court  shall,  upon 
affirming  or  reversing  the  judgment  or  other  proceedings,  remit 
the  record  to  the  court  from  which  the  same  was  removed,  and 
the  court  to  which  the  same  shall  be  so  remitted,  shall  have  power 
.to  proceed  thereon  according  to  the  decision  and  discretion  of  the 
Supreme  Court.® 

An  offence  in  regard  to  which  there  is  a  discretion  vested  in 
the  court  to  punish  it  either  by  imprisonment  in  the  State  prison, 
or  by  fine  or  by  imprisoisient  in  the  county  jail,  is  within  the  statu- 
tory definition  of  felony.  If  the  offender,  on  consriction,  be  liable 
to  imprisonment  in  the  State  prison,  he  is  guilty  of  felony,  though 
he  be  also  liable  to  the  infliction  of  less  severe  punishment^ 

§  130.   SENTENCE  TO  EXPIRE  BETWEEN  MABGH  AND  NOVEMBEB. 

In  cases  where  convicts  are  sentenced  to  imprisonment  in  the 
State  prison  for  a  longer  period  than  one  year,  the  court  before 
whom  the  conviction  shall  be  had,  are  directed  to  so  limit  the 
time  of  sentence  that  it  will  expire  between  the  monj;h  of  March 
and  the  month  of  November,  unless  the  exact  period  of  the  sen- 
tence may  be  fixed  by  law.^ 

The  above  provision  is  merely  directory,  and  a  failure  to  com- 
ply with  such  direction,  does  not  render  the  sentence  void.^ 

*  Com. «.  Griffin,  3  Cosh.,  523. 

•  2  R.  S.,  747,  §  25;  Laws  1859,  ch.  462,  §  1,  p.  1074. 

*  Laws  1859,  ch.  462,  p.  1074,  §  2. 

*  Peo.  «.  Van  Steenburgh,  1  Park.,  39. 

•  2  R.  S.,  700,  §  13 ;  Laws  1836,  oh.  171  §  6 ;  Laws  1862,  ch.  417. 

•  Miller  v.  Finkle,  1  Park.,  374. 
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In  cases  of  forcible  entry,  if  the  force  be  continning,  or  the 
prosecutor  expelled,  part  of  the  judgment  is  that  the  prosecutor 
have  restitution  of  his  premises.  In  cases  of  a  public  nuisance, 
if  it  be  continuing,  part  of  the  judgment  is  that  it  be  abated.  If  an 
offender  be  adjudged  to  pay  a  fine,  and  also  to  be  imprisoned^ 
then,  although  he  is  imprisoned,  the  fine  maybe  levied  also,  if  he 
hare  any  property  upon  which  to  levy  it^ 

Fines  are  the  lowest  species  of  punishment  which  oonrts  of 
justice  have  power  to  inflict  At  one  time,  they  formed  almost 
the  only  penalty  to  which  the  opulent  were  liable;  when  murder 
itself  was  conunuted,  by  a  sum  of  money;  when  judges  were  in 
many  cases  mere  agents  for  the  crown  and  collectors  for  the 
treasury.* 

§  131.  SEirCENGE  WHEN  XHEBE  ABB  SETBBAL  C0NVICIIOV8  AT  THS 

SAME  TIME. 

When  any  person  shall  be  convicted  of  two  or  more  ofiSsnces, 
before  sentence  shall  have  been  pronounced  oipon  him  for  either 
offence,  the  imprisoment  to  which  he  shall  be  sentenced  upon  the 
second  or  other  subsequent  conviction,  shall  commence  at  the 
tennination  of  the  first  term  of  imprisonment  to  which  he  shall 
be  adjudged,  or  at  the  termination  of  th«  second  term  of  impris- 
onment, as  the  C9se  may  be.' 

§  132.   COUBIS  TO  EXAMINE  CONVICTS  AS  TO  THEIB  HAVINO  UlABKED 

.    A  TRADE. 

It  shall  be  the  duty  of  the  court  in  which  any  person  shall  be 
convicted  of  an  offence  punishable  in  a  State  prison,  before  pass- 
ing the  sentence,  to  ascertain  by  the  examination  of  such  convict 
on  oath,  and  in  addition  to  such  oath,  by  such  other  evidence  as 
can  be  obtained,  whether  such  convict  had  learned  and  practiced 
any  mechanical  trade,  and  the  clerk  of  the  court  shall  enter  the 
facts  as  ascertained  and  decided  by  the  court  on  the  minutes  thereof, 
and  shall  deliver  a  certificate  stating  the  facts  as  ascertained  to 
the  sheriff  of  the  coimty ,  who  shall  cause  the  same  to  be  delivered 
to  the  warden  of  the  proper  prison,  at  the  same  time  that  such 
convict  is  delivered  to  the  said  warden  pursuant  to  his  sentence.^ 

*  1  Arch.  Pr.,  205.  •  3  Salk.,  32.    See  11  Harg.  St.  Tr„  292. 

*  2  R.  S.,  700,  §11;  7  Serg.&Rawle,  489. 

*  2  R.  S.,  5th  ed.,  vol.  3,  p.  1086,  §  85. 
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^  13d.  VtlSbOM  tTNDEB  SIXTBEN  TEIBS  OF  AGE  MAT  BE  SENTENCED 

TQ  TECB  HOUSE  OF  EEFUGE. 

Whenever  any  person,  under  the  age  of  sixteen  years,  shall  be 
convicted  of  any  felony  or  other  crime,  the  court,  instead  of  sen- 
tencing snch  person  to  imprisonment  in  a  State  prison  or  county 
jail,  may  order  that  he  be  removed  to  and  con&ied  in  the  house 
of  refuge  established  by  the  Society  for  the  Beformation  of  Juven- 
ile Delinquents  in  the  city  of  New  Yoi^,  unless  notice  shall 
have  been  received  from  such  society  that  there  is  not  room  in 
such  house  for  the  reception  of  ftirther  delinquents.^ 

The  above  provision  oi^  the  statute,  however,  is  applicable 
only  to  such  delinquents  sentenced  in  the  first,  second  and  third 
judicial  districts  of  this  State;  for,  by  a  subsequent  act,  it  is  made 
the  duty  of  the  several  courts,  having  criminal  jurisdiction,  who 
shall  hold  courts  in  the  fourth,  fifth,  sixth,  seventh  and  eighth 
judicial  districts  of  this  State,  to  order  all  juvenile  delinquents, 
by  them  respectively  sentenced,  to  be  removed  to  the  "  Western 
House  of  Befuge  for  Juvenile  Delinquents,"  in  the  city  of  Boches- 
ter.* 

It  is  the  duty  of  couiits  of  criminal  jurisdiction  in  the  several 
counties,  which  are  designated  as  the  counties  from  which 
juvenile  delinquents  are  to  be  sent  to  the  house  of  refuge,  to 
ascertain,  by  such  proof  as  may  be  in  their  power,  the  age  of 
every  delinquent  by  them  respectively  sentenced  to  the  said 
house  of  refuge,  and  to  insert  such  age  in  the  order  of  commit- 
ment, and  the  age  thus  ascertained  shall  be  deemed  and  taken  to 
be  the  true  age  of  such  delinquent.® 

In  cases  where  any  such  court  shall  omit  to  insert  in  the  order 
of  commitment  the  age  of  any  delinquent  conmiitted  to  the  said 
house  of  refuge,  the  managers  shall,  as  soon  as  may  be,  after 
such  deliquent  shall  be  received  by  them,  ascertain  his  age  by 
the  best  means  in  their  power,  and  cause  the  same  to  be  entered 
in  a  book  to  be  designated  by  them  for  that  purpose,  and  the  age 
of  such  delinquent  thus  ascertained  shall  be  deemed  and  taken 
to  be  the  true  age  of  such  delinquent.^  . 

'  2  R.  6.,  701,  §  18 ;  Laws  1840,  di.  100. 
"  Uws  1850,  ch.  24,  §  1. 

*  Laws  1852,  ch.  387,  §  2;  2  R.  S.,  701,  §  22. 

*  2  R.  B.,  701,  §  23;  Laws  1852,  ch.  387,  §  3. 
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§  134.  FEB80K8,  OYER  SIXTEEN  AND  17NDEE  TWENTf-OinB  TEAB8  OF 
JhOE,  MAT  BE   SENTENCED  TO  THE  FENITENTIAST  INSTEAD 

OF  state's  FBISON. 

Whenever  any  person,  under  the  age  of  twenty-one  and  above 
the  age  of  sixteen  years,  shall  be  convicted  of  an  offence  punish- 
able with  imprisonment  in  the  State  prison,  in  either  of  the 
judicial  districts  of  the  State  having  a  penitentiaiy  within  said 
judicial  district,  the  court,  before  which  such  conviction  shall  be 
had,  may,  in  its  discretion,  sentence  the  person  so  convicted  to 
imprisonment  in  the  penitentiaiy  situated  in  that  judicial  district 
Every  person  so  sentenced  shall  be  received  into  the  said  peni- 
tentiary, and  shall  be  kept  and  employed  in  the  manner  pre- 
scribed by  law,  and  shall  be  subject  to  the  rules  and  discipline 
of  said  penitentiary. 

And  it  shall  be  the  duty  of  the  sheriff  of  any  county  within  the 
said  judicial  district,  in  which  any  person  shall  be  convicted  and 
sentenced  as  above*  provided,  to  convey  such  plerson  to  the 
penitentiary  situated  in  such  judicial  district,  -and  deliver  him  to 
the  superintendent  thereof ;  for  which,  such  sheriff  shall  be  paid 
by  the  State  treasurer  such  fees  as  are  allowed  by  law  for  con- 
veying convicts  to  the  State  prison.^ 

§  135.  WHAT  STATE  PRISONS  OONVIGTS  SHALL  BE  SENTENOED  TO  BE 

CONFINED  IN. 

All  male  convicts,  sentenced  in  the  first  and  second  judicial 
districts  to  an  imprisonment  in  the  State  prison,  shall  be  con- 
fined in  the  State  prison  at  Sing  Sing;  and  all  so  sentenced  in 
the  fifth,  sixth,  seventh  and  eighth  judicial  districts,  in  the  StAisb 
prison  at  Auburn;  and  all  so  sentenced  in  the  other  judicial  dis- 
tricts of  the  State,  in  the  Clinton  State  prison. 

All  female  convicts,  sentenced  in  any  county  in  the  State  to 
imprisonment  in  a  State  prison,  shall  be  confined  in  the  female 
convict  prison  at  Sing  Sing.^ 

§  136.   OF. STATING  THE  SENTENCE. 

Even  after  judgment  is  pronounced,  there  are  cases  in  which  the 
execution  of  the  sentence  will  be  stayed.     Certain  provisions  of 

'  Laws  1856,  ch.  158,  §  1. 

•  Id.,  §  2. 

'  3d  Yol.  R.  8.,  5th  ed.,  p.  1089,  §§  99, 100. 
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the  statute  provide  that  the  execution  of  the  judgment  will  be 
stayed  in  cases  where  the  judgment  is  sought  to  be  reviewed  jby 
writ  of  error.  This  subject  will  be  found  treated  of  in  a  subse- 
quent chapter.^  The  statutes  also  provide,  that  no  act  done  by  a 
person  in  a  state  of  insanity  can  be  punished  as  an  offence,  and 
no  insane  person  can  be  sentenced  to  any  punishment,  or  pun- 
ished for  any  crime  or  offence  while  he  continues  in  that  state.' 

In  case  a  convict  shall  be  sentenced  to  the  punishment  of 
death,  and  shall  afterwards  become  insane,. the  sheriff  of  the 
county,  with  the  concurrence  of  a  justice  of  the  Supreme  Court, 
or,  if  he  be  absent  from  the  county,  with  the  concurrence  of  the 
county  judge  of  the  county  in  which  the  conviction  was  had,  may 
summon  a  jury  of  twelve  electors  to  inquire  into  such  insanity, 
and  shall  give  immediate  notice  thereof  to  the  district  attorney 
of  the  county.^ 

The  district  attorney  shall  attend  such  inquiry,  and  may  pro- 
duce witnesses  before  the  jury;  for  which  purpose  he  shall  have 
the  same  power  to  issue  subpoenas  as  for  witnesses  to  attend  a 
grand  jury,  and  disobedience  thereto  may  be  punished  by  the 
court  of  oyer  and  terminer,  which  shall  next  sit  in  such  county, 
in  the  same  manner  as  disobedience  to  any  process  issued  by 
such  court.^ 

The  inquisition  of  the  jury  shall  be  signed  by  them  and  the 
sheriff  If  it  be  found,  by  such  inquisition,  that  such  convict  is 
insane,  the  sheriff  shall  suspend  execution  of  the  warrant  direct- 
ing the  death  of  such  convict,  until  he  shall  receive  a  warrant 
from  the  Governor  of  the  State,  or  from  the  justices  of  the 
Supreme  Court,  directing  the  execution  of  such  convict.^ 

The  sheriff  shall  immediately  transmit  such  inquisition  to  the 
Governor,  who  may,  as  soon  as  he  shall  be  convinced  of  the  sanity 
of  such  convict,  issue  a  warrant  appointing  a  time  and  place  for 
his  execution,  pursuant  to  his  sentence.^ 

By  the  common  law,  when  a  woman  was  convicted  of  a  capital 
crime,  she  might  allege  pregnancy  in  delay  of  execution.^    By 

»  Post.  •  2  R.  8.,  698,  §  2. 

•  2  R.  S.,  658,  §  16.  *  Id.,  §  17. 

•  Id.,  §  18. 

•  Id.,  §  19. 

•  I  Hale  P.  C,  368 ;  2  Id.,  406-413 ;  3  Inst.,  17, 18 ;  2  Hawk.  P.  C,  ch.  51, 
§9;  4Blac.  Com.,  395. 
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our  statute,  if  a  female  oonviet,  fientenced  to  the  prniifthment  of 
death,  be  pregnant,  the  sheriff  shall,  in  like  maimer  as  above 
specified  in  cases  of  insanity,  summon  a  juiy  of  six  physicians, 
and  shall  give  the  like  notiee  to  the  district  attorney,  who  shall 
attend,  and  have  power  to  issue  subpcenas  as  above  provided, 
and  with  the  like  effect  An  inqnisition  shall,  in  like  manner,  be 
made  and  signed  by  the  jurors  and  the  sheriff^ 

If,  by  such  inquisition,  it  shall  appear  that  such  female  convict 
is  quick  with  child,  the  sheriff  shall,  in  like  manner,  suspend  the 
execution  of  her  sentence,  and  shall  transmit  the  inquisition  to 
the  governor;  and  whenever  the  governor  shall  be  satisfied  that 
such  female  convict  is  ho  longer  quick  with  chUd,  he  shall  issue 
his  warrant  appointing  a  day  for  her  execution,  pursuant  to  her 
sentence,  or  he  may,  at  his  discretion,  commute  her  punishment 
to  perpetual  imprisonment  in  the  State  prison.' 

The  fact  that  a  female  defendant  is  quick  with  child,  will  not 
operate  as  a  plea  in  bar  at  the  trial,  or  as  a  cause  for  arresting 
the  judgment,  but  can  only  be  pleaded  in  stay  of  execation.' 

State  prison  is  to  certify  that  fact  to  the  inspectors,  who  are 
thereupon  to  take  proceedings  to  cause  such  convict  to  be  con- 
veyed to  the  State  lunatic  asylum  for  insane  convicts.^ 

By  a  late  statute,  it  is  provided  that  no  fine  imposed  by  any 
court  for  any  criminal  offence  shall  be  remitted  or  reduced, 
e^ccept  upon  an  application  made  in  open  court,  and  upon  proof 
that  two  days'  notice,  in  writing,  of  such  application,  and  copies 
of  the  papers  upon  which  the  same  is  founded,  have  been  i^<arved 
upon  the  district  attorney  of  the  county  in  which  the  conviction 
was  had,  and  by  an  order  of  the  court,  entered  by  the  olerk 
thereof  in  its  minutes.^ 

§  137.   OF  THE  DISQUALOIOATIONS  OOKSEQUBBTT  tIfON  SESTTEKCB. 

Upon  a  person  being  sentenced  by  the  court  for  the  commis- 
sion of  a  criminal  offence,  besides  the  duration  of  the  term  of 
imprisonment,  there  are  certain  disabilities  and  suspension  of  civU 

•  2  R.  S.,  659,  §  20. 

•  Id.,  §§  21,  22. 

•  3  Inst.,  17 ;  2  Hale  P.  C,  413 ;  1  Id.,  368 ;  4  Blac.  Com.,  395. 

•  5th  ed.,  R.  S.,  vol.  2,  p.  898,  §  77. 
»  Laws  1861,  ch.  333,  §  i,  p.  781. 
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lights  consequent  thereon.  The  disqualifioations  consequent  upon 
a  sentence,  by  which  all  tiie  civil  rights  of  the  person  sentenced 
are  suspended  commences,  as  does  the  running  of  the  time  of 
imprisonment  from  the  moment  of  parsing  sentence.' 

A  sentence  of  imprisonm^it  in  a  State  piiscm  for  any  term  less 
than  life,  suspends  all  the  civil  rights  of  the  person  so  sentenced, 
and  forfeits  all  public  offices  and  all  private  trusts,  authority  or 
power  during  the  term  of  such  impriscMunent.^ 

And  a  person  sentenced  to  imprisonment  in  a  State  prison  for 
life,  shall  thereafter  be  deemed  civilly  dead.^ 

No  person  sentenced  upon  a  conviction  for  felony  shall  be 
competent  to  testify  in  any  cause,  matter  or  proceeding,  civil  or 
criminal,  unless  he  be  pardoned  by  the  Governor  or  by  the  Legis- 
lature,  except  in  the  cases  ^>ecially  provided  by  law;  but  no  sen. 
tence  upon  an  offsnce  other  than  a  felony,  shall  disqualify  or 
render  any  person  incompetent  to  be  sworn  or  to  testify  in  any 
««i8e,  maLJT^oceeduig.  civil  or  criminal.* 

The  Sevised  Statutes,  howevw,  have  made  an  exception  to  the 
above  rule  by  allowing  convicts  to  testify  in  cases  of  offences 
committed  on  the  persons  of  individuals,  while  unprisoned  in  a 
State  or  county  prison.^ 

Petit  larceny  has  been  held  not  to  be  a  felony  within  the  pro- 
visions of  the  statute  above  referred  to,  and  that  conseqently  a 
conviction  for  that  offence  does  not  render  the  offender  an  incom- 
petent witness,  though  it  may  be  used  by  way  of  impeaching  his 
credit.* 

A  person  convicted  of  perjury,  is  an  incompetent  witness, 
though  he  has  been  pardoned  by  the  Governor,  and  the  pardon 
purports  to  restore  him  to  all  his  civil  rights,  the  Legislature 
having  provided  that  such  convict  shall  not  be  received  as  a  wit- 
ness till  such  judgment  be  reversed;  but  such  incapacity  to  tes- 
tify, is  the  result  of  a  rule  of  evidence,  and  not  a  punishment  of 
the  off^ice.^ 

'  MiUer  o.  Finkle,  1  Park.,  374. 

•  2  R.  S.,  701,  §  29. 

•  2  R.  S.,  701,  §  aO.  For  Hist,  of  the  Doctrine  of  Oiril  Death.  Vide  6  John., 
ch.  118. 

•  2  R.  8.,  TOl,  §  33. 

•  R.  8.  6th  ed.,  vol.  3,  p.  1101,  §  179. 

•  Shaj  V.  Peo.,  4  Park.,  363;  Carpenter  «.  Nixon,  5  Hill,  200. 
^  Uoughtaling  V.  KelderhouaO)  1  Park.,  241. 
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No  conviction  of  any  person  for  any  offence  whateyer  (except 
upon  an  outlawry  for  treason),  shall  work  a  forfeiture  of  any 
goods,  chatteb,  lands,  tenements,  or  hereditaments,  or  of  any 
right  or  interest  therein;  and  all  forfeitures  to  the  people  of  this 
State,  in  the  nature  of  deodands,  or  in  cases  of  suicide,  or  where 
any  person  shall  flee  from  justice,  are  abolished.^ 

The  provisions  of  the  statute  in  relation  to  bigamy  do  not 
extend  to  any  person  by  reason  of  any  former  marriage  with  a 
husband  or  wife,  who  shall  have  been  sentenced  to  imprisonment 
for  life.'^ 

The  person  of  a  convict  sentenced  to  imprisonment  in  a  State 
prison,  is  under  the  protection  of  the  law,  and  any  injury  to  his 
person  not  authorized  by  law,  is  punishable  in  the  same  manner 
as  if  he  were  not  sentenced  or  convicted.' 

Every  person  injured  by  the  commission  of  any  felony  for 
which  the  offender  shall  be  sentenced  to  imprisonment  in  a  State 
prison,  shall  be  deemed  a  creditor  of  such  offender  within  the 
provisions  of  thet  second  article  of  the  first  title  of  the  fifth  chap- 
ter of  the  Bevised  Statutes;  and  the  amount  of  damages  sustained 
by  such  injured  person,  shall  be  ascertained  in  a  suit  to  be  brought 
for  that  purpose  by  him  against  tlie  trustees  of  the  estate  of  such 
offender,  who  shall  be  appointed  imder  the  provisions  of  the  said 
article.*^ 

§  138.  OOPIES  OF  SENTENCE,  WHEN  TO  BE  FUBNISHEI)  8HEBIFF,  ASD 

HIS  DUTT  THEBEON. 

Whenever  a  sentence  of  imprisonment  in  a  county  jail  shall  be 
pronoimced  upon  any  person  convicted  of  any  offence,  the  clerk 
of  the  court  shall,  as  soon  as  may  be,  make  out  and  deliver  to  the 
sheriff  of  the  county,  a  transcript  of  the  entry  of  such  conviction 
in  the  minutes  of  the  court,  and  of  the  a^entence  thereupon,  duly 
certified  by  such  clerk,  which  shall  be  a  sufficient  authority  to 
such  sheriff  to  execute  such  sentence,  and  he  shall  execute  the  same 
accordingly.* 

When  such  convict  shall  be  sentenced  to  imprisonment  in  a 
State  prison,  th&  clerk  of  the  court  in  which  such  sentence  shall 

»  2  R.  S.,  701,  §  33.  •  2  R.  S.,  688,  §  9,  subdiv.  6. 

•  2  R.  S.,  701,  §  31. 

•  2  R.  8.,  700,  §§  15, 16. 

•  2  R.  B.,  739,  §  13. 
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be  passed,  shall  forthwith  deliver  a  certified  copy  thereof  to  the 
sheriff  of  the  county,  who  shall,  without  delay,  either  in  person, 
or  by  a  general  and  usual  deputy,  cause  such  convict  to  be  trans- 
ported to  the  proper  prison,  and  delivered  to  the  keeper  thereof.' 

Such  sheriff  or  deputy,  whilst  conveying  a  convict  to  the  proper 
prison,  has  the  same  power  and  the  like  authority  to  require  the 
assistance  of  any  citizen  of  this  State  in  securing  such  convict, 
and  retaking  him  if  he  shall  escape,  as  if  such  sheriff  were  in 
the  county  for  which  he  was  elected  ;  and  all  persons  who  shall 
refuse  or  neglect  to  assist  such  sheriff  when  required,  shall  bo 
liable  to  the  same  penalties  as  if  such  sheriff  were  in  his  own 
county.* 

Whenever  any  convict  shall  be  delivered  to  the  warden  of  the 
State  prison,  the  officer  having  such  convict  in  his  charge,  shall 
deliver  to  such  warden  the  certified  copy  of  the  sentence  received 
by  such  officer  from  the  clerk  of  the  court  by  which  such  convict 
shall  have  been  sentenced,  and  take  from  the  warden  a  certificate 
cate  of  the  delivery  of  such  convict.® 

All  the  convicts  who  shall  be  sentenced  to  imprisonment  in  the 
same  State  prison,  or  to  the  same  house  of  refuge,  at  one  session 
of  a  criminal  court,  shall  be  transported  at  the  same  time,  imless 
said  court  shall  expressly  direct  otherwise.^ 

§  139.   ElfTEBING  JUDGMENT  IN  THE   MINUTES. 

Whenever  a  judgment  upon  any  conviction  shall  be  rendered 
in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter 
such  judgment  fully  in  his  minutes,  stating  briefly  the  offence  for 
which  such  conviction  shall  have  been  had,  and  the  court  shall 
inspect  such  entries,  and  conform  them  to  the  facts;^ 

And  it  shall  be  the  duty  of  the  district  attorney,  upon  being 
required  by  the  clerk,  to  prepare  for  him  a  statement  of  the 
offence  of  which  any  person  shall  be  convicted,  as  the  same  is 
charged  in  the  indictment,  to  be  entered  in  the  minutes  of  such 
clerk ;  but  the  court  shall  inspect  the  same,  and  conform  it  to 
the  indictment.^ 

«  2  R.  S.,  739,  §  14.  ■  Idem,  §  15. 

•  2  R,  S.,  5th  ed.,  toI.  3,  p.  1089,  §  101. 

•  Laws  1847,  ch.  497,  §  5 ;  2  R.  S.,  752,  §  20. 

•  2  R.  S.,  738,  §  5.  •  Idem,  §  6. 

C.  p.— 26. 
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Upon  a  conviction  at  the  oyer  and  terminer,  it  was  held  not 
sufficient  to  state  in  the  entiy  of  judgment  in  the  minutes,  that  the 
defendant  was  convicted  of  a  felony  or  misdemeanor,  but  the 
particular  offence  should  be  stated;  and  where  a  person  is  impris- 
oned under  such  conviction,  the  particular  kind  of  offence  of 
which  he  has  been  convicted,  should  appear  in  the  commitment, 
that  it  may  be  seen  whether  the  punishment  awarded  was  war- 
ranted by  the  offence.' 

But  upon  a  review  of  the  same  case,  the  Kings'  general  term 
held  that  it  was  sufficient  to  state  in  the  entry  of  the  judgment  in 
the  minutes,  that  the  defendant  was  convicted  of  a  misdemeanor, 
and  that  a  more  particular  description  of  the  offence  need  not  be 

stated,  neither  was  a  more  particular  description  of  the  offence 
needed  in  the  warrant  of  commitment.* 

^  140.   BEOOBDS  OF  JUDGMENT. 

Whenever  any  defendant  who  shall  have  been  acquitted  or 
convicted  upon  any  indictment,  shall  require  the  district  attorney 
to  make  up  a  record  of  the  judgment,  it  shall  be  his  duty  to  do 
so  on  being  paid  the  fees  allowed  by  law  for  such  service;  and  if 
such  district  attorney  shall  neglect,  for  ten  days  after  being  so 
required  to  make  up  such  record,  such  defendant  may  himself 
cause  the  same  to  be  made  up,  signed  and  filed.^ 

In  cases  of  nuisance  on  or  near  the  boundary  lines  of  the  coun- 
ties of  New  York,  Westchester  and  Queens,  the  record  of  convic- 
tion is  to  be  filed  in  the  coimty  in  which  the  nuisance  is  located, 
although  the  conviction  shall  be  had  in  either  of  the  other  coun- 
ties affected  injuriously  thereby.* 

The  judgment  record  need  not  state  the  constant  presence  of 
the  prisoner  during  the  trial.^ 

§  141.   OF  THE  FUNISHMENT. 

It  was  ssdd  by  an  ancient  philosopher,  that  criminals  are  pun- 
ished, not  because  they  have  offended,  for  what  is  done,  can  never 
be  undone,  but  that  for  the  future,  the  criminals  themselves,  and 

•  Peo.  o.  Cayanagh,  1  Park.,  588. 

•  Id.,  2  Park.,  650. 

•  2  R.  S.,  738,  §  4. 

•  2  R.  8.,  728,  §  52 ;  Laws  1861,  ch.  415,  §  2. 

•  Stephens  ©.  Peo.,  19  N.  Y.,  549. 
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such  as  see  their  punishment,  may  tak&  warning,  and  learn  to  shun 
the  allurements  of  yice.^ 

The  several  courts  of  justice,  organized  under  the  Constitution 
and  laws  of  this  State,  are  declared  by  statute  to  possess  the  sole 
and  exclusive  jurisdiction,  as  well  of  punishing,  as  of  trying  in 
the  manner  prescribed  by  law,  all  persons,  as  well  Indians,  as 
others,  for  offences  and  crimes  committed  within  the  boundaries 
of  this  State,  excepting  only  such  as  are  cognizable  by  the  courts 
deriving  their  jurisdiction  imder  the  laws  and  Constitution  of  the 
United  States.^ 

The  punishment  inflicted  upon  offenders  against  our  laws,  are 
death,  imprisonments  in  a  State  prison,  coimty  jail  or  peniten- 
tiary, the  payment  of  money  by^  way  of  fine,  and  disqualification 
from  holding  public  ofiices,  trusts  or  appointments. 

At  the  conunon  law,  many  offences,  now  punishable  upon  con- 
viction by  simple  imprisonment,  were  punishable  by  death;  and 
numy  cruel  and  imusual  punishments,  unknown  to  our  law,  were 
inflicted  upon  offenders.  Our  statutes,  however,  in  the  chapter 
devoted  to  crimes  and  their  punishments,  declares  that  all  punish- 
ments prescribed  by  the  conunon  law,  for  any  offence  specified  in 
that  chapter,  and  for  the  punishment  of  which  provision  is  therein 
made,  are  prohibited.^ 

The  felonies  of  which  the  term  of  punishment  is  given  in  the 
ne^t  section,  are,  with  a  few  exceptions,  included  in  the  chapter  of 
the  statutes  above  referred  to;  and  from  a  note  of  the  revisers  to 
the  section  of  the  statute  above  referred  to,  it  was  their  intention 
to  include  in  that  chapter  every  known  offence  of  a  higher  grade 
than  a  misdemeanor.^ 

§  142.  OF  TBDB  FUMISHMEMT  FOB  FELONIES. 

Prior  to  the  passage  of  the  act  of  1865,  the  term  of  punish- 
ment for  felonies  in  this  State,  by  imprisonment  in  a  State  prison, 
had  a  wide  range;  the  extent  of  such  punishment  being  for  life, 
and  the  lowest  term,  two  years.  The  statute  declaring  that, 
where  the  offence  was  declared  punishable,  upon  conviction,  by 
imprisonment  in  a  State  prison  for  a  term  not  less  than  any  speci- 

•  Plato  liy.  Hist.,  L.  1,  ch.  28. 

•  2  R.  S.,  698,  §  1. 

•  2  E.  S.,  701,  §  17. 

^  Reyisers'  Notee,  part  4,  p.  89. 
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fied  number  of  years,  and  no  limit  to  the  duration  of  such  punish- 
ment was  declared,  the  court,  authorized  to  pronounce  judgment 
upon  such  conviction,  might,  in  its  discretion,  sentence  such 
offender  to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  such  as  were  prescribed;  but  that  no 
person  should,  in  any  case,  be  sentenced  to  imprisonment  in  a 
State  prison  for  any  term  less  than  two  years.^  The  Legislature, 
in  1862,  by  the  passage  of  an  act,*  undoubtedly  intended  to 
lessen  the  shortest  duration  of  imprisonment  from  two.  years  to 
one  year,  but,  evidently  by  a  clerical  error,  amended  the  next 
succeeding  section  to  the  one  intended.^ 

The  act  of  1865,  however,  introduced  a  sweeping  reform  into 
the  duration  of  imprisonments  in  a  State  prison,  as  a  punishment 
upon  convictions  for  felonies.  The  act  is  given  entire,  as  fol- 
lows: 

/'  Section  1.  All  criminal  offences  now  punished  by  imprison- 
ment in  the  State  prison,  for  a  term  not  less  than  two  nor  more 
than  five  years,  shall  hereafter  be  punished  by  imprisonment  in 
the  State  prison  for  a  term  not  less  than  one  nor  more  than  five 
years. 

'*  Section  2.  All  criminal  offences  now  punished  by  imprison- 
ment in  the  State  prison,  for  a  term  not  less  than  five  nor  more 
than  ten  years,  shall  hereafter  be  punished  by  imprisonment  id 
the  State  prison  for  a  term  not  less  than  two  nor  more  than  ten 
years. 

**  Section  8.  All  criminal  offences  (except  murder  in  the  sec- 
ond degree,  arson  and  manslaughter  in  the  first  degree),  now  pun- 
ished by  imprisonment  in  the  State  prison  for  a  term  not  less  ten 
years,  shall  hereafter  be  punished  by  imprisonment  in  the  State 
prison  for  a  term  not  less  than  five  nor  more  than  twenty  years.'*^ 

•  2  R.  S.,  700,  §  12. 

•  Laws  1862,  ch.  417,  §  1,  p.  748. 

•  Id.,  2  R.  S.,  700,  §§  12, 13. 
«  Lavs  1865,  ch.  212,  p.  347. 
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Immediately  foUovnng  will  hefouaA  a  synopsis  of  the  punish- 
ments for  different  felonies;  the  durcUion  of  imprisonment  being 
given  as  provided  for  by  the  Revised  StattUes  and  Session  Laws 
previous  to  the  passage  of  the  act  of  1865.  The  reader  will,  there- 
fore,  bear  in  mind  the  necessity,  at  the  same  time,  of  constantly 
referring  to  the  provisions  of  the  act  cited  above,  in  determining 
the  duration  of  the  imprisonment.  A  comparison  of  the  punish* 
ments  given  below  with  the  act  of  1865  tcill  show,  at  a  glance,  the 
limits  of  the  punishment  which  can  now  be  inflicted,  bearing  in 
mind,  however,  that  the  lowest  punishmmJt  allowed  by  the  Revised 
Statutes  was  two  years,  and  that  now,  in  cases  where  the  punish- 
ment was  originally  stated  at  not  more  than  Jive  years,  the  lowest 
limit  may  therefore  now  be  one  year  by  the  frst  section  of  the  act 
of  1865,  as  well  as  in  those  cases  wJiere  it  loas  specially  desig- 
nated as  not  more  than  five  or  less  than  two  years, 

ARSON. 

First  Deorbb. — ^Imprisonment  in  State  prison  ngt  less  than  ten  years. 
Sbgond  Dborbb. — ^Ijke  imprisonment,  not  more  than  ten  nor  less  than 

seven  years. 
Third  Dborbb. — ^Like  imprisonment,  not  more  than  seven  nor  less  than 

four  years. 
Fourth  Dborbb. — ^^ke  imprisonment,  not  more  than  four  years  nor  less 

than  one  year,  or  by  imprisonment  in  a  county  jail  not  exceeding  one 

year.    (Laws  1862,  ch.  197,  p.  368.) 

ABDUCTING  FEMALE,  UNDER  TWENTY-FIVE  YEARS,  FOR  PROS- 
TITUTION. 

Imprisonment  in  a  State  prison  not  exceeding  two*  years,  or  imprisomnent 
in  county  jail  not  exceeding  one  year.    (Laws  1848,  ch.  105,  p.  118.) 
(See  "  Compellmg  women  to  marry.") 
ACCEPTING  A  BRIBE.    (See  "  Bribery.") 

ACCESSORY  BEFORE  THE  FACT.    (See  section  145,  post,  page  413  J 

ADMINISTERING  POISON.    (See  "  Poison.") 

AIDING  ESCAPE.    (See  "Escape.") 

ALTERING  RECORDS.    (See  "Forgery.") 

ASSAULTS  WITH  INTENT  TO  COMMIT  FELONIES. 

Imprisonment  in  a  State  prison  not  exceeding  five  years,  or  in  a  county 

{'ail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  five  hundred  dol- 
ars,  or  by  both  such  fine  and  imprisonment.    (2  R.  S.,  666,  §  41.) 

ABDUCTION  FOR  PROSTITUTION,  ETC.,  UNDER  FOURTEEN  YEARS. 
Imprisonment  in  a  State  prison  not  exceeding  three  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  a  &ie  not  exceeding 
ing  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.    (2 
R.  S.,  664,  5  28.) 

ARMED  AT  NIGHT  WITH  DANGEROUS  WEAPONS,  PICK-LOCKS,  ETC. 

(See  "  Second  offence.") 

ATTEMPTS  TO  COMMIT  OFFENCES.    (See  section  147,  post,  page  413.) 
ABANDONING  CHILDREN  UNDER  SIX  YEARS  OLD. 

Imprisonment  in  State  prison  not  exceeding  seven  years,  or  in  a  county 
jail  not  more  than  one  year,    (2  R.  S.,  665,  §  37.) 
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ASSAULTS  WITH   DEADLY  WEAPONS   WITH   INTENT   TO   KILL, 
ROB,  ETC. 

Imprisoment  in  State  prison  not  more  than  ten  years.  (2  R.  S.,  665,  § 38.) 
ASSISTING  PRISONERS  TO  ESCAPE. 

Persons  giTing  prisoners,  confined  on  conyiction  or  charge  for  felony,  arms 
or  disguises  to  aid  in  escape,  imprisonment  in  State  prison  not  exceed- 
ing ten  jears.    (2  R.  8.,  684,  §  16.) 
Aiding  prisoner  to  escape,  imprisoned  for  felony,  or  charge  of  felony,  pun- 
ished by  imprisonment  in  State  prison  not  exceeding  ten  years.    (Id., 

§17.) 
When  the  aid  or  assistance  is  rendered  by  another  prisoner  in  the  same 

Elace  of  confinement,  his  punishment  is  not  to  exceed  that  prescribed 
J  law  for  his  own  offence.    (Id.,  §  19.) 
Aidmg  prisoner  to  escape  firom  officer,  imprisonment  in  county  jaQ  not 
exceeding  one  year,  or  fine  not  exceeding  two  hundred  and  fifty  dollars, 
or  by  both  such  fine  and  imprisonment.    (Id.,  20.) 

ASSAULT  WITH  DANGEROUS  WEAPONS. 

Imprisonment  in  State  prison  not  more  than  five  years,  or  by  imprison- 
ment in  county  prison  not  exceeding  one  yeari    (2  R.  S.,  6o9,  §  2f.) 

BIGAMY. 

Imprisonment  in  the  State  prison  not  exceeding  five  years.  (2  R.  S., 
687,  §  8. 

Single  persons  marrying  wife  or  husband  of  another,  imprisonment  in  a 
State  prison  not  more  than  five  years,  or  in  a  county  Jul  not  more  than 
one  year,  or  fine  not  more  than  five  hundred  dollars,  or  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court.    (2  R  S.,  688,  §  11.) 

BRIBERY. 

Bribing  officers,  imprisonment  in  a  State  prison  not  exceeding  ten  years, 
or  fibe  not  exceeding  five  thousand  doUm,  or  both,  in  the  cuscretion  of 
the  court.    (2  R.  S.,  682,  §  9.) 

Officer  accepting  bribes  is  punishable  by  imprisonment  in  State  prison  not 
exceeding  ten  years,  or  by  fine  not  exceeding  five  thousand  dollars,  or 
both,  in  the  discretion  of  the  court,  and  disqualified  firom  holding  office. 
(Id.,  §  10.)  . 

Juror  accepting  bribes,  imprisonment  in  State  prison  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exoeed- 
mg  one  thousand  dollars,  or  by  bou  such  fine  and  imprisonment. 
(Id.,  §  11. 
'  ♦  Persons  assisting  principal  offenders  in  bribery  are  punished  to  the  same 
extent  as  principal  offenders,  except  disqualification  and  forfeiture  of 
office.    (Id.,  §  13.) 

Corrupting  jurors,  &c.,  imprisonment  in  a  State  prison  not  exceeding  five 
years,  or  in  a  county  jail  not  more  than  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.    (Id ., 
§  12.) 
BURGLARY. 

FiBST  Dbobbb. — ^Imprisonment  in  a  State  prison  for  a  term  not  lett  than 
ten  years. 

Sbcokd  Dbgrbb. — ^like  imprisonment,  not  more  than  ten  nor  less  than 
five  years. 

Thibd  Dbgrbb. — ^Like  imprisonment,  not  exceeding  fiye  years.  (2  R.  S., 
669,  §  21.) 

BUYING  STOLEN  PROPERTY. 

Imprisonment  in  a  State  prison  for  a  term  not  exceeding  fire  years,  or  in 
the  county  jail  not  exceeding  six  months,  or  by  a  £ie  not  exceeding 
two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprisonment. 
(2  R.  S.,  680,  §  73.) 
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COMPOUNDING  FELONIES. 

Where  felony,  punishable  by  death  or  State  prison  for  life,  punishment  is 
imprisonment  in  a  State  prison  not  exceeding  five  years,  or  in  a  county 

Wjail  not  exceeding  one  year, 
here  the  offence  is  punishable  by  imprisoment  in  a  State  prison  for  less 
than  life,  the  punishment  for  compounding  such  offence  is  imprisonment 
in  a  State  prison  not  exceeding  three  years,  or  in  a  county  jail  not 
exceeding  six  months.    (2  R.  S.,  689,  §§  17, 18.) 

CARNAL  KNOWLEDGE  OF  WOMAN  WITHOUT  HER  CONSENT  BY 
DRUGS,  ETC. 

Imprisonment  in  State  prison  not  exceeding  five  years.    (2.  R.  S.,  663, 
$23.) 

COMPELLING  WOMAN  TO  MARRY,  ETC. 

Imprisonment  in  State  prison  not  less  than  ten  years.    (2  R.  S.,  663, 

f24.) 
Taking  woman  for  such  purpose,  imprisonment  in  State  prison  not  less 

t)ian  ten  years.    (Idem.) 

CONSPIRACY.    (See  "  Disguised  Persons.") 

CRIME  AGAINST  NATURE. 

Imprisonment  in  a  State  prison  not  more  than  ten  years.  (2  R.  S.,  689, 
§20.) 

CAUSING  INJURY  OR  DEATH  FROM  EXPLOSIONS  OP  SALTPETRE  OR 
GUNPOWDER. 

Imprisonment  in  State  prison  not  exceeding  two  years.    (2  R.  S.,  666,  § 

& ;  Laws  1846,  ch.  291,  ^  16. 
If  violation  of  act  cause  death,  then  punished  as  for  manslaughter  in  third 
degree. 

CHALLENGING  TO  FIGHT  A  DUEL.    (See  "  Dueling.") 
CONNIVING  AT  ESCAPE  OF  PRISONERS.    (See  "  Escapes.") 
CORRUPTING  JURORS.    (See  "  Bribery.") 

COUNTERFEITING  COIN,  AC,  AND  SELLING  AND  UTTERING  COUN- 
TERFEIT NOTES.    (See  "Forgery.") 

CONCEALED  WEAPONS,  SLUNG  SHOTS,  AIR  GUNS,  ETC. 

Imprisonment  in  State  prison,  penitentiary  or  county  jail  not  more  than 
one  year,  or  by  a  fine  not  exceeding  five  himdred  dollars,  or  by  both 
such  fine  and  imprisonment.    (Laws  1866,  ch.  716,  p.  296.) 

CAUSING  DEATH  BY  WRONGFUL  ACT  OF  ENGINEERS,  CONDUC- 
TORS, ETC. 

Imprisonment  in  State  prison  not  exceeding  fiye  years,  or  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  two  hundred  and  fifty 
dolLu^,  or  by  both  such  fine  and  imprisonment.  (Laws  1849,  ch.  256, 
§  2,  p.  389.) 

COUNTERFEITING  BRANDS,  AC,  IN  RELATION  TO  SALT  WORKS. 
Imprisonment  in  State  prison  not  less  than  three  nor  more  than  six 
years.    (Laws  1859,  ch.  346,  p.  807,  §  93. 

DECOYING  CHILDREN. 

,    Imprisonment  in  State  prison  not  exceeding  ten  years,  or  by  imprison- 
ment in  county  iail  not  exceeding  one  year,  or  by  fine  not  exceeding 
fiye  hundred  dollars,  or  by  both  such  fine  and  imprisonment.    (2  R.  S., 
'   665,  §36.) 

DESTROYING  RECORDS  BY  PUBLIC  OFFICERS. 

Imprisonment  in  State  prison  not  exceeding  fiye  years.  (2  R.  S.,  680, 
§72.) 

DUELLING  AND  CHALLENGES  TO  FIGHT. 

Fighting  a  duel,  imprisonment  in  a  State  prison  not  exceeding  ten  years 
and  £squalification  from  office.    (2  R.  S.,  686,  §§  1-4.) 
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DUELING  AXD  CHALLENGES  TO  FIGHT.— (Continued.) 

Sending  challenges,  &c.,  imprisonment  in  a  State  prison  not  exceeding 

seven  years.    (Id.,  §  2.) 
Inhabitants  leaving  the  State  for  the  purpose  of  eluding  the  provisions  of 
the  act.  against  dueling,  the  like  punishment. as  if  ofifence  had  been  com- 
mitted in  the  State.    (Id.,  §  5.) 

DISGUISED  PERSONS  COMmTTING  CONSPIRACY,  RIOT,  OR  OTHER 
MISDEMEANOR. 

Imprisonment  in  county  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment, or  by  imprisonment  in  the  State  prison  for  two  years,  in  the 
discretion  of  the  court.    (2  R.  S.,  689,  §  23 ;  Laws  1845,  ch.  3,  §  7.) 

ENLISTMENT,  DRUGGING  TO  PRODUCE. 

Imprisonment  in  a  State  prison  not  exceeding  five  years,  nor  less  than  two 
years.    (Laws  1804,  ch.  391,  §  2,  p.  890.) 

ENLISTED  PERSONS,  DEFRAUDING. 
Like  punishment.    (Id.,  §  !•) 

EMBEZZLEMENT. 

Punishment  in  the  manner  prescribed  by  law  for  feloniously  stealing  the 
articles  embezzled,  or  the  value  of  the  money,  payable  and  due  upon 
any  right  in  action  embezzled.    (See  "  Larceny."    2  R.  S.,  678,  §  61.) 

EMBEZZLEMENT  BY  CARRIERS. 

Punished  in  the  manner  prescribed  by  law  for  feloniously  stealing  property 
of  the  value  of  the  advance  so  converted,  or  applied  or  secreted.  (Laws 
1855,  ch.  729,  p.  1450.) 

ESCAPE  FROM  STATE  PRISON. 

Punished  by  imprisonment  in  such  prison  for  a  term  not  to  exceed  five 

years,  to  commence  from  and  after  his  original  term  of  imprisonment.    (2 

R.  S.,  685,  §  24.) 
Prisoner  escaping  from  county  jail  by  breaking  the  same,  punished  by 
.    imprisonment  in  a  State  prison,  not  exceeding  two  years,  or  in  a  county 

jail  not  exceeding  one  year,  to  commence  from  the  expiration  of  his 

former  sentence.    (2  R.  S.,  685,  §  25.) 
Convict  in  State  prison,  attempting  to  escape  by  force,  and  violence  to 

any  person,  punished  by  imprisonment  in  State  prison,  not  to  exceed 

five  years.    (Id.,  §  26.) 
Prisoner  in  county  jail,  forcibly  breaking  prison  with  intent  to  escape,  or 

attempting  so  to  do,  punishment  in  a  county  jail  not  exceeding  one 

year.    (Id.,  §  27.) 

FORGERY. 

FiBST  Degree. — ^Iin|>risonment  in  a  State  prison  not  less  than  ten  years. 
Second  Degree. — Like  imprisonment,  not  more  than  ten  nor  less  than 

five  years. 
Third  Degree. — Like  imprisonment,  not  exceeding  five  years. 
Fourth  Deg^reb. — Like  imprisonment,  not  exceeding  two  years,  or  by 

imprisonment  in  county  jail  not  exceeding  one  year.    (2  R.  S.,  675, 

§42.) 
Forgery  of  railroad  tickets,  punishable  as  forgery  in  the  third  degree. 

(2  R.  S.,  680,  §  78.) 
Having  such  forged  tickets  in  one's  possession,  etc.,  punishable  as  in  the 

fourth  degree.    (Id.,  §  79.) 

FALSELY  PERSONATING  OTHERS. 

Imprisonment  in  a  State  prison  for  a  term  not  exceeding  ten  years.  (2 
R.  S.,  676,  §  50.) 

FALSELY  PERSONATING  AND  RECEIVING  MONEY. 

Punishment  in  the  same  manner,  and  to  some  extent,  as  for  larceny  of  the 
money  or  property  so  received.    (See  **  Larceny."    2  R.  S.,  676,  §  52.) 
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FALSE  TOKENS  AND  PRETENCEg. 

Imprisonment  in  a  State  prison  not  exceeding  three  years,  or  imprison- 
ment in  a  county  jail,  not  exceeding  one  year,  or  by  fine  not  exceeding 
three  times  the  value  of  the  property,  mon^  or  thing  so  obtained,  or 
by  both  such  fine  and  imprisoment.    (2  R.  S.,  677,  §  55.) 

If  the  fidse  token  be  promissory  note,  or  other  negotiable  evidence  of  debt, 
purporting  to  have  been  issued  by  or  under  the  authority  of  any  bank- 
mg  company  or  moneyed  corporation  not  in  existence,  the  punishment 
is  imprisonment  in  a  State  prison  not  exceeding  seven  years.  (2  R.  S., 
677,  §  56.) 

FALSE  ENTRIES  AND  FALSE  CERTIFICATES.    (See  "  Forgery .") 

FRAUDULENT  ISSUE  OF  STOCKS  AND  BONDS  OF  CORPORATIONS. 
Issue,  etc.,  of  fradulent  bonds,  imprisonment  in  State  prison  not  less  thaji 

three  nor  more  than  seven  years,  and  fine  not  exceeding  three  thousand 

dollars. 
Issue,  etc.,  of  fraudulent  certificates  of  stock,  etc.,  like  punishment. 

(Laws  1855,  ch.  155,  p.  236.) 

GAMBLERS  (as  defined  by  act  of  1851,  amended  by  Laws  of  1855). 

Not  less  than  ten  days'  hard  labor  in  the  penitentiary,  or  not  more  than 
tw^  years'  hard  labor  in  the  State  prison,  and  to  be  fined  in  any  sum  not 
more  than  one  thousand  dollars ;  the  money  to  be  divided  among  the 
school  districts  in  the  county.  (Laws  1851,  ch.  504,  §  2 ;  amend^  by 
Laws  of  1855,  ch.  214.) 

INVEIGLING  PERSONS  TO  GAMING  HOUSES. 
Same  punishment.    (Id.,  §  7.) 

INCEST. 

Imprisonment  in  a  State  prison  not  exceeding  ten  years.    (2  R.  S.,*  688, 
§  12.) 
INJURY  TO  RAILROADS.    (See  "Malicious  Injury,"  etc.) 

KIDNAPPING. 

Imprisonment  in  a  State  prison  not  exceeding  ten  years.    (2  R.  S.,  664, 

§30.) 
Accessories  after  the  fiict  to  kidnapping,  punished  by  imprisonment  in 

State  prison  not  exceeding  six  years,  or  by  fine  not  exceeding  five 

hundr^  dollars,  or  by  both  such  fine  and  imprisonment.    (2  R.  S., 

665,  §  33.) 
Selling  blacks  kidnapped,  imprisonment  in  State. prison  not  exceeding 

ten  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  fine  not 

exceeding  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

(Id.,  §34.)      . 

LARCENY,  GRAND. 

Imprisonment  in  a  State  prison  not  exceeding  five  years.    (2  R.  S.,  679, 

§  65 ;  Uws  1862,  ch.  417,  §  1.) 
If  in  a  dwelling  house,  ship  or  vessel,  three  years  in  addition.    (2  R.  S.. 

679,  §66.}  .      V  > 
Kin  the  night  time,  from  the  person  of  another,  imprisonment  in  a  State 

prise  n  not  exceeding  ten  years.    (Id.,  §  67 ;  Laws  1862,  ch.  417.) 
Stealing  records,  imprisonment  in  a  State  prison  not  exceeding  five  years, 
or  in  the.county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment.    (2  R.  S., 

680,  §  71.) 

Stealing  railroad  tickets,  punishable  as  grand  or  petit  larceny,  according 
to  the  price  charged  for  them.    (2  R.  S.,  680,  §%  75,  76.) 

Larceny  from  the  person,  though  less  than  twenty-five  dollars  in  amount, 
is  punished  the  same  as  grand  larceny,  and  attempts,  under  similar  cir- 
cumstances, same  as  grand  larceny.    (Laws  1862,  ch.>  374,  p.  627.) 
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MANSLAUGHTER. 

FiBST  Dkgru. — ^Imprisonment  in  a  State  prison  not  less  than  seyea 
years. 

Skcokd  Dsoebb. — ^Like  imprisonment,  not  less  than  four  nor  more  than 
seven  years. 

Third  Dkgbbb. — like  imprisonment,  not  more  than  four  nor  less  than 
two  years. 

FouKTH  DsoBBB. — ^like  imprisonment,  for  two  years,  or  by  imprison- 
ment in  a  coonty  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  sudi  fine  and  imprisonment.  (2  R.  S ., 
663,  §  20.) 

MURDER. 

FiBST  Dbgbbb. — ^Death. 

Sbooitd  Dbgbbb. — ^Imprisonment  in  a  State  prison  for  a  term  of  not  less 
than  ten  years.    (Laws  1862,  ch.  197,  p.  368.) 
MAYHEM. 

Imprisonment  in  State  prison  for  such  term  as  the  court  shall  prescribe, 
not  less  than  seven  years.    (2  R.  S.,  664,  §  29.) 

MALICIOUS  INJURY  TO  RAILROADS. 

Imprisonment  in  a  State  prison  not  exceeding  five  years,  or  in  a  connty 
jail  not  less  than  six  months.    (2  R.  S.,  689,  §  21. 

MOCK  AUCTIONS,  FRAUD  AND  DECEITFUL  PRACTICES. 

State  prison  not  more  than  three  years,  or  in  the  county  iail  not  exceeding 
one  year,  or  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment.    (1  R.  S.,  535,  §  59 ;  Laws  1853,  ch.  138,  §  2.) 

MASQUERADES  IN  NEW  YORK  CITY  AND  BROOKLYN. 

Fine  not  less  than  two  thousand  five  hundred  dollars,  or  by  imprisonment 
in  State  prison  not  less  than  six,  and  not  more  than  twenty-four  months, 
or  both.    (Laws  1829,  ch.  270,  amended  by  Laws  1858,  ch.  359,  p.  627.) 

PERJURY. 

Is  pimishable  by  imprisonment  in  State  prison,  as  follows : 

If  committed  on  the  trial  of  an  indictment  for  capital  offence,  or  other 

felony,  not  less  than  ten  years. 
On  any  other  judicial  trial  or  inquiry,  not  exceeding  ten  years.    (2  R.  S., 

681, 5  2.) 

POISON,  EXPOSING  TO  CATTLE. 

Imprisonment  in  a  State  prison  not  exceeding  three  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  fine  not  exceeding  two  hundred  and  fifty 
dollars,  or  both  such  wa»  and  imprisonment.    (2  R.  S.,  689,  §  16.) 

PRODUCING  PRETENDED  HEIR. 

Imprisonment  in  a  State  prison  not  exceeding  ten  years.  (2  R.  S.,  676, 
§54.) 

POISON,  ADMINISTERING  TO  HUMAN  BEINGS. 

Imprisonment  in  a  State  prison  not  less  than  ten  years.  (2  R.  S.,  666, 
5  39.) 

POISONING  FOOD,  SPRINGS,  ETC. 

Imprisonment  in  a  State  prison  not  exceeding  ten  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment.    (2  R.  S.,  666,  §  40.) 

PASSENGER  TICKETS  ON  VESSELS. 

Violations  of  provisions  of  first  three  sections  of  act  punished  by  impris- 
onment in  a  State  prison  for  a  term  not  more  than  two  years,  or  l^ 
imprisonment  in  a  county  jail  not  less  than  six  months.  (Laws  1860, 
ch.  103,  §  4.) 

SELLING  TICKETS  NOT  PROPERLY  FILLED  OUT,  ETC. 

Imprisonment  in  a  State  prison  not  exceeding  two  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars.    (Id.,  §  11.) 
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SELLING  TICKETS  NOT  PROPERLY  PILLED  OUT,  ETC.— (Continued.) 
Violation  of  fifth  section  is  punished  hj  imprisonment  in  State  prison  not 
exceeding  five  years.    (Id.,  §  5.) 

ROBBERY. 

First  Dsobsb. — ^Imprisonment  in  a  State  prison  for  a  term  not  less  than 

ten  years. 
Second  DsaRBB.— -Like  imprisonment,  not  exceeding  ten  years.    (2  R. 
S.,  678,  §69.) 

Deceiving  embezzled  property. 

To  the  same  extent  as  a  servant  for  embezzlement.    (2  R.  S.,  678,  §  63. 
See  ''  Embezzlement  and  Larceny.") 
RAPE. 

Imprisonment  in  State  prison  not  less  than  ten  years.  (2  R.  S.,  663, 
§22.) 

RECEIVING  STOLEN  GOODS. 

Imprisonment  in  State  prison  not  exceeding  fire  years,  or  in  county  jail 
not  exceeding  six  months,  or  by  fine  of  two  hundred  and  fifty  dollars, 
or  both  such  fine  and  imprisonment.    (R.  S.,  680,  §  73.) 

REGISTRY  LAW,  VIOLATIONS  OP. 

Imprisonment  in  State  prison  not  less  than  one  year.  All  false  swearing 
before  boards  of  registry,  punished  as  peijury.  (Laws  1859,  ch.  380, 
p.  895,  §  14.) 

SEDUCTION  UNDER  PROMISE  OF  MARRIAGE. 

Imprisonment  in  a  State  prison  not  exceeding  five  years,  or  by  imprison- 
ment in  county  jail  not  exceeding  one  year.    (2  R.  S.,  664,  §  26.) 

SUBORNATION  OF  PERJURY. 

Is  punished  the  same  as  prescribed  upon  a  oonyiction  for  the  perjury 

which  shall  have  been  so  procured.    (2  R.  S.,  681,  §  4.) 
Attempt  to  induce  peijury  is  punished  by  imprisonment  in  a  State  prison 
not  exceeding  five  years.    (2  R.  S.,  682,  §  8.) 

SUBSTITUTING  CHILD,  ETC. 

Imprisonment  in  a  State  prison  not  exceeding  seren  years.    (2  R.  S.,  677, 
§54.) 
SECOND  OFFENCES.    (See  sections  148, 149,  post,  pages  414,  415.) 
SELLING  COUNTERFEIT  NOTES.    (See  "Forgery.") 

SEVERING  FROM  THE  SOIL,  PRODUCE,  ETC.,  UPWARDS  OP  TWENTY- 
FIVE  DOLLARS  IN  VALUE. 

Punishment  same  as  grand  Larceny.    (2  R.  S.,  680,  §  70.) 

SODOMY.    (See  "  Crime  Against  Nature.'*) 

STEALING  RAILROAD  TICKETS.    (See  "  Larceny.") 

TREASON  AGAINST  THE  PEOPLE  OF  THIS  STATE. 
Punishment,  death.    (Laws  1862,  ch.  197,  p.  368. 

TAKING  FEMALES  UNDER  FOURTEEN  YEARS  FOR  PROSTITUTION, 
ETC. 

Imprisonment  in  a  State  prison  not  exceeding  three  years,  or  by  impris- 
onment in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.  (2  R. 
S.,  664,  §  28.) 

THREATENING  LETTERS. 

Imprisonment  in  a  State  prison  not  exceeding  fire  years.    (2  R.  S.,  678, 
§60.) 
UTTERING  COUNTERFEITS.    (See  "Forgery.") 

VIOLATING  GRAVE,  ETC. 

Imprisonment  in  State  prison  not  exceeding  fire  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exoeedine  five  hundred  doUajv, 
or  by  both  such  fine  and  imprisonment.    (2  R.  S.,  688,  §  13.) 
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VIOLATING  GRAVE,  ETC.— (Continued.) 

Purchasing  dead  human  hodies,  etc.,  Uke  punishment.    (Id.,  §  14.) 
Opening  graves  to  remove  bodies  or  steal  coffins,  etc.,  imprisonment  in  a 
State  prison  not  exceeding  two  years,  or  in  a  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  two  hundred  and  fifty  dollars,  or 
by  both  such  fine  and  imprisonment.    (2  R.  S.,  689,  §  15.) 

VOTING. 

Inhabitants  of  other  States  voting  in  this  State  at  elections,  imprisonment 
in  State  prison  not  exceeding  one  year.  (Laws  1839,  ch.  389,  §  14, 4>. 
365.)  • 

^  143.  PUNISHMENT  FOB  MISDEMEi^OBS. 

It  is  prescribed  that  every  person  who  shall  be  convicted  of 
any  misdemeanor,  the  punishment  of  which  is  not  prescribed  by 
some  statute,  shall  be  imprisoned  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  hun- 
dred and  fifty  dollars,  or  by  both  such  fine  and  imprisonment.^ 

It  is  further  provided  by  statute  that  the  couil;  before  whom 
any  person  shall  be  convicted  of  an  offence  punishable  by 
imprisonment  in  a  county  jail,  may  sentence  such  person  to  be 
imprisoned  in  a  solitary  cell  in  such  jail,  if  any  such  be  erected, 
but  such  imprisonment  shall  in  no  case  exceed  thirty  days  in  the 
whole.' 

There  is  also  another  provision  of  the  statute  that  upon  con- 
viction for  any  offence  punishable  by  imprisonment  in  a  jail  or 
prison,  in  relation  to  which  no  fine  is  prescribed,  the  court  may 
impose  a  fine  on  the  offender  not  exceeding  two  hundred  dollars.^ 

The  misdemeanors  made  such  by  statute  are  so  numerous  and 
varied  that  in  the  cases  where  the  punishment  is  prescribed  by 
statute  for  the  specific  offence,  the  duration  and  manner  of  punish- 
ment will  best  be  ascertained  by  consulting  the  statute  creating 
the  offence  and  providing  for  the  punishment 
.  A  sentence  to  pay  a  fine  for  a  misdemeanor  is  valid  though  it 
is  not  added  that  the  defendant  stand  committed  until  the  fine  is 
paid.  The  prosecutor  may  complain  of  such  omission,  but  the 
defendant  cannot.^ 

^  144.   STTRETT  OF  THE  FEAOE   MAT  BE  REQUIRED  OF  OONVIGT  IN 

ADDrnON  TO  PUNISHMENT. 

Every  court  of  criminal  jurisdiction,  before  which  any  person 
.shall  be  convicted  of  any  criminal  offence  not  punishable  by 

"  2  R.  S.,  697,  §  55..  •  2  R.  S.,  «97,  §  66. 

^^  2  R.  S.,  700,  §  14.  ,  *  Kane  v.  Peo.,  8  Wend.,  203. 
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• 

death  or  imprisonment  in  a  State  prison^  shall  have  power,  in 
addition  to  suci)  senfence  as  may  be  prescribed  or  authorized  by 
law,  to  require  such  person  to  give  security  to  keep  the  peace  or 
to.be  of  good  behavior,  or  both,  for  any  term  not  exceeding  two 
years,  or  to  stand  conunitted  until  such  security  is  given.  But 
the  above  provision  does  not  extend  to  convictions  for  writing  or 
publishing  any  libel,  nor  shall  any  such  security  be  required  by 
any  court  upon  any  complaint,  prosecution  or  conviction  for  any 
such  writing  or  publishing.  No  recognizance,  given  under  the 
last  section,  shall  be  deemed  to  be  broken  unless  the  principal 
therein  be  convicted  of  some  offence  amounting,  in  judgment  of 
law,  to  a  breach  of  such  recognizance;  and  the  same  proceedings, 
for  the  collection  of  such  recognizance  when  forfeited,  shall  be 
had  as  are  prescribed  by  the  Revised  Statutes  in  relation  to  recog- 
nizances to  keep  the  peace.^ 

§  145.   FtJNISHHENT  OF  ACCESSORIES  BEFORE  THE  FACT  AND  PRINCI- 
PALS IN  THE  SECOND  DEGREE. 

Every  person  who  shall  be  a  principal  in  the  second  degree 
in  the  commission  of  any  felony,  or  shall  ,be  an  accessory  to  a 
murder  before  the  fact,  and  every  person  who  shall  be  an  acces- 
sory to  any  felony  before  the  fact,  shall,  upon  conviction,  be 
punished  in  the  same  manner  as  is  prescribed  in  the  statutes  with 
respect  to  principals  in  the  first  degree.' 

^  146.  PUNISHMENT  OF  ACCESSORIES  AFTER  THE  FACT. 

They  are  punished  by  impriflomnent  in  a  State  prison  not  exceed- 
ing  five  years,  or  in  a  county  jail  not  exoeeding  one  year,  or  by 
fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment.^ 

^  147.  PUNISHMENT  FOR  ATTEMPTS  TO  COMMIT  OFFENCES. 

Every  person  who  shall  attempt  to  commit  an  offence  prohib- 
ited by  law,  and  in  such  attempt  shall  do  any  act  towards  the 
commission  of  such  offence,  but  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted  in  executing  the 
same,  upon  conviction  thereof,  shall,  in  cases  where  no  provision 

»  2  R.  S.,  738,  §§  1,  2,  3. 

•  2  R.  S.,  699,  ^  6. 

•  2  R.  S.,  699,  §  7. 
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is  made  by  law  for  the  pmiishinent  of  sach  offence,  be  punished 
as  follows : 

1.  K  the  offence  attempted  to  be  committed  be  soch  as  is  pun- 
ishable bj  the  death  of  the  offender,  the  person  convicted  of  such 
attempt  shall  be  punished  by  imprisonment  in  a  State  prison  not 
exceeding  ten  years. 

2.  K  the  offence  so  attempted  be  punishable  by  imprisonment 
in  a  State  prison  for  four  years  or  more,  or  by  imprisonment  in 
a  county  jail,  the  person  convicted  of  such  attempt  shall  be  pun- 
ished by  imprisonment  in  a  State  prison  or  in  a  county  jaU,  as  the 
case  may  be,  for  a  term  not  exceeding  one-half  the  longest  term 
of  imprisonment  prescribed  for  a  conviction  for  the  offence  so 
attempted. 

3.  If  the  offence  so  attempted  be  punishable  by  imprisonment 
in  a  State  prison  for  a  term  less  than  four  years,  the  person  con- 

^  victed  of  such  attempt  shall  be  sentenced  to  imprisonment  in  a 
county  jail  for  not  more  than  one  year. 

4.  If  the  offence  so  attempted  be  punishable  by  a  fine,  the 
offender  convicted  of  such  attempt  shall  be  liable  to  a  fine  not 
exceeding  one-half  of  the  largest  amount  which  nmy  be  imposed 
upon  a  conviction  of  the  offence  so  attempted. 

5.  If  the  offence  so  attempted  be  punishable  by  imprisonment 
and  by  a  fine,  the  offender  convicted  of  such  attempt  may  be 
punished  by  both  imprisonment  and  fine,  not  exceeding  one-half 
of  the  longest  time  of  imprisonment,  and  one-half  of  the  greatest 
fine  which  nmy  be  imposed  upon  a  conviction  for  the  offence  so 
conunitted.^ 

Attempts  at  pocket-picking  are  punished  as  attempts  at  grand 
larceny.* 

§  148.  FUNISHHBNT  OF  FEB80NS  COMMEETINO  SECOND  OFFENCE  AFTEB 

PREVIOUS  CONVICrnON  FOB  A  FBIiONY. 

If  any  person,  convicted  of  any  offence  punishable  by  imprison- 
ment in  a  State  prison,  shall  be  discharged,  either  upon  being 
pardoned  or  upon  the  expiration  of  his  sentence,  and  shall  sub- 
sequently be  convicted  of  any  offence  committed  after  such  par- 
don or  offence,  he  shall  be  punished  as  follows  : 

1.  Jf  the  offence  of  which  such  person  shall  be  subsequently 

'  2  R.  S.,  698,  §  3.    Vide  4  HiU,  134;  1  Park.,  459. 
•  Laws  1862,  ch.  374,  §  2,  p.  627. 
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convicted  be  such  that,  upon  a  first  conviction,  an  offender  would 
be  punishable  by  imprisonment  in  a  State  prison  for  any  term 
exceeding  five  years,  then  such  person  shall  be  punished  by 
imprisonment  in  a  State  prison  for  a  term  not.  less  than  ten 
years.  * 

2.  If  such  subsequent  offence  be  such  that,  upon  a  first  con- 
viction, the  offender  would  be  punishable  by  imprisonment  in  a 
State  prison  for  five  years  or  any  less  term,  then  the  person  con- 
victed of  such  subsequent  offence,  shall  be  punished  by  imprison- 
ment in  a  State  prison  for  a  term  not  exceeding  ten  years. 

3.  If  such  subsequent  conviction  be  for  petit  larceny,  or  for 
any  attempt  to  commit  an  offence  which,  if  committed,  would  be 
punishable  by  imprisonment  in  a  State  prison,  then  the  person, 
convicted  of  such  offence,  shall  be  punished  by  imprisonment  in  a 
State  prison  for  a  term  not  exceeding  five  years> 

Any  woman  who  shall  be  convicted  a  second  time  of  concealing 
the  death  of  a  child,  which,  if  bom  alive,  would  be  a  bastard, 
shall  be  imprisoned  in  a  State  prison  for  a  term  of  not  less  than 
two  nor  tnore  than  five  years.' 

Persons  found  armed  at  night  with  dangerous  weapons,  with 
felonious  intent  to  break  and  enter  any  dwelling  house,  building, 
room  in  a  building,  cabin,  state-room,  railway  car,  or  other  covered 
inclosure  where  personal  property  shall  be,  with  intent  to  com- 
mit larceny,  or  other  felony,  or  who  are  found  at  night  with 
picklocks,  nippers,  &c.,  in  their  possession,  with  the  intent  afore- 
said, or  in  any  dwelling  house,  building  or  place  where  personal 
property  shall  be,  with  intent  to  commit  larceny  or  felony 
therein,  may  be  punished  by  imprisonment  in  a  State  prison  not 
to  exceed  five  years  for  a  second  offence  therefor.' 

§  149.  FUNISEOfENT  OF  FEBSONS  OOMMmiNO  SEOONB  OFFENCE  AFEEB 
PBEVIOU8  OONVIOnON  FOB  FETTT  LABGENT,  OB  FOB  GEBTAIN 

aubmfts  to  oohmtt  offenoes. 

Every  person  having  been  convicted  of  petit  larceny,  or  of  an 
attempt  to  commit  an  offence  which,  if  perpetrated,  would  be 
punishable  by  imprisonment  in  a  State  prison;  and,  having  been 
pardoned  or  otherwise  discharged,  who  shall  be  subsequently 

«  2  R.  S.,  699,  §  8. 

•  2  R.  S.,  694,  §  23. . 

*  Laws  1862,  ch.  374,  p.  627. 
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convicted  of  any  offence,  conunitted  after  such  pardon  or  discharge, 
shall  be  punished  as  follows: 

1.  K  such  subsequent  offence  be  such  that,  upon  a  first  convic- 
tion the  offender  would  be  punishable  in  a  State  prison  for  life, 
at  the  discretion  of  the  court,  then  such  person  shall  be  sentenced 
to  imprisonment  in  such  prison  during  life. 

2.  If  such  subsequent  offence  be  such  that,  upon  a  first  convic- 
tion, the  offender  would  be  punishable  by  imprisonment  in  a  State 
prison  for  any  term  less  than  life,  then  such  person  shall  be  sen- 
tenced to  imprisonment,  in  such  prison,  for  the  longest  term  pre- 
scribed upon  conviction  for  such  first  offence. 

3.  K  such  subsequent  conviction  be  for  petit  larceny,  or  for 
any  attempt  to  commit  an  offence  which,  if  perpetrated,  would  be 
punishable  by  imprisonment  in  a  State  prison,  then  such  person 
shall  be  sentenced  to  imprisonment  in  such  prison  for  a  term  not 
exceeding  five  years.^ 

The  statute  declaring  a  second  offence  of  petit  larceny  to  be 
punishable  in  the  State  prison,  is  not  applicable  to  a  case  in  which 
the  first  conviction  took  place  in  another  State.^ 

Under  the  act  of  1862,  persons  who  are  convicted  for  being 
found  armed  .at  night  with  dangerous  weapons,  picklocks,  and 
other  instruments  of  burglary,  with  felonious  intent,  as  mentioned 
in  the  act,  after  a  previous  conviction  for  felony,  petit  larceny,  or 
such  offence  as  is  described  in  the  act,  are  to  be  deemed  guilty  of 
a  felony,  and  tp  be  punished  by  imprisonment  in  a  State  prison 
not  to  exceed  five  years.^ 

The  second  offence,  by  a  woman,  of  endeavoring  secretly  to 
conceal  the  death  of  any  issue  of  her  body  which,  if  bom  aUve, 
would  by  law  be  a  bastard,  whether  it  was  bom  dead  or  alive, 
or  whether  it  was  murdered  or  not,  is  a  felony,  and  punishable 
by  imprisonment  in  a  State  prison  not  more  than  five  years.^ 

§  150.  FDNISHMENT  OF  FEBSONS  OOKVIGtED  IN  THIS  STATE  ATTSR 
BREVIOXJS  OONVIOnONS  IN  OIHEB  STATES  OB  FOBEION  OOUN- 
TBIES. 

Every  person  who  shall  have  been  convicted  in  any  of  the 
United  States,  or  in  any  district  or  territory  thereof,  or  in  any 

'  2  R.  S.,  700,  §  9.    Vide  Laws  1862,  ch.  374,  ante.  ' 

•  Peo.  «.  CaMar,  1  Park.,  645.    Vide  3  Id.,  330. 

*  Laws  1862,  ch.  374,  §  1,  p.  627.         *  2  R.  S.,  694,  §  23. 
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foreign  country,  of  an  offence  which,  if  committed  in  this  State, 
would  be  punishable  by  the  laws  of  this  State  by  imprisonment 
in  a  State  prison  shall,  upon  conviction  for  any  subsequent  offence 
committed  in  this  State,  be  subject  to  the  punishment  prescribed 
by  the  Bevised  Statutes,  upon  subsequent  convictions  in  the  same 
manner,  and  to  the  same  extent,  as  if  such  first  conviction  had 
taken  place  in  a  court  in  this  State.^ 

^  151.  PERSONS  CONFINED  FOB  FINES,  WHEN  DI8GHAB0ED  IF  UNABLE 

TO  PAY  FINE. 

Whenever  any  person  shall  be  confined  in  any  county  prison  for 
the  non-payment  of  any  fine  not  exceeding  two  hundred  and  fifty 
dollars,  imposed  for  any  criminal  offence,  and  against  whom  no 
other  cause  of  detention  shall  exist,  on  satisfactory  proof  made  to 
the  county  court  of  the  county  in  which  such  person  may  be  con- 
fined, that  he  is  unable,  and  has  been  ever  since  his  conviction, 
imable  to  pay  such  fine,  the  court  may,  in  its  discretion,  order  his 
discharge." 

• 

§  152.   ENFOBGEMENT  OF  FINES  AGAINST  COBFOBATIONS. 

Whenever  a  fine  shall  be  imposed  upon  any  corporation,  the 
same  may  be  collected  by  distringas  agamst  their  personal  estate 
and  chattels  real.^ 

*  2  R.  S.,  700,  §  10. 

■  2  R.  S.,  part  lY,  ch,  3«  tit.  I,  art.  2«  §  28. 

•  2  R.  S.,  747,  §  44. 

C.  p.— 27. 
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SECTION  V. 
or  BinnBQ0uffT  miscxllakbous  PRoonDues. 


Section      CLIIL— Or  m  Sksconov  ow  not  dxaxh 

CUV.— fiXPBBVS  OV  CUMIWW. 

CLY.— AnucATioji  ros  pajuios. 

CLVI.-OV  MAKiBa  AHv  rruwQ  nAXKMonM  ot  oovncrmm. 
CLVQw— DunacT  attoeicst  to  vuwrm  •sATniBn  ov  comwnom. 
CLTIIL—DuTT  OV  nm  cuox  tkkmmoh. 

CLDL— Additioiial  ratkicsbt  ni  BKLAnoir  to  uimcimviis  to  b  xaib  bt  clssje 

OVCUUEf. 

CI<X.~8tat«mmt  to  is  iudb  bt  nnauFr  n  bxlatios  to  costictiosiil 

CLXI. — PMTmJf  ATTORlVSr  TO  TILS  MIXVTBS  OV  KTIBXVCS. 

CXUL— Oums  ot  ooHTiavAacB. 
^  153.  OP  THE  EXECCnON  OF  THE  DEATH  8ENTEM0E. 

The  proceedings  upon  a  warrant  for  execution  are  provided 
for  by  the  Bevised  Statutes,  and  are  as  follows: 

Whenever  any  convict  shall  be  sentenced  to  the  punishment 
of  death,  the  court,  or  a  major  part  thereof,  of  whom  the  presiding 
judge  shall  always  be  one,  shall  make  out,  sign  and  deliver  to  the 
sheriff  of  the  county  a  warrant,  stating  such  conviction  and  sen- 
tence, and  appointing  the  day  on  which  'such  sentence  shall  be 
executed;  such  day  shall  not  be  less  than  four  weeks  and  not  more 
than  eight  weeks  from  the  time  of  the  sentence.  The  presiding 
judge  of  the  court,  at  which  such  conviction  shall  have  taken  place, 
shall  immediately  thereupon  transmit  to  the  Governor  of  tKe  State, 
by  mail,  a  statement  of  such  conviction  and  sentence^  with  the 
notes  of  the  testimony  taken  by  such  judge  on  the  trial.  The 
Governor  is  authprized  to  require  the  opinion  of  the  judges  of 
the  Court  of  Appeals,  justices  of  the  Supreme  Court,  and  of  the 
Attomey-Genend,  or  of  any  of  them,  upon  any  statement  so  fur- 
nished.^ 

The  punishment  of  death  is,  in  all  cases,  to  be  inflicted  by  hang- 
ing the  convict  by  the  neck  until  he  be  dead.'  And  the  punish- 
ment is  to  be  inflicted  within  the  walls  of  the  prison  of  the  county 
in  which  such  conviction  shall  have  taken  place,  or  within  a  yard 
or  inclosure  adjoining  said  prison.^ 

It  is  also  made  the  duty  of  the  sheriff,  or  under  sherifl^  of  the 
county  to  be  present  at  the  execution,  and  to  invite  the  presence,  by 
at  least  three  days'  previous  notice,  of  the  judges,  district  attorney, 

*  2  R.  S.,  658,  §§  11, 12,  13,  14 ;  Laws  1847,  ch.  328. 
■  2  R.  S.,  669,  §  25. 

•  Id.,  §  26 ;  Laws  1835,  ch.  258. 
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clerk,  and  surrogate  of  the  county,  together  with  two  physicians, 
and  twelve  reputable  citizens,  to  be  selected  by  said  sheriff,  or 
under  sheriff,  and  the  said  sheriff,  or  under  sheriff,  at  the  request 
oif  the  criminal,  shall  permit  such  minister  or  ministers  of  the 
gospel,  not  exceeding  two,  as  said  criminal  shall  name,  and  any 
of  the  Immediate  relatives  of  said  criminal  to  attend  and  be 
present  at  such  execution,  and  also  such  officers  of  the  jprison, 
deputies,  and  constables  as  said  sheriff  or  under  sheriff  shall 
deem  expedient  to  have  present;  but  no  other  persons  than 
those  above  mentioned  shall  be  permitted  to  be  present  at  such 
execution,  nor  shaU  any  person  under  age  be  permitted  to  wit- 
ness the  same".^ 

The  sheriff,  or  tmder  sheriff*,  and  judges  attending  such  execu- 
tion, are  to  prepare  and  sign  officially  a  certificate  setting  forth 
the  time  and  place  thereof,  and  that  such  criminal  was  then -and 
there  executed,  in  conformity  to  the  sentence  of  the  court  and 
the  provisions  of  the  statute,  and  shall  procure  to  said  certificate 
the  signatures  of  the  other  public  officers  and  persons,  not  rela- 
tives of  the  criminal,'  who  witnessed  such  execution;  and  the 
sheriff,  or  under  sheriff,  is  to  cause  the  said  certificate  to  be  filed 
in  the  office  of  the  clerk  of  the  county,  and  a  copy  thereof  to  be 
published  in  the  State  paper,  and  in  one  newsp£q)er,  if  any  printed, 
in*  said  county.^ 

The  execution  of  the  sentence  may  be  stayed  by  reason  of 
insanity  or  pregnancy  of  the  convict  f  and  whenever  for  any 
reason  any  convict,  sentenced  to  the  punishment  of  death,  shall 
not  have  been  executed  pursuant  to  such  sentence,  and  the  same 
shall  stand  in  full  force,  the  Supreme  Court,  on  the  application 
of  the  Attorney  General  or  of  the  district  attorney  of  the  county 
where  the  conviction  was  had,  shall  issue  a  writ  of  habeas  corpus 
to  bring  such  convict  before  such  court,  or,  if  he  be  at  large,  a 
warrant  for  his  apprehension  may  be  issued  by  the  said  court  or 
any  justice  thereof;^  and,  upon  such  convkt  being  brought 
before  the  court,  they  shall  proceed  to  inquire  into  the  facts  and 
circmnstances,  and,  if  no  legal  reasons  exist  against  the  execution 
of  such  sentence,  it  becomes  their  duty  to  sign  a  warrant  to  the 

>  2  R.  S.,  659,  §  27;  Laws  1835,  ch.  258. 

•  Id.,  §  28. 

•  Ante. 

•  2  R.  S.,  659,  §  23. 
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sheriff  of  the  proper  county,  commanding  him  to  do  execution  of 
8uch  sentence  at  such  time  as  shall  be  appointed  therein,  which 
shall  be  obeyed  by  such  sheriff  accordingly.^ 

Where  the  execution  of  the  sentence  of  a  convict  is  respited 
by  the  Grovemor,  for  the  purpose  of  having  the  conviction 
reviewed  by  an  appellate  court,  it  is  the  duty  of  the  sheriff  to 
execute  the  sentence  of  the  court  on  the  day  to  which  the  execu- 
tion is  respited,  unless  the  judgment  be  reversed,  or  annulled,  or 
a  further  respite  be  granted,  and  it  is  not  necessary,  in  such  case, 
that  the  convict  be  previously  brought  into  court  by  habeas 
corpus.^ 

In  certain  cases,  whei'e  there  is  not  a  jail  in  the  county,  or  the 
jail  erected  shall  become  unfit  or  unsafe  for  the  confinement  of 
prisoners,  or  be  destroyed  by  fire  or  otherwise,  the  county  judge 
of  such  county  has  power  to  designate  the  jail  of  some  contigu- 
ous county  for  the  confinement  of  prisoners  ;  and  the  sentence  of 
death,  in  such  case,  may  be  inflicted  at  such  other  jail  the  same 
as  if  it  were  located  in  the  county  where  the  conviction  were 
had.3 

§  154.   REPRIEVE   OF  OONVICrS. 

By  the  Constitution  the  Governor  has  power  to  grant  reprieves, 
commutations  and  pardons,  after  conviction,  for  all  offences 
except  treason  and  impeachment,  upon  such  conditions,  and  with 
such  restrictions  and  limitations  as  he  may  think  proper,  subject 
to  such  regulation  as  may  be  prescribed  by  law  relative  to  the 
manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  has  power  to  suspend  the  execution  of  the  sentence  until  the 
next  session  of  the  Legislature,  when  they  may  either  pardon, 
commute  the  sentence,  direct  the  execution  of  the  sentence,  or 
grant  a  "further  reprieve.* 

The  statute  further  provides,  that  no  judge,  court  or  officer 
other  than  the  Governer  shall  have  any  authority  to  reprieve  or 
suspend  the  execution  of  any  convict  sentenced  to  the  punish- 
ment  of  death,  except  sherife,  in  cases  of  insanity  and  pregnancy, 
as  before  mentioned;^  but  this  section  of  the  statute  does  not 

'  2  R.  S.,  659,  §  24. 

•  Peo.  «.  Enoch,  13  Wend.,  159. 

•  2  R.  S.,  659,  §  29;  Iawr  1846,  ch.  118.  modified  by  Laws  1847,  ch.  280, 
§  29.    For  the  history  of  Capital  Punishment,  vide  Done  o.  Peo.,  5  Park.,  364. 

•  Const.  N.  Y.,  art.  4,  §  5.  »  Ante;  2  R.  S.,  658,  §  15. 
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preclude  a  justice  of  the  Supreme  Court  from  allowing  a  writ  of 
eiTor,  and  making  an  order  staying  proceedings  after  conviction 
in  a  capital  case.^ 

§  155.   APPLICATION  FOR  PABDON. 

The  Executive  of  this  State  has  prescribed  the  following  regu- 
lations to  be  observed  in  making  an  application  for  a  pardon: 

*'  Before  any  application  for  a  pardon  is  presented  to  the  Gov. 
ernor,  written  notice  thereof  must  be  served  upon  the  district 
attorney  of  the  county  in  which  the  conviction  was  had;  and  proof 
of  the  service  of  such  notice  presented  to  the  Governor. 

*'  Notice'  of  the  application  must  be  published  for  four  weeks 
in  the  State  paper,  and  also  in  the  county  paper,  printed  in  or 
nearest  to  the  town  in.  which  the  conviction  was  had,  unless  (in 
the  opinion  of  the  Governor)  justice  requires  that  the  publication 
be  dispensed  with. 

"  If  the  conviction  was  had  before  a  justice  of  special  sessions, 
or  a  justice  of  the  peace,  notice  of  the  application  must  be  served 
upon  him;  and  proof  of  such  service  presented  with  the  applica- 
tion. 

'*  The  minutes  of  the  testimony  taken  at  the  trial,  or  a  concise 
statement  of  the  case  as  proved,  to  be  furnished  by  the  ludfce, 
aterict  ttomey,  or  ju,aL  who  tried  tbo  pri»ne/«e  r4«Sd 
before  the  application  is  acted  upon.  Also,  a  certificate  of  the 
warden  or  keeper  of  the  prison,  of  the  conduct  of  the  prisoner 
during  his  or  her  confinement  in  prison."' 

Whenever  an  application  shall  be  made  to  the  Grovemor  for  a 
pardon,  he  may  also  require  the.  district  attorney  of  the  county  in 
which  the  conviction  of  the  person  for  whom  the  pardon  is  asked 
was  had,  and  it  is  thereupon  the  duty  of  such  district  attorney  to 
furnish  the  Governor,  immediately  on  such  requisition  being 
made,  with  a  concise  statement  of  the  case  as  proved  on  the  trial, 
together  with  any  other  facts  or  circumstances  which  might  have 
a  bearing  on  the  question  of  granting  or  refusing  a  pardon.^ 

A  printed  letter  or  circular,  in  accordance  with  the  above  pro- 
vision, is  usually  sent  by  the  Executive  to  the  district  attorney  of 

*  Carnal  «.  Peo.,  1  Park,  262. 

■  Uws  1849,  ch.  310;  2  R.  S.,  745,  §§  26,  27. 

>  2  R.  S.,  745,  §  25 ;  Uws  }849,  ch.  310.  • 
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the  county  where  the  conyiction  was  had;  aixd  in  most  instances 
a  similar  letter  is  sent  to  the  judge  who  presided  at  the  trial. 

By  statute,  the  district  attorney  is  also  required  to  file  his 
minutes  of  evidence  taken  on  criminal  trials,  in  the  office  of  the 
clerk  of  the  county;  and  it  is  also  made  the  duty  of  the  county 
clerks  of  the  several  counties  in  this  State,  to  transmit  to  the 
Governor,  on  his  application,  such  minutes  of  testimony.^ 

The  power  conferred  upon  the  Executive  by  the  Constitution 
to  grant  pardons,  includes  the  pcfwer  of  granting  a  conditional 
pardon.  Such  condition  may  be  banishment  from  the  United 
States;  and  on  a  breach  of  the  condition,  the  pardon  becomes 
void,  and  the  criminal  may  be  remanded  to  his  original  sentence. 
The  power  to  remand  him  may  be  exercised  by  the  court  in  which 
he  was  convicted,  or  by  any  court  of  superior  'criminal  jurisdio- 
tion.3 

^  156.   OF  MAKING  AND  FIUNG  STATEMENTS  OF  CONVICTION. 

Upon  the  adjournment  of  criminal  courts  of  record,  it  becomes 
the  duty  of  the  district  attorney  to  make  and  file  with  the  clerk 
o^  the  court  a  statement  of  the  convictions  had  during  the  ses- 
sion of  the  court,  and  the  clerk  is  then  to  transmit  the  same  to 
the  office  of  the  Secretary  of  State.  The  provisions  of  the  act 
regulating  the  same  are  given  in  the  next  succeeding  sections.  In 
a  pamphlet  transmitting  the  act  to  public  officers  and  containing 
instructions  for  th^  same,  the  Secretary  of  State  says: 

"  The  object  of  the  original  law  was  to  furnish  evidence  which 
would  be  sufficient,  on  an  indictment  for  a  second  offence,  to  prove 
the  facts  of  a  prior  conviction.  Those  facts,  therefore,  must 
appear  in  the  minutes  and  in  the  transcript,  or  the  transcript 
itself  will  be  of  no  sort  of  use.  A  general  statement  that  the 
defendant  was  convicted  of  *  grand  larceny,'  or  of  *  larceny,'  or  of 
*■  arson  in  the  second  degree,'  or  any  other  ^similar  and  general 
description  of  the  offence,  will  not  prove  the  facta  necessary  to 
be  established  on  the  trial  of  an  indictment  for  a  second  or  sub- 
sequent ofience.  Such  an  indictment  must  aver  that  the  defend- 
ant, at  a  particular  court,  held  at  a  particular  time  and  place, 
before  persons  to  be  named,  was  convicted  of  a  specific  offence, 
which  must  be  stated  with  as  much  precision  and  certainty,  as  to 

»  Law's  1860,  ch.  135,  p.  216. 

•  Peo.  «.  Potter,  1  Park.,  47.    Vide  2  R.  S.,  745,  §  28. 
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time,  place,  manner,  person  on  whom  committed,  and  all  the  legal 
ingredients  to  constitute  crime,  as  in  the  first  indictment.  Of 
course  these  averments  must  be  sustained  by  proof;  and  the 
transcript  furnished  by  the  clerk  of  the  minutes  of  convictioh  is 
the  proof  which  the  original  law  intended  should  be  adduced. 
And  this  was  done  to  promote  public  justice,  to  save  trouble  to 
the  district  attorneys,  and  to  avoid  the  enoimous  expense  of  pro- 
curing exemplifications  of  records  of  conviction.  By  the  act 
annexed,  the  Legislature  has  more  distinctly  and  directly  declared 
this  object,  and  what  the  statement  must  contain  to  accom- 
plish it." 

^  157.    IHSTRICT  ATTORNET  TO  FURNISH  STATEMENT  OF  CONVICTION. 

Within  ten  days  after  the  adjournment  of  any  criminal  court 
of  record  in  this  State,  the  district  attorney  of  the  county  in 
which  said  court  shall  have  been  held,  shall  fiimish  to  the  clerk 
of  said  court  such  a  description  of  the  ofience  committed  by 
every  person  convicted  of  crime,  abridged  from  the  indictment, 
as  would  be  sufficient  to  maintain  the  averments  relating  to  such 
offence,  necessary  to  be  made  in  an  indictment  for  a  second 
offence.  Every  district  attorney  who  shall  neglect  or  refuse  to 
prepare  and  deliver  to  the  said  clerk  such  statement  within  the 
time  above  specified,  shall  forfeit  the  sum  of  fifty  dollars  for 
each  ease  of  neglect  or  refiisal,  to  the  use  of  the  people  of  this  ' 
State;  said  penalty  to  be  recovered  in  a  civil  suit  by  the  attor- 
ney general.* 

§  158.   DUTY  OF  THE  CLERK  THEREON. 

Within  twenty  days  after  the  adjournment  of  any  criminal 
court  of  record,  the  clerk  thereof  shall  transmit  to  the  office  of 
Secretary  of  St^te  such  statement,  thus  furnished  by  the  district 
attorney,  of  all  convictions  had  at  said  court;  and  in  case  of  his 
refusal  or  neglect  to  transmit  the  same  as  aforesaid,  the  said 
clerk  shall  be  liable  to  the  like  penalty  as  prescribed  in  the 
foregoing  section.* 

§  159.  ADDITIONAL  STATEMENT  IN  RXXiATION  TO  INDICTICBNTB  TO  BE 

HADE  BY  CLERK  OF  COUTT. 

Within  twenty  days  after  the  adjournment  of  any  criminal 
court  of  record,  the  clerk  thereof  shall  also  transmit  to  the  office 

*  Laws  1867,  ch.  604,  §  1,  toI.  2,  p.  1680.        •  Id.,  §  2. 
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of  the  Secretary  of  State  a  duly  certified  statement  of  the  num- 
ber of  indictments  tried  at  such  court,  specifying  the  number  for 
each  separate  offence;  the  number  on  which  convictions  were 
had;  the  number  on  which  defendants  were  acquitted;  the  num- 
ber of  indictments  against  persons  who  were  convicted  on  con- 
fession; and  also  the  number  of  indictments  against  persons  who 
were  discharged  without  trial.^ 

§  160.  STATEMENT  TO  BE  MADE  BY  SHEBIFF  IN  RELATION  TO  CON- 

VICmONS. 

■ 

Within  twenty  days  after  the  adjournment  of  any  criminal 
court  of  record,  the  sheriff  of  the  county  in  which  such  court 
shall  be  held  shall  report  to  the  Secrerary  of  State  the  name, 
occupation,  age,  sex,  and.  native  country  of  every  person  con- 
victed at  such  court,  of  any  offence,  the  degree  of  instruction 
which  each  person  so  convicted  has  received,  and  all  such  other 
items  of  information  in  relation  to  such  convicts  and  their 
offences  as  the  Secretary  of  State  shall  require;  which  reports 
shall  be  made  in  such  form  as  the  said  Secretary  shall  prescribe. 
And  to  enable  such  sheriff  to  make  the  said  returns,  they  shall 
bo  authorized,  by  themselves  and  their  deputies,  to  make  all 
necessary  inquiries  of  the  persons  convicted,  before  or  after  trial, 
and  of  the  keepers  of  prisons  where  such  convicts  may  be  con- 
fined, and  of  all  other  persons.  For  their  services  in  the  pre- 
mises, as  well  as  for  collecting  statistics  relating  to  convictions  in 
courts  of  special  sessions,  such  sheriffs  shall  be  allowed  a  reason- 
able compensation  by  the  board  of  supervisors  of  their  respective 
counties  as  a  county  charge.' 

The  information  above  required  to  be  transmitted  is  usually 
obtained  by  the  court  from  the  convict  at  the  time  of  his 
sentence.® 

The  act  in  relation  to  statements  of  convictions  further 
declares  that  any  sheriff,  clerk  or  magistrate,  who  shall  neglect 
or  refuse  to  conform  to  the  provisions  above  mentioned,  shall 
forfeit  the  sum  of  twenty-five  dollars  for  each  case  of  neglect  or 
refusal  to  the  use  of  the  people  of  this  State.* 

>  Laws  1867,  ch.  604,  §  3,  voL  2,  p.  1630. 

•  H.,  4. 

•  Ante. 

•  Id.,  §  8. 
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§  161.   BISTBIOr  ATFOBNEY  TO  FILE  MINUTES  OF  EVIDENCB. 

It  is  made  the  duty  of  the  district  attorney,  within  thirty  days 
after  the  close  of  any  term  of  the  court  at  which  criminals  are 
tried,  to  file  in  the  county  clerk's  office  full  and  correct  minutes, 
or  a  copy  thereof  of  the  evidence  taken  on  the  trial  of  such  crim- 
inals as  are  convicted  at  said  term;  and  the  county  clerk  is 
required  to  transmit  the  same  to  the  Governor,  upon  his  applica- 
tion.* 

§  162.  OBDERS  OF  CONTINUjINGE. 

The  several  courts  of  oyer  and  terminer  and  jail  delivery,  may 
by  order  entered  in  their  minutes,  send  all  indictments  found  at 
any  such  court  for  offences,  triable  at  the  court  of  sessions  of  the 
same  county,  to  such  court  of  sessions,  to  be  proceeded  on  and 
tried  therein.'  And  courts  of  sessions  are  required  to  send  all 
indictments  for  offences  not  triable  therein,  to  the  next  court  of 
oyer  and  terminer  and  jail  delivery,  to  be  held  in  their  respective 
counties,  there  to  be  determined  according  to  law.*  Courts  of 
sessions  also  have  power,  by  an  order  to  be  entered  in  their  min- 
utes, to  send  all  indictments  for  offences  triable  before  them^ 
against  prisoners  in  jail  and  others,  which  shall  not  have  been 
heard  or  determined,  to  the  next  court  of  oyer  and  teiminer  and 
jail  delivery,  to  be  held  in  their  respective  counties,  to  be  there 
determined  according  to  law.* 

It  is  usual  from  day  to  day,  during  the  sitting  either  of  the 
courts  of  oyer  and  terminer  or  of  sessions,  as  such  court  may  be 
advised,  to  postpone  the  trial  of  any  indictment  pending  and  unde- 
termined in  such  court,  either  to  the  next  term  of  the  same  court, 
or  from  the  court  wliich  may  be  in  session,  to  the  next  court  of 
sessions  or  oyer  and  terminer,  as  the  case  may  happen  to  be, 
bearing  the  fact,  however,  in  mind  that  no  indictment  should  be 
sent  to  the  next  court  of  sessions,  to  be  held  in  the  county  which 
it  is  not  triable  therein;  and  in  ascertaining  whether  such  indict- 
ment be  triable  or  not  in  the  sessions,  reference  must  be  had,  of 
course,  to  the  longest  time  of  punishment  which  can  be  imposed 
upon  a  conviction  for  such  offence.  Upon  the  last  day  of  the 
court  of  oyer  and  terminer,  it  is  customary  to  enter  a  general 

'  Law%  1860,  ch.  135/p.  21C. 

•  2  R.  S.,  205,  §  16. 

•  2  R.  S.,  209,  §  6. 

•  2  R.  S.,  209,  §  7. 


426  (miMINAL  PBAOTIOIL 

order,  respiting  and  continuing  to  the  next  court  of  sessions 
to  be  held  in  the  county,  all  indictments  pending  and  undeter- 
mined  in  such  court  of  oyer  and  terminer,  and  triable  in  the  court 
of  sessions,  and  not  otherwise  continued  or  disposed  of  at  the 
same  term  of  court,  imd  in  like  manner  respiting  and  continuing 
to  the  next  court  of  oyer  and  terminer,  all  pending  indictments 
not  triable  in  the  court  of  sessions,  aud  not  otherwise  continued 
or  disposed  of  at  the  same  term.  And  in  the  courts  of  sessions 
a  similar  order  is  also  generally  entered  upon  the  last  day  of  its 
term,  respiting  and  continuing  to  the  next  court  of  sessions  all 
indictments  triable  in  the  court  of  sessions,  and  not  previously 
continued  or  disposed  of,  and  respiting  and  continuing  to  the 
next  court  of  oyer  and  terminer  all  indictments  not  triable  in  the 
court  of  sessions,  and  not  previously  respited  or  continued  at  the 
same  term. 

It  has  also  sometimes  been  the  practice  to  enter  at  tlj^e  close  of 
the  court,  a  general  order  contiauing  all  recognizances  given  for 
the  appearance  of  prisoners  or  witnesses,  and  not  otherwise  dis- 
posed of,  to  the  next  term  of  the  same  court,  although  it  has  been 
questioned  whether  such  order  is  binding,  and  whether  the  recog- 
nizances should  not  have  been  estreated  instead  of  continued  by 
such  order. 

In  addition  to  the  general  order  of  continuance  for  indictments, 
of  which  a  precedent  will  be  found  in  the  appendix,  the  clerk  of 
the  court  generally  enters  a  special  order  upon  each  indictment, 
continuing  it  to  the  proper  court.  It  is  well  enough  to  see  that 
the  general  order,  however,  is  entered,  in  case  of  omission  by  the 
clerk  to  continue  any  particular  indictment  to  its  appropriate 
court. 
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CHAPTER  XIII. 

OF  WRITS  OF  BRROR  AND  CERTIORARI,  AND  OF  MOTIONS  FOR  NEW  TRIALS. 

In  many  cases  where  a  conviction  of  the  defendant  has  been 
had,  his  counsel  may  be  of  the  opinion  that  the  proceedings  had 
upon  the  trial  were,  in  some  respects,  erroneous, .  and  that  the 
conviction  is  illegal,  and  may  seek  to  have  the  proceedings 
reviewed  by  a  superior  tribunal. 

In  cases  of  summary  convictions,  as  previously  stated,  the 
method  of  obtaining  a  review  of  the  proceedings  is  by  a  common 
law  writ  of  certiorari.* 

In  cases  of  convictions  had  before  a  court  of  special  sessions, 
or  police  court,  as  has  been  previously  stated,  the  method  of 
review  is  by  the  statutory  certiorari  in  the  court  of  sessions  of 
the  county  where  the  conviction  is  had.^ 

In  case  a  conviction  of  the  defendant  is  had  upon  the  trial  of 
an  indictment  in  a  court  of  record,  and  it  is  sought  to  review 
the  proceedings  of  the  trial  for  error  in  a  superior  tribui^, 
recourse  is  had  to  the  writs  of  error  and  certiorari  provided  for 
that  purpose  by  the  Bevised  Statutes. 

In  these  cases  a  review  is  had  in  the  Supreme  Court  by  writ  of 
certiorari  if  before  judgment  is  pronounced,  and  by  writ  of  error 
if  judgment  has  been  had,  all  appeals  of  felony  having  been 
abolished.  Besides  the  reviews  above  mentione^d,  in  the  court  of 
sessions,  a  motion  may  be  made  for  a  new  trial  upon  the  merits, 
or  for  irregularity,  or  on  the  ground  of  newly  discovered  evidence 
in  all  oases  tried  before  them. 

The  subject  of  such  motions,  and  of  the  review  of  trials  had 
upon  indictments  in  courts  of  record,  will  be  treated  of  in  this 
chapter: 

The  rules  hereinafter  laid  down,  in  regard  to  the  grounds  of 
exception,  contents  of  bills  of  exceptions,  and  the  questions 
reviewable  upon  writs  of  error  and  certiorari  must,  however,  be 
understood  as  subject  to  exception  from  the  general  rule  in  those 


*  Page  148,  ante. 

*  Vide  page  225,  ante. 

*  2  R.  S.,  748,  §  50. 
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cases;  falling  within  the  scope  of  the  act  of  1855/  of  which  men- 
tion will  be  made  hereafter.^ 


SECTION  L 

OF  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS.      . 
Section       f .— Or  nnc  dkfbndaiit's  rioht  to  makx  izckptions  osr  thk  trial  or  mx  iksict- 

MXRT. 

n.^EzcxPTioiis,  WHSir  takxh. 
ni.— Oxouifiw  or  KZCxpnoR. 
IV. — Bill  op  sxcxptions. 

V.^TiMx  nr  which  to  xakx  bill  or  xxcxptioxs. 

VI.— Or  8XTTLIRO  THX  BILL  OX  XXCKPTIONB. 
VII.— Rx-CXTTLXMXNT  OF  THX  BILL. 

§  1.   defendant's  bight  to  make  EXCEPTIONS  ON  THE  TBIAL  OF  AN 

INDICTMENT. 

On  the  trial  of  any  indictment  exceptions  to  any  decision  of  the 
court  may  be  made  by  the  defendant,  in  the  same  cases  and  man- 
ner provided  by  law  in  civil  cases,  and  a  bill  thereof  shall  be 
settled,  signed  and  sealed,  and  shall  be  filed  with  the  court,  and 
returned  upon  a  writ  of  error  las  now  authorized  in  personal 
agions,  or  upon  a  certiorari  as  hereinafter  provided,  and  the 
sSie  proceedings  may  be  had  to  compel  the  signing  and  sealing 
of  such  bill  and  the  return  thereof.^ 

To  enable  a  party  to  avail  himself  of  any  irregularities  in  the 
court  below  it  sZld  be  presented,  in  tJie  first  tostance.  in  that 
court,  either  by  plea  in  abatement  or  bill  of  exceptions,  so  as  to 
introduce  it  upon  the  record,  and  thus  subject  it  to  review.^ 

§  2.   EXCEPTIONS,  WHEN  TAKJBSN. 

When  an  exception  is  taken  it  may  be  reduced  to  writing  at 
the  time,  or  entered  in  the  judge's  minutes  and  afterwards  set- 
tled as  provided  in  the  rules  of  court.* 

The  law  is  explicit  upon  the  point  that  the  exceptions  in  which 
the  questions  of  law  are  sought  to  be  raised  should  be  taken  at 

>  Laws  1855,  ch.  337,  §  3,  p.  613 ;  Peo.  v.  McCann,  2  Smitb,  (16  N.  T.,)  58; 
Laws  1858,  ch.  330. 

•  Vide  post. 

•  2  R.  S.,  736,  §  23;  Saflford  c.  Peo.,  1  Park  ,  474. 

•  Hayen  c.  Peo.,  3  Park.,  175. 

•  Code,  §  264. 
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the  time  of  trial.    Decisions  made  by  the  judge  during  the  trial, 
which  are  deemed  erroneous,  must  be  excepted  to  at  the  trial.^ 

A  point  not  raised  at  the  trial  cannot  be  taken  on  a  motion  for 
a  new  trial.* 

An  exception  to  a  charge  of  a  judge,  after  a  jury  have  with- 
drawn, will  not  be  received.' 

Where  the  bill  of  exceptions  showed  that  on  the  trial  of  the 
cause  a  verdict  was  directed  for  the  plainti£Ss,  with  leave  for  the 
defendant  to  move  that  a  non-suit  be  entered,  and  to  the  plaintifb 
to  except  in  the  same  manner  as*  if  the  non-suit  was  granted  at 
the  trial,  and  the  court,  after  argument  at  bar  upon  the  ques- 
tions raised  on  the  trial  set  aside  the  verdict,  ahd  directed  a  non- 
suit to  be  entered,  to  which  decision  the  plaintifb  excepted; 
held,  that  inasmuch  as  the  exception  waa  not  raised  at  the  trial, 
it  must  be  disregarded.^ 

Refusal  to  charge  as  requested  is  not  available  on  bill  of  excep- 
tions, where  such  refusal  was  not  excepted  to  on  the  trial,  not- 
withstanding there  was  an  exception  to  the  charge  as  given.^ 

Under  the  old  practice,  if  the  judge  at  the  trial  of  the  cause, 
whether  at  bar  or  at  nm  priusj  either,  in  his  charge  to  the  jury 
or  in  deciding  any  interlocutory  question,  mistake  the  law,  the 
counsel  on  either  side  might  tender  an  exception  to  his  opinion, 
and  require  him  to  seal  a  bill  of  exceptions.^ 

6bjections  to  the  mamier  in  which  a  jury  we)*e  summoned  or 
empanneled  cannot  be  made  for  the  first  time  after  verdict.^ 

Where  on  the  trial  there  is  an  opportunity  to  object,  but  the 
party  remains  silent,  all  reasonable  intendments  will  be  made  in  a 
court  of  review  to  uphold  the  judgment.® 

And  where  improper  evidence  is  received,  and  the  question  of 
its  admissibility  on  objection  is  reserved,  and  it  is  taken  subject 
to  the  objection,  and  after  the  evidence  is  closed  the  jury  are 

*  Honto.  Bloomer,  13  N.  T.  R.,  341;  Johnson  o.  Whillock,  3  Kern.,  344; 
Code,  §  264. 

*  Ford  V.  Monroe,  20  Wend.,  210. 

*  life  and  Fire  Ins.  Co.  v,  Mech.  Ins.  Co.,  7  Wend.,  31. 

*  Onondaga  Co.  Mnt.  Ins.  Co.  v,  Minard,  2  Com.,  98 ;  McCracken  o.  Chal- 
weU,  4  Seld.,  133. 

*  Nichols  V.  Dosenbury,  2  Com.,  283. 

*  3  Bl.  Com.,  372. 

^  Dryharsh  v.  Enos,  1  Seld.,  531. 

*  Jencks  v.  Smith,  1  Com.,  90. 
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instructed  to  disregard  it,  no  specific  pbjection  to  that  course 
being  raised  at  the  time,  such  ruling  cannot  afterwards  be  com- 
plained oU 

§  3.   GROUNDS  OF  EXCOBFTION. 

An  exception  is  aveilabk  for  the  purpose  of  correotii^  an 
error  in  the  admission  or  rejection  of  evidence,  in  granting  or 
refusing  a  non-suit,  in  charging  or  refusing  to  charge  the  jury  on 
a  specific  proposition,  or  in  deciding  any  question  on  the  trial 
afkctmg  the  merits,  but  all  that  relates  to  the  manner  of  con* 
ducting  the  trial,  to  the  forms  of  the  questions  asked,  if  not 
objectionable  in  substance,  and  to  the  range  allowed  to  counsel  in 
their  {u*guments^  is  matt^  of  discretion  as  to  which  a  remedy 
for  a  supposed  error  cimnot  be  had  by  exception.^ 

Under  the  old  practice  a  bill  of  exceptions  did  not  draw  the 
whole  matter  into  examination,  but  only  the  points  upon  which 
it  is  taken,  and  the  party  excepting  must  lay  his  finger  upon 
these  points  which  might  arise,  either  in  admitting  or  denjring 
evidence,  or  matter  of  law  arising  from  a  fact  not  denied,  m  which 
either  party  was  overruled  by  the  oourt.' 

Among  the  reported  decisions,  the  following  may  be  cited  as 
illustrating  the  general  gromids  of  an  exception;  although  most 
of  them  are  to  be  found  in  the  reports  of  civil  cases,  yet  the  gen- 
eral principles  involved  are  the  same  as  those  occurring  in  (d*imi- 
nal  practice;  but  where  an  exception  is  tf^en  so  indistinctly  that 
the  court  cannot  readily  perceive  the  exact  point  of  the  objection, 
the  appellate  6ourt  will  disregard  tt^    . 

The  exceptions  are  Imdted  to  those  taken  on  the  trial  of  the 
main  issue,  and  are  not  available  as  to  dedsrons  made  on  the  trial 
of  preliminary  or  collateral  questions,  such  as  decisions  ma^  on 
a  motion  to  quash  the  indictment  <m  the  grounds,of  irregularily 
in  orgaxuzing  the  grand  jury,  or  on  an  issue  joined  on  a  challenge 
to  the  array  of  jurors.* 

Where  a  judge  omits  to  notice  material  testimony  in  his  charge 
to  the  jury,  this  is  not  error,  imless  the  party  call  his  attention  to 
it,  and  request  him  to  give  it  in  charge.* 

*  McKnight  v.  Dunlop,  1  Seld.,  637.  *- 
'  Peo  V.  Finnigan,  1  Park.,  147. 

*  Jackson  o.  Cadwell,  1  Cow.,  622. 

*  Carnal  v.  Peo.,  1  Park.,  272. 

*  Wynehamer  v.  Peo.,  2  Park.,  377. 

*  Ex  parte  Bailey,  2  Cow.,  479. 


WBITS  OF  SRROB  AKD  CWItORARl,  ETC.  431 

Where  the  exception  ii  tftken  to  the  charge  of  tiie  judge,  made 
to  the  jury,  the  exception  must  be  specific  in  its  nature.  In  n 
reported  case)  which  went  to  the  eomt  of  appeals,  that  court  said 
the  plaintiff's  counsel  excepted  to  the  whole  charge  as  given,  and 
to  each  part  of  it.  The  charge  contained  several  propositions,  as 
to  some  of  which  there  is  no  doubt  but  what  they  were  in 
accordance  with  the  law.  Some  of  them  are,  to  say  the  least,  of 
doubtful  correctness.  Upon  the  argument,  two  questions  were 
made,  one  that  the  judge  erred  in  his  construction  of  a  contract; 
the  other,  that  the  judge's  instructions  as  to  the  damages,  were 
incorrect.  The  exceptions  did  not  call  the  attention  of  the  judge 
to  the  pcMuts  which  were  claimed  to  be  erroneous.  They  did 
not  suggest  to  his  mind  what  the  counsel  excepting  would  have 
him  hold,  or  wherein  his  charge  was  wrong.  If  the  counsel  had 
presented  to  the  judge .  the  two  disttnot  pdints  which  he  makes 
here,  we  cannot  say  how  he  would  have  disposed  of  them.  It 
has  been  held  in  many  cases  that  the  -  party  complaining  of  the 
charge  of  a  judge,  must  put  his  finger  on  the  point  of  which  he 
complains.  If  he  does  not  do  so,  no  court  of  review  can  regard 
it.  The  rules  upon  this  subject,  are  tending  rather  to  increased 
strictness,  and  not  at  all  to  relaxation.  They  have  their  founda- 
tion in  a  just  regard  to  the  fair  administration  of  justice,  which 
requires  that  when  an  error  has  supposed  to  have  been  committed, 
there  should  be  an  opportunity  to  correct  it  at  once,  before  it  has 
had  any  consequences,  and  does  not  permit  the  party  to  lie  by 
without  making  his  objection,  and  take  the  choices  of  success  on 
the  grounds  on  which  the  judge  has  placed  the  cause;  and  then, 
if  he  fails  to  succeed,  avail  himself  of  an  objection,  which,  if  it 
had  been  stated,  might  have  been  remoTed.  A  general  exception 
to  a  charge,  and  every  part  of  it,  when  the  d^rge  involves  more 
than  a  single  proposition  of  law,  and  is  not  in  all  respects  erro* 
ncous,  presents  no  question  for  review  upon  appeal.^ 

Where  a  general  objection  is  made  to  the  decision  of  a  court 
on  the  trial  of  a  cause,  and  on  review  thereof  the  decision,  if 
objectionable  at  all,  is  so  only  in  part,  the  party  is  not  allowed 

>  Jones  «.  Osgood,  6  N.  Y.  Rep.,  233 ;  See  Laasin^«.  WiswaU,  5  Demo,  213; 
CaldweU  v.  Murphj,  1  Kern,  416 ;  Sands  v.  GhiKKh,  2  Sdd.,  347 ;  Hunt  •. 
Maybee,  3  Seld.,  266 ;  Hart  o.  Rcns.  &  Sar.  R.  R.  Co.,  4  Seld.,  37 ;  Murray 
«.  Smith,  1  Duer.,  412. 
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to  avail  himaelf  of  the  objection  for  the  want  of  precision  in 
stating  it  at  the  trial.^ 

Matters  resting  in  the  discretion  of  a  judge,  are  not  generally 
grounds  of  exception.  Where,  upon  the  trial  of  a  cause,  the 
proofs  have  once  been  closed,  the  refusal  of  the  court  to  allow 
them  to  be  opened,  with  a  view  to  further  testimony,  cannot 
form  the  subject  of  exceptions,  it  being  a  matter  resting  entirely 
in  discretion.^  So  the  refusal  of  a  court  to  postpone  a  cause, 
cannot  be  reviewed  by  ext^eptions.^  The  decision  of  a  court  on 
a  matter  within  ite  discretion,  is  not  the  subject  of  exceptions.* 

K  a  witness  who  has  been  duly  subpoenaed,  either  neglect  to 
attend,  or  leave  court  after  the  trial  has  commenced,  it  is  in  the 
discretion  of  the  judge  whether  he  will  suspend  the  trial  until 
the  witness  can  be  brought  in  ;  and  the  decision  of  a  judgd  upon 
a  matter  resting  in  his  discretion,  cannot  be  reviewed  on  excep- 
tions.^ So,  likewise,  the  denial  of  a  motion  to  amend,  where  the 
law  reposes  a  discretion  in  the  judge^  is  not  an  appropriate  ground 
of  exception.^ 

An  opinion  expressed  by  a  judge  upon  a  hypothetical  case  put 
by  counsel,  cannot  be  made  the  ground  of  exception.^ 

Where  it  was  objected  that  the  judge,  in  his  charge  to  the 
jury,  upon  the  facts  in  the  case,  went  beyond  the  line  of  his  duty, 
it  was  held  to  be  no  ground  of  exception.^ 

An  error  committed  by  the  admission  of  incompetent  evidence 
in  a  court  of  record,  against  an  objection  by  the  opposite  party, 
is  cured,  and  an  exception  thereto  rendered  nugatozy,  by  a  sub- 
sequent direction  to  the  jury  to  disregard  such  evidence.^ 

So,  also,  the  admission  of  irrelevant  testimony  is  not  error,  if  it 
is  afterwards  made  pertinent  by  other  testimony.^^ 

In  order  to  avail  a  party  of  the  omission  of  a  judge  to  charge 
upon  a  question  of  law,  or  where  the  court  omitted  to  charge  the 

*  Reub  V.  McAIister,  8  Wend.,  109. 

*  Bartholemey  v.  The  People,  2  HUl,  248. 

*  People  «.  Coit,  3  HiU,  432. 

*  People  V.  Baker,  3  Hill,  159. 

'  Rapelye  v.  Prince,  4  Hill,  119. 

*  Roth  V,  Schloss,  6  Barb.,  308 ;  See  Brown  v.  McCune,  5  Sand.,  224^  Phin- 
de  V.  Vaughn,  12  Barb.,  215. 

'  Walron  v.  Ball,  9  Barb.,  271. 
"  Bulkley  v.  Ketellas,  4  Sand.  450. 

*  People  o.  Parish,  4  Denio,  153.  *'  Black  v,  R.  R.,  45  Barb.,  40. 
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jury  as  to  the  legal  inference  arising  from  the  testimony  in  the 
case,  it  must  appear  by  the  exceptions  that  not  only  the  fact 
existed  upon  which  the  question  arose,  but  also  that  the  court 
was  distinctly  requested  to  instruct  tlie  jwry  as  to  the  law  on  that 
point.^ 

The  general  rule  in  relation  to  exceptions  is,  that  they  must  be 
taken  to  a  decision  made  on  the  trial. 

Where,  in  deciding  the  competency  of  a  witness,  the  judge 
before  whom  the  cause  was  tried,  arffuendo,  expressed  the  opinion 
that  such  witness  could  not  have  been  joined  as  a  co-plaintiff  in 
the  suit,  the  defendant  could  not,  on  a  writ  of  error,  be  at  liberty 
to  insist  upon  such  point  as  error,  it  not  having  been  presented  for 
decision  ;  the  exception  taken  on  the  trial  relating  solely  to  the 
decision  of  the  judge  as  to  the  competency  of  a  partner  as  a  wit- 
ness.^ 

Where  evidence  is  erroneously  received  against  a  party,  to 
which  he  excepts,  and  afterwards  insists  upon  and  proves  the 
same  facts  himself,  this  is  deemed  a  waiver  of  the  exception,  and 
he  cannot  avail  himself  of  it  on  a  motion  for  a  new  trial.' 

Where  a  refusal  of  a  judge  to  non-suit  is  excepted  to,  a  new 
trial  will  not  be  granted  on  that  giound,  if  in  a  subsequent  stage 
of  the  cause  the  facts  necessary  to  the  maintenance  of  the  action 
be  shown** 

Thus,  where  the  evidence  on  which  the  plaintiff  rests  is  not  suffi- 
cient to  entitle  him  to  a  recovery,  and  ^  non-suit  is  denied,  a  ver- 
dictwill  not  be  set  aside  for  such  cause,  if  subsequently  in  the 
progress  of  the  trial,  the  defendant  supplies  the  necessaiy  proof.' 

An  exception  to  the  charge  of  a  judge  will  not  lie,  where  there' 
is  no  error  in  point  of  law  in  the  charge,  although  the  comments 
of  the  judge  upon  the  evidence,  strongly  mdicate  an  opinion 
adverse  to  the  party  against  whom  the  verdict  is  rendered.' 

It  is  also  no  objection  to  the  charge  of  a  judge,  that  in  com- 
menting upon  the  testimony  he  points  out  dis^srepandes  in  the 
relation  given  by  witnesses  at  different  times,  of  the  fieu^ts  of  a  case.'' 

*  Low  «.  Merrills,  6  Wend.,  268.    See  Reab  t>.  McAllister,  8  Wend.,  112. 

*  Ward  c.  Lee,  13  Wend.,  41.  •  Hayden  t>.  Palmer,  2  Hill,  205. 

*  Lansing  o.  Van  Aylstjne,  2  Wend.,  561. 

*  Jackson  o.  Leggett,  7  Wend.,  377. 

*  Jackson  er  dem.  Bigelow  o.  Timmennan,  12  Wend.. 
'  The  People  v.  Genung,  11  Tfend.,  18. 

C  p.— 28 
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An  exception  will  not  lie  to  the  charge  of  a  judge  to  a  jury, 
on  the  grounds  of  the  comments  of  the  judge  upon  the  evidence.^ 

The  exceptions  ought  to  be  on  some  point  of  law,  either  in 
admitting  or  rejecting  evidence,  or  upon  a  challenge,  or  some 
matter  of  law  arising  upon  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.« 

Exceptions  are  sufficiently  specific  where  it  appears  that  each 
offer  or  request  was  separately  made  and  passed  upon  by  the 
court,  and  each  ruling  excepted  to.' 

An  exception  to  the  decision  of  a  judge,  admitting  testimony 
objected  to,  is  not  available  unless  material  testimony  was  admit- 
ted which  would  be  embraced  in  the  objection.^ 

A  general  objection  to  the  reading  of  an  instrument  in  evidence 
is  not  avaUable  on  review  where  the  defect  was  in  the  certificate 
of  its  proof  or  acknowledgment,  and  was  not  pointed  out.^ 

A  general  objection  to  the  admissibility  of  evidence  is  sufficient, 
where  the  objection  could  not  have  been  obviated  on  the  trial 
had  the  specific  grounds  of  objection  been  pointed  out.^ 

As  a  general  rule,  we  may  say  that  the  exception  should  not 
only  be  made  at  the  time  of  the  trial,  but  it  should  be  specific  in 
its  nature,  and  point  out,  with  particularity  and  precision,  the 
alleged  error  in  law  complained  of  in  regard  to  the  rulings  or 
decisions  of  the  court.  The  policy  of  the  law  is  to  discourage 
litigations;  and  it  is  better  if  the  counsel  can  see  that  a  material 
error  in  law,  prejudicial  to  the  interests  of  his  client,  has  been 
committed  by  the  ruling  or  decision  of  a  judge  in  the  haste  of  the 
trial,  that  the  court  should  have  its  attention  called  to  it  specifi- 
cally and  with  sufficient  accuracy  to  remedy  the  error  at  the  time, 
and  thus  save  perhaps  the  labor,  expense  and  delay  of  preparing 
the  papers  and  making  a  motion  for  a  new  trial  upon  a  bill  of 
exceptions.  The  courts,  therefore,  as  seen  from  the  decisions,  of 
which  a  few  are  above  cited,  have  refused  to  regard  exceptions 
taken  at  the  trialj  which  seem  to  them  too  broad  and  general  in 
their  nature  to  have  allowed  the  trial  judge  to  comprehend  what 
were  the  actual  grounds  of  exception  intended  to  be  taken  by  the 
counsel. 

r^^^jjjjl^te,  14  Wend.,  111.  •  KeUy  «.  KeUy,  8  Barb.,  419. 

•  Twr«y.iw*f*  J'wk*  V'^^^'  ^^^'  Stephens  v.  Peo.,  4  Park.,  396. 


WRITS  OF  ERROR  AND  CERTIORARI,  SfTO.  435 

The  courts  say,  in  substance,  that  it  would  be  equally  well  for 
the  attorney  to  pay  a  little  more  attention  to  his  case,  and  state 
his  exceptions  with  precision,  and  obtain  his  relief  at  the  trial,  as 
it  is  for  him  to  make  vague  and  indefinite  objections,  which  may 
be  susceptible  of  two  or  three  meanings  and  ambiguous,  and, 
upon  his  motion  for  a  new  trial,  claim  that  his  exceptions  may 
mean  whatever  may  be  most  beneficial  to  his  client's  interest, 
and  ask  the  appellate  court  to  put  that  cbnstruction  upon  them. 
It  is,  therefore,  of  vital  importance,  where  it  is  intended  to  review 
a  trial  upon  a  bill  of  exceptions,  that  the  practitioner  .should  be 
clear,  plain  and  explicit  in  the  exceptions  raised  by  him  during 
tlie  trial,  and  point  out  with  accuracy  the  supposed  errors  of  law 
complained  of.^ 

Counsel,  when  stating  an  objection  to  a  question  (as  he  may  be 
required  to  do),  should  state  one  which  is  well  founded,  other- 
wise  his  exception  to  the  decision  of  the  court,  in  overruling  his 
objection  and  admitting  the  evidence,  will  not  avail  him;  although 
the  court  may  take .  into  consideration  the  influence  of  such  evi- 
dence when  called  upon  to  grant  a  new  trial.' 

Where  a  witness  is  allowed  to  answer  a  question  without 
objection,  an  exception  subsequently  made  will  be  disregarded.' 

^  4.   BILL  OF  EXGEFTIOKS. 

A  bill  of  exceptions  lies  only  to  bring  up  exceptions  taken  at 
the  trial  to  the  dedsionil  of  the  court  upon  the  evidence,  or  the 
charge  given  to  the  jury.  It  properly  should  contain  no  more  of 
the  facts  which  transpired  at  the  trial  than  are  necessary  dis- 
tinctly to  raise  the  questions  intended  to  be  presented  for 
review.* 

At  common  law  the  only  regular  mode  of  redress  for  errors 
occurring  on  criminal  trials  was  by  motion  foranew  trial  in  the 
court  where  the  trial  was  had,  unless'  the  error  was  in  some  mat- 
ter which  formed  a  part  of  the  record,  when  it  might  be  reviewed 
after  judgment  by  writ  of  error.  Bills  of  exception,  by  which 
questions  of  law  made  and  decided  on  such  trials  may  be  brought 
up  and  reviewed  in  a  higher  court,  were  unknown  to  the  common 

*  See  Ellis  o.  Peo.,  21  Pow.,  356. 

*  Harris  v.  Panama  R.  R.  Co.,  5  Bos.,  812. 
'  Cheeseborough  v.  Taylor,  12  Abb.,  227. 

*  Peo.  V.  Dalton,  15  Wend.,  581. 
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law,  although  now  allowed  by  a  statute  of  this  State.  But  the 
statute  is  limited  to  exceptions  taken  on  the  main  issue,  and  does 
not  reach  such  as  are  made  on  the  trial  of  a  preliminary  or  col- 
lateral question.  The  words  are,  '*on  the  trial  of  any  indict* 
ment,  exceptions  to  any  decision  of  the  court  maybe  made  by  the 
defendant  in  the  same  cases  and  manner  provided  by  law  in  civil 
cases."  A  trial  of  the  question  of  insanity  is  not  a  trial  of  the 
indictment,  but  is  preliminary  to  such  trial.  The  statute  does 
not  authorize  exceptions  to  be  taken  on  such  preliminary  trial, 
and  if  errors  occur,  they  must  be  corrected,  if  at  all,  at  common 
law,  by  the  court  which  committed  them.^ 

The  bill  of  exceptions  in  criminal  practice  is  similar  in  its 
nature  to  the  bill  of  exceptions  under  the  former  civil  practice, 
or  what  is  known  under  the  code  as  exceptions.  The  only  ques- 
tions which  can  be  raised  upon  the  argument  thereof  are  questions 
of  law  raised  by  the  exceptions  specifically  taken  at  the  trial  to 
the  decision  of  the  court,  either  in  admitting  or  rejecting  evi- 
dence, or  in  relation  to  questions  of  law  arising  from  facts  not 
denied,  in  which  the  party  was  overruled  by  the  court,  and  then 
the  party  excepting  must  lay  his  finger  upon  the  points  which 
had  arisen.  The  bill  of  exceptions  cannot  draw  the  whole  mat- 
ter disclosed  upon  the  trial  of  a  cause  again  into  discussion  or 
examination.  The  question  whether  the  verdict  of  the  jury  is 
against  law  and  evidence  cannot  be  decided  on  its  argument.  It 
lies  only  to  correct  an  erroneous  decision  upon  some  point  of  law 
made  on  the  trial,  or  some  erroneous  opinion  delivered  to  the 
jury  in  the  charge  of  the  court,  to  which  an  exception  was  taken 
at  the  time.  In  preparing  a  bill  of  exceptions  for  review  upon 
the  law,  all  portions  ef  the  evidence  given  upon  the  trial,  not 
relating  to  or  bearing  upon  the  questions  of  law  sought  to  be 
raised  upon  the  argument,  should  not  be  included  in  the  pro- 
posed bill.' 

And  the  rule  of  the  Supreme  Court,  in  relation  to  exceptions 
in  civil  actions,  declares  that  they  shall  contain  only  so  much  of 
the  evidence  as  may  be  necessary  to  present  the  questions  of  law 
upon  which  the  same  were  take'n  at  the  trial,  and  it  is  made  the 

^  Freeman  «.  Peo.,  4  Den.,  21. 

■  Peo.  V,  Hayneg,  11  Wend.,  661 ;  approved  21  Wend.,  509-647;  Peo.  v.  Dil- 
lon, 15  Id.,  581;  Peo.  v.  Stockham,  1  Park.,  427;  Oldfield  t?.  N.  Y.  &  U.  R. 
R.,  4  Kern.,  310. 
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daty  of  the  judge,  upon  the  settlement  of  the  same,  to  strike  out 
all  the  evidence  and  other  matters  which  shall  not  have  been 
necessarily  inserted.^ 

In  preparing  the  bill  and  copy  for  service,  the  lines  should  be 
numbered  as  in  civil  actions,  00  that  each  copy  shall  correspond.' 

The  rule  above  laid  down,  that  questions  of  law  only  are  to  be 
examined  in  the  appellate  court,  must,  however,  be  understood  as 
subject  to  the  provisions  of  the  act  of  1855,^  which  declares  that 
when  a  conviction  for  a  capital  offence,  or  for  one  punishable  b^ 
a  minimum  punishment,  by  imprisonment  in  a  State. prison  for 
life,  shall  be  brought  before  the  Supreme  Court,  and  Court  of 
Appeals  from  the.  court  of  general  sessions  in  the  city  of  New 
York,  the  appellate  court  may  order  a  new  trial,  if  it  shall 
be  satisfied  that  the  verdict  against  the  prisoner  was  against  the 
weight  of  evidence  or  against  the  law,  or  that  justice  requires  a 
new  trial,  whether  any  exception  shall  have  been  taken  or  not  in 
the  court  below.* 

Upon  seeking  a  review  under  the  above  provision*  of  the  stat- 
ute, where  there  were  no  exceptions  taken  at  the  trial,  a  case 
should  be  made  as  in  civil  actions,  or  if  both  questions  of  law  and 
fact  were  sought  to  be  raised,  the  bill  of  exceptions  should  embody 
the  evidence,  or,  as  it  is  called  in  civil  actions,  a  case  should  be 
made  containing  exceptions. 

^  5.   TIME  m  WHICH  TO  MAKE  THE  BILL  OF  EXCEPTIONS. 

The  time  allowed  for  this  purpose  in  civil  actions  is  within  ten 
days  after  the  trial.^  And  a  copy  thereof  is  to  be  served  on  the 
opposite  party  within  the  same  time.^  But  in  criminal  actions, 
the  bill  must  be  signed  and  settled  before  the  adjournment  of 
the  court^  It  is  usually  the  practice  for  the  court,  where  they 
are  satisfied  that  the  bill  of  exceptions  is  intended  to  be  filed  in 
good  faith,  or  it  is  the  intention  of  the  trial  judge  to  sign  the 
certificate  staying  judgment,  to  delay  the  pronouncing  of  sentence 

'  Sup.  Gt.  Rule,  36. 

•  Id.,  34. 

'  LifWs  1855,  ch.  337,  §  3,  p.  613 ;  amended  1858,  ch.  330,  p.  556. 

*  Vide  Peo.  v,  McOann,  2  Smith  (16  N.  Y.),  58 ;  Rogers  v.  The  Peo.,  3  Park., 
632;  Done  v.  Peo.,  5  Park.,  364. 

*  Sup.  Ct.  Rule  34. 

•  Id.  '5  Park.,  9. 
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» 

until  an  opportunity  has  been  afforded  to  make  and  settle  the 
bill  of  exceptions. 

But  the  Supreme  Court  have  said,  since,  by  the  Revised  Statutes^ 
a  defendant  in  a  criminal  case  is  allowed  to  make  a  bill  of  excep- 
tions as  in  civil  cases,  and  have  the  exceptions  examined  upon  a 
writ  of  error;  the  practice  of  suspending  judgment  to  enable  the 
court  below,  to  take  the  opinion  of  the  Supreme  Court,  upon 
questions  raised  on  the  trial,  ought  not  to  be  encouraged.^ 

§  6.  OF  BETTLINO  THE  BILL  OF  EXOEFnONS. 

it  has  sometimes  been  the  practice  in  settling  bills  of  excep- 
tions, to  follow  the  rules  laid  down  as  applicable  to  the  same 
subject  in  civil  cases,  by  proposing  amendments  thereto;  and 
noticing  the  same  for  settlement,  although  there  is  no  statute 
requiring  a  copy  of  the  bill  to  be  served  or  authorizing  amend- 
ments thereto.  Those  rules  are  briefly  stated  below.  In  other 
cases,  it  has  sometimes  been  the  practice  to  present  the  proposed 
bill  of  exceptions  to  the  court  for  settlement,  without  serving  a 
copy  of  the  same,  or  waiting  to  have  any  amendments  proposed 
thereto;  but  in  either  event,  the  bill  should  be  settled  and  signed 
before  'the  adjournment  of  the  court,  for  the  judges  of  the  court 
of  oyer  and  terminer  have  no  power  to  settle  and  sign  a  bill  of 
exceptions  after  a  final  adjournment  of  such  court.*  It  has  some- 
times been  the  practice  for  the  counsel  to  take  the  minutes  of  the 
trial  taken  by  the  presiding  judge,  and  prepare  a  bill  of  excep* 
tions  upon  the  spot,  by  incorporating  therein  such  portions  of 
the  testimony  as  may  be  material  and  necessaiy  to  properly  pre- 
sent the  exceptions  taken;  and  sometimes  in  courts  of  sessions,  it 
has  been  the  practice  for  the  court,  as  a  matter  of  courtesy,  when 
it  has  finished  its  other  business,  in  case  the  bill  and  amendments 
thereto  have  not  been  served,  to  adjourn  until  some  early  day  to 
allow  the  counsel  for  the  respective  sides  to  prepare  a  bill  and 
amendments  thereto  for  settlement;  and  where,  after  the  adjourn- 
ment of  a  court  of  oyer  and  terminer,  a  bill  of  exceptions,  in  a 
criminal  case,  which  had  been  tried  at  such  court,  was  settled  by 
a  justice  of  the  Supreme  Court  who  had  presided  in  the  trial,  and 
was  afterwards  signed  by  such  justice,  and  also  by  the  two  jus- 
tices of  the  sessions  who  sat  with  him  in  the  trial,  and  was  filed 

*  Peo.  V  Cammings,  3  Park.,  343. 
■  6  Park.,  9. 
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more  than  ten  days  after  such  adjournment,  and  was  afterwards 
returned  as  a  part  of  the  record  on  a  writ  of  error  to  the  Supreme 
court,  on  a  motion  made  by  the  district  attorney,  it  was  ordered 
that  the  bill  of  exceptions  be  stricken  from  the  record.^ 

The  following  is  a  synopsis  of  the  practice  in  civil  cases  where 
amendments*  are  proposed  to  the  bill,  and  the  same  a^  settled 
upon  notice: 

Within  ten  days  after  the  service  of  the  copy  of  the  bill  of 
exceptions  the  party,  upon  whom  the  same  is  served,  may  pro- 
pose amendments  thereto,  and  serve  a  copy  on  the  party  serving 
the  bill;  who  may  then,  within  four  days  thereafter,  serve  the 
opposite  party  with  a  notice  that  the  bill  of  exceptions,-  with  the 
proposed  amendments,  will  be  submitted  at  a  time  and  place 
specified  in  the  notice  to  the  court  before  which  the  trial  was 
had  for  settlement.  The  court  is  then  to  correct  and  settle  the 
bill  of  exceptions  as  he  shall  deem  to  consist  with  the  truth  of 
the  facts.  The  time  for  settling  the  bill  must  be  specified  in  the 
notice,  and  it  shall  not  be  less  than  four  nor  more  than  twenty 
days  after  the  service  of  such  notice.'  •  The  amendments  are  pro- 
posed by  reference  to  the  numbered  lines  of  the  bill.  When  a 
bill  of  exceptions  is  made,  and  there  shall  be  an  omission  within 
the  several  times  above  limited  of  the  one  party  to  propose 
amendments,  and  of  the  other  to  notify  an  appearance  as  above 
stated,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  toll  he  bill  of  exceptions  as  proposed,  and  the  latter  to 
have  agreed  to  the  amendments  as  proposed.^ 

The  parties  have  the  right  to  be  heard  by  counsel  upon  the 
settlement,  and  the  court  will  correct  or  amend  the  bill  accord- 
ing to  the  facts.^ 

Whenever  amendments  are  proposed,  the  party  proposing  the 
bill  shall,  before  submitting  the  same  for  settlement,  mark  upon 
the  several  amendments  his  proposed  allowance  or  disallowance 
thereof.* 

In  a  case  where  the  trial  judge  died  after  the  preparation  but 
before  the  settlement  of  the  bill  of  exceptions,  the  notice  of  jset- 
tlement  was  directed  to  be  given  before  any  justice  of  the  court, 

*  Birge  o.  Peo.,  5  Park.,  9.  *  Sup.  Ct.  Rule  34. 

*  Id.,  35. 

*  Jackson «.  Tattle,  7  Cov.,  364;  6  Cow.,  569. 

*  Sup.  Ct.  Rule  36. 
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and  the  moviug  party  wius  directed  to  furnish  that  justice  with 
the  original  minutes  on  the  actual  trial,  and  either  side  were  to 
be  at  liberty  to  present  to  the  judge  affidavits  in  respect  to  the 
mat;ters  which  occurred  upon  the  trial.^ 

Upon  the  settlement  the  judge  may  insert  such  facts  which 
transpired  on  the  trial  as  he  conceives  to  render  his  charge  intel- 
ligible, although  not  insisted  upon  by  either  party,  and  may 
state  his  charge  in  his  own  words,  and  may  insert  opinions 
expressed  by  him  in  the  hearing  of  the  jury  though  not  embod- 
ied in  a  formal  charge.^  And  the  judge  has  a  right  to  see  that 
his  charge  is  correctly  inserted.^ 

He  has,  also,  the  right  to  strike  out  such  parts  of  the  evidence 
as  are  immaterial  and  unnecessary,  to  present  the  questions  of 
law  raised  by  the  bill,  and  it  is  made  the  duty  of  the  judge  to 
strike  out  all  the  evidence  and  other  matters  which  shall  not 
have  been  necessarily  inserted;^  so,  also,  he  may  insert  such 
proof  as  goes  to  waive  the  exception,  imd  may,  in  so  doing,  insert 
the  defendant's  proof,  so  that  the  plaintiff  might  insist  upon  it  as 
a  waiver  of  the  exception.^ 

§  7.   BE-SETTLEMENT  OF  THE  BILL. 

In  civil  cases,  if  either  party  should  be  dissatisfied  with  the 
settlement  of  the  bill,  and  the  amendments  as  proposed  thereto, 
it  is  competent  for  him  to  apply  to  the  court  upon  motion  for  a 
re-settlement  upon  affidavits  showing  the  errors  conmiitted  on  the 
settlement  and  the  facts  as  they  really  were.  Upon  such  motion, 
if  successful,  the  bill  of  exceptions  and  amendments  are  referred 
back  for  re-settlement  in  regard  to  the  alleged  errors.^ 

A  motion  for  this  purpose,  when  otherwise  admissable,  may 
be  made  pending  the  writ  from  the  higher  tribunal.  It  will  not 
be  necessary  first  to  remit  the  record  for  that  purpose.^ 

A  motion  to  correct  will  not  be  entertained  upon  affidavits  as 
to  a  mistake  of  the  testimony,  except  in  a  very  clear  case.^ 

^  Morse  v.  Evans,  6  How.,  445. 

"  Walworth  t>.  Wood,  7  Wend.,  483. 

•  Root  t).  King,  6  Cow.,  569. 

•  5  Wend.,  103;  Sup.  Ct.  Rule  36.    Vide  act  of  1855,  ante. 

•  7  Cow.,  354 ;  6  Id.,  449 ;  7  S.  &  Rawle,  218. 

•  10  Wend.,  254;  6  Id.,  132;  7  Id.,  471. 
'  Witbeck  ©.  Waine,  8  How.,  433. 

•  Jackson  v.  Miller,  6  Goir,,  38. 
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VIL— Noncx  OF  tbx  ABaumtRT. 

VIII.— No  AMIONMBirr  or  JOINDBB  of  BRBORB  RBCBSflABT. 
IX.~Of  TBS  PB0CS19ZIIM  III  TUB  fOFBBMB  COVBf . 
X— JUDOMRKT  0!f  CBBTIOBAKI. 
XI  — DbFBSTSAHT  mot  APPBABmO  ATTtB  JVDOMBBT. 

§  1.  GENEBAL  KEHABXS. 

In  seeking  to  obtain  a  review  of  prooeedings  had  upon  the  trial 
of  an  indictment,  two  modes  are  prescribed  by  the  statute — one 
by  certiorari,  the  other  by  writ  of  error.  The  certiorari  is  a  pro- 
ceeding after  conviction  and  before  judgment,  but  iffter  judgment 
the  proceedings  can  only  be  reviewed  by  writ  of  error.^ 

In  this  section  we  shall  treat  only  of  the  review  by  way  of 
certiorari  before  judgment.  The  manner  of  obtaining  the  review 
by  writ  of  error  will  be  treated  of  in  the  succeeding  section. 

Prior  to  the  Bevised  Statutes  there  was  no  bill  of  exceptions 
in  a  criminal  case,  and  writ  of  error  thereon  for  the  review  of 
convictions  in  the  oyer  and  terminer.  The  review  was  obtained 
in  this  manner:  The  court  suspended  passing  sentence,  and  cer- 
tified the  question  which  was  in  doubt  to  the  Supreme  Court,  who 
considered  and  passed  upon  it  and  advised  the  court  below  either 
to  grant  a  new  trial  or  proceed  to  pass  sentence;  and  sometimes, 
when  the  convict  was  before  them,  they  passed  'the  sentence 
themselves.  Whether  the  trial  should  be  reviewed  was  at  the 
option  of  the  court  before  which  it  should  be  had,  and  the  party 
had  not  the  right,  as  in  civil  cases,  to  take  exceptions  and  carry  up 
the  record  for  review.  In  case  the  judge  consented  to  the  review, 
the  necessary  time  for  that  purpose  was  given  either  by  the  court 
suspending  its  judgment,  or  after  judgment  pronounced  by  sus- 
pending the  execution.  The  Legislature,  in  the  Bevised  Statutes, 
altered  this  practice  and  gave  to  the  prisoner  the  right  to  inter- 
pose his  exceptions,  and  a  right  to  the  review  of  Lis  case,  and 
they  adopted  various  provisions  to  carry  out  their  intentions. 

'  Peo.  V.  Donnellj,  21  How.,  40e ;  Willis  «.  Peo.,  32  N.  Y.,  715. 
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They  gave  the  party  on  trial  an  absolute  right  to  a  bill  of  excep- 
tions. In  certain  cases*  the  district  attorney  might  sne  out  a  cer- 
tiorari, and  so  bring  the  exceptions  to  the  attention  of  the 
appellate  court;  and,  on  the  other  hand,  the  defendant  might  sue 
out  his  tmt  of  error,  and  so  bring  the  case  up  for  review.  In 
all  cases  not  capital,  the  writ  of  error  was  one  of  right,  and  the 
judge  was  bound  to  allow  it.  In  capital  cases  it  was  in  the  dis- 
cretion of  the  judge  who  tried  the  cause,  or  any  other  judge  of 
the  Supreme  Court,  to  allow  or  refuse  the  writ.  And  then,  to 
provide  the  time  necessary  for  a  review  of  the  case  in  the  higher 
court,  it  was  provided  in  all  cases  that  the  writ  of  error  should 
stay  or  delay  the  execution  of  the  judgment,  or  of  the  sentence 
thereon,  when  there  was  an  express  direction  that  it  should  ope- 
rate as  a  stay.^ 

Since  the  report  of  the  case  above  alluded  to,  the  Legislature 
has  made  sonie  amendments  in  relation  to  the  practice  of  the  writ 
of  error,  which  will  be  noticed  in  the  next  section. 

A  challenge  for  principal  cause  constitutes  a  part  of  the  record, 
and,  to  review  this,  a  certiorari  will  lie  in  a  criminal  case;  but 
otherwise,  if  a  challenge  to  the  favor.' 

Error  committed  by  a  criminal  court  having  jurisdiction  of  the 
offence  and  of  the  person  of  the  prisoner,  cannot  be  re-examined 
on  habeas  corpus.  Whether  the  error  occurred  at  the  trial,  or  is 
alleged  to  exist  in  the  judgment  rendered,  the  only  remedy  is  by 
certiorari  or  writ  of  error.^ 

§  2.   OF  THE  BILL  OF  EXOEFnONS. 

On  the  trial  of  any  indictment,  exceptions  to  any  decision  of 
the  court  may  be  made  by  the  defendant  in  the  same  cases  and 
manner  provided  by  law  in  civil  cases,  and  a  bill  of  exceptions 
shall  be  settled,  signed  and  sealed,  and  shall  be  filed  with  the 
clerk  of  the  court,  and  returned  upon  a  writ  of  error,  as  now 
authorized  in  personal  actions,  or  upon  a  certiorari  as  hereinafter 
provided;  and  the  same  proceedings  may  be  had  to  compel  the 
signing  and  sealing  of  such  bill  and  the  return  thereof.^ 

In  the  case  of  the  People  v.  Haynes  (11  Wend.,  561),  the  court, 

'  Camell  v,  Peo.,  1  Park.,  268.    See  Peo.  v.  Gates,  15  Wend.,  159. 

•  Ex  parte  Vermilyea,  6  Cow.,  655.  ^ 
'  Peo.  V.  Cavanaugh,  3  Park.,  G50. 

*  2  B.  S.,  736,  §  23. 
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If  ELSON,  Justice)  said  many  questions  were  raised  and  urged  upon 
our  consideration  by  the  counsel  for  the  prisoner,  which  we  can- 
not entertain  or  determine,  such  that  the  Terdict  of  the  jury  is 
against  law  and  evidence,  if  the  charge  of  the  court  be  correct, 
and  that  the  court  erred  in  commenting  upon  the  facts  or  testi- 
mony in  the  case.  These  are  questions  that  cannot  be  raised  on 
the  bill  of  exceptions,  or  be  brought  before  us  for  review  accord* 
ing  to  the  established  practice.  By  the  statute  (2  Bevised  Stat- 
utes, 736,  §  21),  on  the  trial  of  an  indictment,  exceptions  to  any 
decision  of  the  court  may  be  made  by  the  defendant,  in  the  same 
cases  and  manner  provided  by  law  in  civil  cases.  In  civil  cases, 
it  has  long  been  settled  that  the  bill  of  exceptions  does  not  draw 
the  whole  matter  disclosed  on  the  trial  of  a  oiuse  again  into  dis- 
cussion or  examination,  and  that  the  party  excepting  must,  lay  his 
finger  on  the  points  which  may  arise  either  in  admitting^r  reject- 
ing evidence,  or  in  relation  to  questions  of  law  arising  from  facts 
not  denied,  in  which  eitlfer  party  was  overruled  by  the  court.^ 
This  proceeding  brings  up  for  review  only  questions  of  law^  and 
no  more  of  the  evidence  should  encumber  the  record  than  is  suffi- 
cient to  present  them  to  the  court.  Everything  else  is  surplusage, 
and  would  be  stricken  out  on  a  proper  application.  Belief  from 
verdicts  which  are  against  law  and  evidence  in  civil  cases,  must 
be  sought  by  pursuing  a  different  remedy,  unless  there  has  been 
some  error  in  the  ruling  of  the  court  upon  a  question  of  law.  So 
it  must  be  in  criminal  cases  An  exception  to  the  rejection  of 
proper  testimony,  falls  with  the  abandonment  by  the  district 
attorney  of  that  branch  of  the  charge  to  which  it  relates.' 

In  this  case,  there  was  an  indictment  for  a  nuisance,  charging 
the  defendants  with  causing  an  obstruction  in  a  public  highway, 
and  also  occasioning  the  atmosphere  in  the  same  locality  to  be 
infected  with  offensive  smells  by  means  of  their  business;  and  in 
the  progress  of  the  trial,  the  court  excluded  competent  evidence 
offered  by  the  defendants  to  repel  the  charge  relating  to  the 
alleged  smells,  and  the  defendants  excepted;  but  before  the  cause 
was  submitted  to  the  jury,  the  public  prosecutor  abandoned 
everything  charged  in  the  indictment  except  the  alleged  obstruc- 
tion to  the  highway,  and  it  was  held  that  the  defendants  were  not 

'  1  Bacon,  528,  and  cases  died,  Phila.  Ed.,  1811;  5  John.  R.,  467,  8  Id., 
507;  1  Coir.,  639 ;  9  Wend.,  296. 
*  Peo.  «.  Cunningham,  1  Den.,  524. 
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entitled  to  a  new  trial  on  account  of  the  erroneous  ruling  of  the 
court,  as  under  the  circumstances  they  could  not  have  been  injured 
thereby.  The  reader  who  is  familiar  with  ihe  grounds  of  excep- 
tions taken  upon  trials  in  civil  cases,  will  have  no  difficulty  in 
ascertaining  what  are  sufficient  grounds  of  exception  upon  the  trial 
of  indictments.^ 

The  same  exception  in  regard  to  the  review  of  convictions  for 
capital  offences,  or  for  those  punishable  as  a  minimum  punishment 
in  State  prison  for  Ufe,  when  had  in  the  court  of  general  sessions, 
already  noticed,^  must  be  borne  in  mind,  where  a  new  trial  may 
be  had,  if  the  verdict  was  against  the  weight  of  evidence,  or  law^ 
or  justice  requires  it,  whether  any  exception  was  taken  or  not  in 
the  court  below. 

^  3.   STAT  OF  FBOGEEDINGS. 

It  is  provided  by  statute  that  no  such  bill  of  exceptions  shall 
stay  or  delay  the  rendering  of  jugdment  upon  any  such  indict- 
ment, or  the  execution  of  such  judgment,  or  of  any  sentence 
thereon,  except  as  is  provided  by  the  statute.. 

In  courts  of  oyer  and  terminer  it  is  provided  that,  upon  such 
bill  of  exceptions  being  settled  and  signed,  if  the  circuit  judge 
who  tried  the  cause,  or  a  justice  of  the  Supreme  Court,  shall 
certify  on  such  bill  that,  in  his  opinion,  there  is  probable  cause 
for  the  same,  or  so  much  doubt  as  to  render  it  expedient  to  take 
the  judgment  of  the  Supreme  Court  thereon,  such  certificate, 
upon  being  filed  with  the  clerk  of  the  court,  shall  stay  judgment 
on  such  'indictment  until  the  decision  of  the  Supreme  Court  be 
had  upon  such  exceptions. 

If  such  bill  of  exceptions  shall  have  been  tendered  to  any 
court  of  sessions,  and  shall  have  been  settled,  signed  and  sealed, 
and  the  judge  who  presided  on  the  trial,  or  any  justice  of  the 
Supreme  Court,  shall  grant  a  certificate,  as  provided  in  the  last 
section,  upon  the  filing  thereof  with  the  clerk  of  the  court,  judg- 
ment shall  be  stayed  upon  such  indictment  until*  the  decision  of 
the  Supreme  Court  be  had  upon  such  exceptions. 

But  no  certificate  shall  be  granted  by  a  judge  of  the  Supreme 
court  unless  application  therefor  shall  first  have  been  made  to 
the  judge  who  presided  at  the  trial,  and  the  reasons  of  such 
judge  for  refusing  the  same  be  attached  to  the  bill  of  exceptions.' 

'  Vide  ante.  ■  Ante. 

•  2  R.  8.,  736,  §§  25,  26,  27. 
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^  4.  LETnya  ooimCT  to  bail. 

Upon  such  certificate  being  granted,  as  above  provided,  in  any 
case  where  the  offence  charged  is  punishable  by  imprisonment  in 
a  State  prison,  or  in  a  *  county  jail,  the  court  in  which  the  trial 
shall  have  been  had,  or  any  justice  of  the  Supreme  Court,  may 
let  the  defendant  to  bail  upon  a  recognizance  with  sufficient  sure- 
ties, conditioned  that  he  shall  appear  in  the  court  where  such 
trial  was  had  at  such  time  as  the  Supreme  Court  shall  direct,  and 
that  he  will  obey  any  order  or  judgment  the  Supreme  Court  shall 
make  in  the  premises.^ 

§  5.  OF  THE  GEUTIOBABI  AND  BESnTKN  OF  THB  €SLJSBKm 

When  judgment  shall  have  been  stayed  upon  any  indicti^ent, 
as  herein  provided,  it  shall  be-  the  duty  of  the  district  attorney 
of  the  county  immediately  to  sue  out  a  writ  of  certiorari,  return- 
able in  the  Supreme  Com-t,  to  remove  such  indictment,  with  the 
bill  of  exceptions  and 'other  proceedings  thereon,  into  such 
court,  and  the  clerk  of  the  court  shall  without  delay  make  a 
return  thereto,  containing  a  transcript  of  the  indictment,  bill  of 
exceptions  and  the  certificate  staying  judgment.' 

The  certiorari  may  be  served  by  delivering  it  to  the  clerk  of 
the  court  below  during  vacation,  who  may  return  it  inmiediatelyi 
notwithstanding  it  be  directed  to  the  court.' 

§  6.  Durr  OF  bisibiot  attohnet  to  brdio  oertiobabi  to 

f         ABOUlCEltT. 

The  statute  declares*  that  the  district  attorney  of  the  county 
shall  bring  on  for  argument,  as  soon  as  practicable,  the  return  to 
any  writ  of  certiorari  issued  by  him  under  the  provisions  of  the 
statute  above  cited,  in  cases  where  judgment  on  an  indictment 
shall  be  stayed,  and  it  shall  also  be  competent  for  the  defendant 
in  any  indictment  removed  by  certiorari,  as  above  provided,  to 
notice  and  bring  on  for  ai^ument  the  return  to  any  such  writ.^ 

§  7.  NOnCE  OF  THE  ABOUUENT. 

If  an  attorney  shall  have  appeared  for  the  defendant  in  any 
indictment  so  removed  by  certiorari,  by  giving  notice  of  his 

«  2  R.  S.,  736,  §  28.  •  Id.,  §  29 ;  Tide  17  Abb.,  345. 

*  Lambert  r.  The  Peo.,  7  Cow.,  103. 

*  2  B.  B.,  T4ft,  §  «. 
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appearance  to  the  district  attorney  within  ten  days  after  filing  the 
certificate  staying  proceedings,  notice  of  argument  thereon  may 
be  served  on  such  attorney  by  the  district  attorney,  as  in  other 
cases.  K  no  attorney  shall  have  so  appeared,  such  notice  shall  be 
served  personally  on  the  defendant  if  he  be  in  custody,  and  if  he 
be  not  in  custody  it  may  be  served  by  affixing  the  same  in  the 
office  of  a  clerk  of  the  Supreme  Court.^ 

^  8.   NO  ASSIGNMENT  OB  JOINDEB  OF  EBBOBB  NEGESSABY. 

No  assignment  or  joinder  in  errors  shall  be  necessary  upon 
any  certiorari,  issued  in  pursuance  of  the  provisions  of  the  statute 
above  cited,  but  the  court  shall  proceed,  on  the  return  thereto, 
and  render  judgment  upon  the  record  before  them.^ 

^9.  OF  THE  PBOCEEDIN0S  IN  THE  SUFBEME  GOUBT. 

.  After  the  return  to  the  writ  has  been  made,  the  practice  in 
regard  to  filing  notes  of  issue,  printing  the  writ  and  return,  and 
points  of  the  counsel,  and  the  furnishing  of  copies  thereof  to 
the  court,  and  the  argument  of  the  same  at  'the  general  term 
held  in  the  judicial  district  where  the  conviction  is  had,  is  of  the 
same  character  as  the  practice,  in  those  respects,  in  civil  causes. 

§  10.   JUDGMENT  ON  CEBTIOBABI. 

By  the  provisions  of  the  Bevised  Statutes,  if  upon  the  return 
to  any  certiorari  removing  an  indictment  upon  which  judgment 
shall  have  been  stayed,  the  Supreme  Court  shall  decide  against 
the  exceptions  taken,  it  shall  either  proceed  to  render  judgment 
and  pronounce  sentence  against  the  defendant,  or  shall  remit  the 
proceedings  to  the  court  in  which  the  trial  shall  have  been  had, 
with  directions  to  proceed  and  enter  judgment.^ 

But  by  a  subsequent  act  of  the  Legislature,  the  Supreme 
Court  shall,  upon  affirming  or  reversing  the  judgment  or  other 
proceedings,  remit  the  record  to  the  court,  from  which  the  same 
was  removed,  and  the  court  to  which  the  same  shall  be  so  remit- 
ted  shall  have  power  to  proceed  thereon  according  to  the  decision 
and  direction  of  the  Supreme  Court.^ 

'  2  R.  S.,  740.  §  24. 

'  Id.,  §  25;  see  Hajen  v.  The  Peo.,  3  Park.  Or.  R.,  175. 

•  Id.,  §  27. 

«  Laws  1859,  Gh.  462,  $  2,  p.  1074;  Vide  Laws  1862,  ch.  226. 


WRITS  OF  SRROB  AND  OlRTtORARI,  STO.  447 

Under  the  old  statute,  in  the  case  of  the  People  v.  Haynes,  (11 
Wend.,  557,)  which  was  a  case  where  a  writ  of  certiorari  had 
been  sued  out  under  the  proyisions  of  the  statute  above  referred 
to,  the  court,  in  concluding  their  opinion  in  the  case,  said,  upon 
the  whole,  after  a  careful  examination  and  consideration  of  the 
bill  of  exceptions  in  this  case,  and  all  the  questions  raised  upon 
it,  we  are  compelled  to  come  to  the  conclusion  that  no  rule  of 
law  has  been  violated  against  the  prisoner,  and  that  he  has  been 
rightfully  convicted;  and  we  therefore  direct  that  the  indictment, 
bill  of  exceptions,  and  all  proceedings,  be  remitted  to  the  court 
below,  to  the  end  that  judgment  be  rendered  against  him. 

§  11.   DEFENDANT  NOT  AFFEABING  AFTER  JUDGMENT. 

If  the  defendant  in  any  indictn\ent  shall  be  let  to  bail  after  the 
staying  of  any  judgment  as  above  provided,  and  shall  neglect  to 
appear  at  any  new  trial  that  may  have  been  ordered,  or  to  appear 
and  receive  judgment,  the  court  authorized  to  re^der  such  judg- 
ment, or  in  which  such  new  trial  shall  have  been  directed,  may 
cause  such  defendant  to  be  arrested,  in  the  same  manner  as  upon 
the  finding  of  an  indictment,  and  may  forfeit  his  recognizance  and 
direct  the  same  to  be  prosecuted.^ 

SECTION  m. 

WRIT  OF  BBBOR  TO  REVIEW  TRIAL  OF  INDICTMENT. 

Section    ,  I.— ^xnbral  Rema)lo. 
n.— Whbh  wbtt  to  imub. 

III.— WEm  OF  SRBOK  OR  BXHALF  Of  THX  FIO?LE  IIT  CmiMnTAI.  CAMMM. 
IV.— BlU.  OV  BXCKPTXOnS. 

v.— Stat  Of  PKocxsoiMOt. 

VI.— WEIT  to  m  fILBD. 

VIL-xCnrroDT  of  sxfBRSAiiT. 

VIII.— Of  LSTTINO  TBS  DXrXICDAIVT  TO  BAIL. 

IX.— RxirtrKN  to  thb  whit. 

X.— DITTt'oF  DUTBICT  ATToxmnr. 

XI. — ^NOTICB  Of  ABOUMBRT,  AMD  aSBVJCX  THXklOV. 
Xlf.— COVXT,  HOW  TO  PBOCXBO. 
Xm.-nJUIMMXBT. 
XrV.— NBW  THIAL. 

XV.— DBTiMDAirr  nor  ArnABiito. 

§  1.   GENERAL  REMARKS. 

Blagkstone  defines  a  writ  of  error  to  be,  in  practice,  an  origi- 
nal writ,  which  lies  after  judj^ent  in  an  action  at  law  in  a  court  • 

•  Vol.  3,  R.  S.,  5th  ed.,  1035,  §  29. 
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• 

of  record  to  correct  some  supposed  mistake  in  the  proceedings  or 
judgment  of  the  court.^ 

Lord  Coke  says  it  is  a  writ  which  lieth  where  a  man  is  greived 
by  any  error  in  the  foundation,  proceeding,  judgment  or  exe- 
cution.' 

A  writ  of  error  has  further  been^defined  to  be  an  'original  writ 
issuing  out  of  the  court  in  which  it  may  by  law  be  made  return* 
able,  iU/the  nature  sb  well  of  a  certiorari  to  remove  a  record  from 
an  inferior  to  a  superior  court,  as  of  a  commission  to  the  judges 
of  such  superior  court  to  examine  the  record  and  to  affirm  ^d 
reverse  the  judgment  according  to  law.^ 

A  writ  of  error  is  used  to  remove  the  indictment  and  other 
proceedings  from  the  oyer  and  terminer  or  sessions  into  the 
Supreme  Court,  after  judgment  given  in  the  court  below,  for  the 
purpose  of  reversing  such  judgment.  When  once  judgment  is 
given,  this  is  the  only  remedy  for  any  defect  in  the  proceedings, 
but  it  can  never  be  obtained  before  judgments 

The  mode  of  reviewing  a  decision  of  the  oyer  and  terminer,  as 
it  existed  previous  to  the  adoption  of  the  Kevised  Statutes,  com- 
pared with  the  present  practice,  will  be  found  in  Camell  v.  The 
People,  in  1  Park.  Cr.  B.,  262. 

The  present  provisions  of  the  Revised  Statutes  upon  this  sub- 
ject are  to  be  found  in  article  second,  title  six,  chapter  two  of 
part  four  of  the  Bevised  Statutes. 

A  justice  of  the  Supreme  Court  has  power  to  allow  a  writ  of. 
error,  and  to  make  an  order  staying  proceedings  after  conviction 
in  a  capital  case.^ 

The  proceedings  upon  certioraris  and  writs  of  error  in  many 
respects  are  similar,  the  essential  difference  being  that  one  is  sued 
out  by  the  district  attorney,  in  behalf  of  the  people,  while  the 
other  is  generally  sued  out  by  the  defendant.  One  seeks  a 
review  of  the  case  before  judgment;  the  other  after  judgment 
has  been  rendered.  Both  are  based  upon  a  bill  of  exceptions. 
The  general  characteristics  are  the  same.  The  special  differences 
will  be  observed  by  a  careful,  perusal  of  the  last  and  present 
sections. 

»  3  Bl.  Com.,  406.  ■  Co.  litt.,  288. 

•  2  Saund.,  100,  n.  1 ;  2  Bac.  Abr.,  448. 

•     *  1  Chit.  Cr.  L.,  747 ;  State  ©.  Ruthven,  19  Mis.,  382;  Kinsley  v.  The  SUte, 
3  Ohio  (N.  S.),  372  J  4  Yeates,  319. 

•  Carnal «.  The  People,  1  Park.  Cr.  R.,  262. 
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§  2.    WHEN  WBTT  TO  ISSUE. 

Formerly  writs  of  error  upon  judgments  rendered  on  any 
indictment  for  a  capital  offence,  could  not  issue  unless  allowed 
by  one  of  the  justices  of  the  Supreme  Court,  upon  notice  given 
to  the  Attorney  General  or  to  the  district  attorney  of  thie  county 
where  the  conviction  was  had,  and  no  o£Scer  other  than  such  as 
are  above  enumerated  was  empowered  to  allow  such  writ.* 

But  it  is  now  provided  that  they  shall  issue  upon  convictions 
for  capital  offences,  or  for  one  piinishable  as  a  minimum  punish- 
ment, by  imprisonment  in  a  State  prison  for  life,  to  the  court  of 
general  sessions  in  the  city  of  New  York,  as  a  matter  of  right.^ 

It. is  provided  by  statute  that  in  all  other  cases  than  those 
above  mentioned,  writs  of  error  upon  any  final  judgment  ren- 
dered upon  any  indictiyient  are  writs  of  right,  and  issue,  of  course, 
in  vacation  as  well  as  in  term,  out  of  the  court  in  which  by  law 
they  may  be  made  returnable.® 

Li  cases  not  capital,  a  writ  of  error  for  the  purpose  of  review- 
ing  a  final  judgment  of  the  court  of  oyer  and  terminer  is  a  writ 
of  right,  and  issues,  of  course,  and  brings  before  the  Supreme 
Court  the  bill  of  exceptions  with  the  transcript  of  the  record.* 

It  is  no  objection  to  a  writ  of  error  that  the  prisoner's  fine  has 
been  paid,  or  that  his  sentence  of  imprisonment  has  been  fully 
executed.^ 

An  order  quashing  a  conviction  and  sentence  is  not  a  judgment 
'upon  an  indictment  which  can  be  reviewed  in  a  writ  of  error,' 
for  it  is  only  a  judgment  that  is  authorized  to  be  reviewed^ 

Thus,  an  order  of  the  court  of  sessions  that  judgment  against 
the  defendant  be  arrested,  cannot  be  reviewed;  nor  an  order 
quashing  an  indictment,  and  discharging  a  defendant  from  cus- 
tody,^ although  a  judgment  arising  on  demurrer  may  be,^  even 

'  2  R.  S.,  740,  §  16;  I  Park-,  611. 

*  Laws  1855,  ch.  337,  §  3;  amended  Laws  1858,  ch.  330;  Vide  Walter  o. 
Peo.,  32  N.  Y.,  147;  31  How.,  140 

•  2  R.  S.,  740,  §  17. 

*  Safford  o.  The  People,  1  Park.,  474.  See  Tates  v.  The  People,  6  John.,  335 ; 
Lavettt?.  The  People,  7  Cow.,  339. 

*  Bartholemy  e.  The  People,  2  Hill,  248. 

•  Peo.  V.  Barry,  10  Abb.,  225 ;  4  Park.,  657. 

'  Peo.  V.  Tarbox,  30  How.,  318;  Peo.  v.  Loomis,,  Id.,  323. 

•  Id.  ,  •  Peo.  V.  Hartung,  23  How.,  314. 

C.  P.— 29. 
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where  the  plea  of  not.  guilty  remained  in  the  record  undis- 
posed of.* 

A  writ  of  error  lies  immediately  to  the  Court  of  Appeals  from 
a  judgment  of  the  Supreme  Court  reversing  a  final  decree  or 
judgment  of  an  inferior  court,  notwithstanding  the  judgment 
sought  to  be  reviewed  directs  a  new  trial  or  like  proceedmgs  in 
the  inferior  court.  The  Court  of  Appeals  say  there  is  no  reason 
for  any  distinction  in  this  respect  between  civil  and  criminal 
cases.' 

6  8.   WBITS  OF  ERBOB  IN  BEHALF  OF  THE  PEOPLE  IN  CRIMINAL  CASES. 

Writs  of  error  to  review  any  judgment  rendered  in  favor  of 
any  defendant,  upon  any  indictment  for  any  criminal  offence, 
except  where  such  defendant  shall  have  been  acquitted  by  a  jury, 
may  be  brought  in  behalf  of  the  people  of  this  State,  by  the  dis- 
trict attorney  of  the  county  where  such  judgment  shall  be  rendered, 
upon  the  same  being  allowed  by  a  justice  of  the  Supreme  Court, 
and  the  Court  of  Appeals  shall  have  fall  power  to  review  by 
writ  of  error  on  behalf  of  the  people,  any  such  judgment  ren- 
dered in  the  Supreme  Court,  in  favor  of  any  defendant  charged 
with  a  criminal  offence.® 

It  was  held,  prior  to  the  passage  of  this  act,  that  a  writ  of  error 
would  not  lie  in  behalf  of  the  people,  after  judgment  for  the 
defendant,  in  a  capital  case.^ ' 

The  act  of  1852,  enabling  the  people  to  bring  error  in  certain 
cases,  applies  only  to  final  judgments,  and  a  judgment  leaving  an 
issue  of  fact  undisposed  of,  is  not  final.  The  indictment  con- 
tained several  counts,  and  the  prisoner  pleaded  not  guilty  to  the 
first,  and  demurred  to  the  others.  The  defendant  had  judgment 
on  the  demurrers,  and  the  people,  without  trying  the  issue  of  fact, 
or  otherwise  disposing  of  it,  brought  error  in  the  Supreme  Court, 
which  afiirmed  the  judgment.  The  Court  of  Appeals  reversed 
the  judgment  of  the  Supreme  Court,  and  directed  that  court  to 
dismiss  the  writ  of  error  to  the  oyer  and  terminer.* 

In  the  above  cited  case  in  4  Kern.,  Wright,  J.,  said,  that  in 
the  People  v.  Coming  (2  Com.,  9),  it  was  held,  that  the  people 

*  Hartung  v,  Peo.,  26  N.  Y.,  154.        •  Id.,  26  N.  Y.,  154. 
«  2  R.  S.,  742,  §  31;  Laws  1852,  ch.  82. 

*  People  V.  Corning,  2  Com.,  9.    See  People  e.  Carnell,  2  Seld.,  463. 

*  People  V.  Merrill,  4  Kern.,  74;  reversing  2  Park.,  590. 


WRITS  OF  ERROR  AND  CERTIORARI,  ETC.  451 

could  not  bring  error  after  judgment  for  the  defendant  in  a 
criminal  case.  This  decision  led  in  1852,  to  the  passage  of  an 
enabling  act.  This  act  authorized  the  district  attorney  of  the 
county  where  the  judgment  was  rendered,  upon  the  same  being 
allowed  by  a  justice  of  the  Supreme  Court,  to  bring  a  writ  of 
error  in  behalf  of  the  people  of  the  State,  to  review  any  judg- 
ment rendered  in  favor  of  any  defendant,  upon  any  indictment 
for  any  criminal  offence,  except  where  such  defendant  shall  be 
acquitted  by  a  jury.  The  judgment  mentioned,  and  which  this 
statute  authorizes  a  writ  of  error  on  behalf  of  the  people  to 
review,  is  clearly  a  final  judgment  upon  the  whole  record.  It  is 
a  judgment  rendered  upon  an  indictment,  and  not  upon  particu- 
lar counts  thereof,  leaving  others  undisposed  of.^ 

So,  also,  the  people  are  not  entitled  to  a  writ  of  error  to  review 
the  order  of  the  Supreme  Court  granting  a  new  trial  in  a  criminal 
case,  where  there  had  been  a  conviction,  and  certiorari  with  stay 
of  judgment  in  the  court  below.  The  writ  only  lies  where  there 
has  been  judgment  for  the  prisoner  upon  the  indictment.' 

The  act  applies  to  judgments  as  well  upon  verdict,  as  to  those 
on  demurrers,^  and  it  is  no  objection  that  the  record  was  drawn 
up  without  any  request  from  the  prisoner.^ 

§  4.   BILL  OF  EXOEFnONS. 

As  has  been  before  noticed,  on  the  trial  of  any  indictment, 
exceptions  to  any  decision  of  the  court  may  be  made  by  the 
defendant,  in  the  same  cases  and  manner  provided  by  law  in  civil 
cases,  and  a  bill  of  exceptions  shall  be  settled,  signed  and  sealed, 
and  shall  be  filed  with  the  clerk  of  the  court,  and  returned  upon 
a  writ  of  error,  as  now  authorized  in  personal  actions,  or  upon  a 
certiorari,  as  provided  by  statute;  and  the  same  proceedings  may 
be  had  to  compel  the  signing  and  sealing  of  such  bill  and  the 
return  thereof.* 

*  In  seeking  to  review  a  trial  had  in  a  criminal  case,  it  is  of  vital 
importance  that  the  proper  exceptions  should  be  duly  taken  as 

>  Vide  2  Stld.,  463. 

*  Peo.  V.  Nestle,  19  N.  T.  (5  Smith),  583. 

•  Peo.  V.  Clark,  7  N.  Y.  (3  Seld.),  385. 

♦  19  N.  Y.,  549. 

•  2  R.  S.,  736,  §  23. 
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in  civil  cases,  and  the  principal  questions  of  law  sought  to  be 
reviewed,  are  raised  by  bill  of  exceptions,  as  upon  exceptions  in 
a  civil  action.* 

A  yerdict  will  not  be  set  aside  upon  a  bill  of  exceptions, 
although  there  was  error  upon  the  trial,  if  the  error  was  such 
that  it  could  work  no  injury  to  the  exceptant.  This  rule  was 
applied  to  a  case  of  conviction  for  murder,  wheire  there  was  an 
error  in  the  charge  respecting  the  law  of  homicide;  but  the  facts  of 
the  case  did  not  call  for  a  charge  upon  the  point.' 

The  act  of  1855,  previously  referred  to,  makes  a  distmction  as 
to  the  contents  of  the  bill  of  exceptions,  where  the  conviction  was 
for  a  capital  offence,  or  one  punishable  as  a  minimimi  punishment 
by  imprisonment  in  a  State  prison  for  life,  in  cases  of  convictions 
in  the  court  of  general  sessions.^ 

^  5.   STAY  OF  FBOCEEDINGS. 

But  no  such  writ  of  error  dhall  stay  or  delay  the  execution  of 
such  judgment  or  of  sentence  thereon,  unless  the  same  shall  be 
allowed  by  a  justice  of  the  Supreme  Court,  with  an  express  direc- 
tion therein  that  the  same  is  to  operate  as  a  stay  of  proceedings 
on  the  judgment,  upon  which  such  writ  shall  be  brought.^ 

A  stay  of  proceedings  on  a  conviction  in  a  criminal  case,  till  a 
decision  on  writ  of  error,  is  a  matter  of  discretion.^ 

There  is  an  exception  to  the  above  provision  of  the  statute, 
which  declares  that  where  the  conviction  is  for  a  capital  offence, 
or  for  one  punishable  as  a  minimum  punishment  by  imprisonment 
in  a  State  prison  for  life,  the  same  may  be  brought  before  the 
Supreme  Court  and  court  of  appeals,  from  the  court  of  general 
sessions,  in  and  for  the  city  of  New  York,  by  a  writ  of  error,  with 
a  stay  of-  proceedings  as  a  matter  of  right.^ 

A  judge  of  the  Supreme  Court  has  power  to  allow  a  writ  of 
error,  with  a  direction  therein  staying  execution.^  The  provision 
that  no  judge,  court  or  officer  other  than  the  Governor,  shall  have 
authority  to  reprive  or  suspend  the  execution  of  .any  convict  sen- 

*  Ante. 

*  Shorter  v.  The  Peo.,  2  Com.,  193,  afflimmg  4  Barb.,  460. 

*  Laws  1855,  ch.  337,  §  3,  p.  613.    Vide  ante ;  Laws  1858,  ch.  330. 

*  2  B.  S.,  740,  §  18. 

*  Peo.  V,  Hohnes,  3  Park.  Cr.,  567;  5  Abb.,  420. 

'  Laws  1855,  ch.  337,  §  3.    See  also  Laws  1858,  ch.  330. 
'  2  R.  S.,  740,  §  14, 16. 
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tenced  to  the  punishment  of  death/  does  not  relate  to  a  stay  of 
execution  for  the  purpose  of  a  judicial  review.* 

§  6.   WRIT  TO  BE  FILED. 

Such  writ,  when  so  allowed,  shall  be  filed  with  the  clerk  of  the 
court  in  which  the  judgment  was  rendered,  who  shall  furnish  to 
the  party  filing  the  same,  a  certificate  of  the  filing  thereof,  with  a 
copy  of  the  allowance.® 

§  7.   CUSTODY  or  DEFENDANT. 

If  the  defendant,  in  the  indictment  for  the  removal  of  which 
such  writ  of  error  shall  be  allowed,  be  in  the  custody  of  the 
sherifi*  of  the  county,  and  such  allowance  direct  a  stay  of  proceed- 
ings on  the  judgment,  it  shall  be  the  duty  of  such  sherifiT,  upon 
being  served  with  the  clerk's  certificate  of  such  writ,  to  keep  such 
defendant  in  his  custody  without  executing  the  sentence  which 
may  have  been  passed  upon  such  indictment,  and  to  detain  such 
defendant  to  abide  such  judgment  as  may  be  rendered  upon  such 
writ  of  error.* 

§  8.  OF  LETTINa  THE  DEFENDANT  TO  BAIL. 

If  the  ofience  charged  in  the  indictment  for  the  removal  of 
which  such  writ  of  error  shall  be  allowed,  be  punishable  in  a 
State  prison  or  in  a  county  jail,  any  ofiScer  authorized  by  the 
statute  above  cited,  to  allow  such  writ  of  error,  may  allow  a  writ 
of  habeas  corpus,  to  bring  before  him  the  defendant  in  such 
indictment,  and  may,  thereupon,  let  him  to  bail  upon  a  recogni- 
zance with  sufiScient  silreties,  conditioned  that  the  defendant 
shall  appear  in  the  Supreme  Court  to  receive  judgment  on  such 
writ  of  error,  or  in  the  court  in  which  the  trial  on  such  indict- 
ment shall  have  been  had,  at  such  time  and  place  as  the  Supreme 
Court  shall  direct,  and  that  he  will  obey  every  order  and  judg- 
ment which  the  Supreme  Court  shall  make  in  the  premises.^ 

In  all  cases,  svhere  a  writ  of  error  has  been  properly  allowed 
under  the  provisions  of  the  statute,  above  cited  in  criminal  cases, 

»  2  R.  S.,  658,  §  15. 

*  Carnal  v.  The  Peo.,  1  Park.,  262. 

•  2  R.  S.,  740',  §  19.  _ 

*  Id.,  §  20. 

•  Id.,  §  21. 
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an  application  by  the  prisoner  to  be  admitted  to  bail  may  be 
made  mider  the  section  last  quoted,  although  the  writ  of  error  is 
returnable  in  the  Court  of  Appeals.  Upon  an  application  by  a 
prisoner  to  be  let  to  bail,  under  this  section  of  the  statute,  the 
officer  is  to  use  a  discretion;  he  is  to  act  judicially  and  not  min- 
isterially, and,  in  the  exercise  of  the  power  conferred  upon  him, 
he  is  to  be  governed  by  such  legal  considerations  as  have  hitherto 
properly  controlled  courts  and  officers  in  the  discharge  of  their 
duties  in  similar  cases.  Bail  in  criminal  cases  is  not  based  on  the 
grace  or  the  favor  of  the  court,  but  solely  on  the  doubt  which 
may  exist  as  to  the  prisoner's  guilt.  If  his  guilt  is  past  dispute 
he  ought  not  to  be  bailed.  At  each  step  of  the  proceedings  the 
grounds,  upon  which  a  prisoner  can  be  let  to  bail,  diminish  as 
the  evidences  of  his  guilt  increase.  After  conviction  and  sen- 
tence his  claims  to  be  let  to  bail  are  further  diminished;  yet 
even  at  that  point,  if  it  appears  that  his  conviction  was  unjust, 
or  there  is  serious  doubt  of  his  guilt,  his  application  may  be 
granted. 

It  seeums  that  the  statute  gives  to  a  prisoner  under  conviction 
and  sentence  the  right  to  apply  to  be  let  to  bail,  even  after  his 
conviction  has  been  adjudged,  to  be  legal  by  the  Supreme  Court. 
But  at  that  stage  of  the  proceedings  the  legal  doubts  concerning 
the  guilt  of  the  prisoner,  ought  to  be  considered  so  well  settled 
against  him  that  the  application  for  bail,  if  made  to  a  judge  at 
chambers,  should  be  very  cautiously  entertained,  and  only  granted 
in  cases  of  great  question  and  difficulty.^ 

§  9.   BETURN  TO  THE  WBTT. 

Upon  any  writ  of  error  being  filed,  which  shall  operate  as  a 
stay  of  proceedings,  it  shall  be  the  duty  of  the  clerk  of  the  court 
to  make  a  return  thereto  without  delay,  containing  a  transcript 
of  the  indictment,  bill  of  exceptions  and  judgment  of  the  court, 
certified  by  the  clerk  thereof.* 

Where  the  return  to  a  writ  of  error  contained  no  judgment 
record,  but  only  the  indictment  and  the  clerk's  minutes  of  the 
trial,  it  was  held  that  there  was  nothing  before  the  court  on 
which  the  error  could  be  assigned.^ 

'  The  Peo.  e.  Restell,  2  Barb.,  450. 

•  2  R.  S.,  740,  §  22. 

'  Thompson  «.  Peo.,  3  Park.,  208. 
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The  provisions  of  the  statute  prescribing  the  contents  of  the 
return  to  be  made  by  the  clerk,  to  writs  of  error  in  criminal 
cases,  and  declaring  that  the  court  shall  proceed  on  that  return 
and  render  judgment  upon  the  record  before  them,  do  not  limit 
the  general  powers  of  the  court  to  redress  all  errors,  and  for  that 
purpose  to  bring  before  it  such  proceedings  in  the  cause  not  fully 
presented  in  the  record  made  up  in  the  court  below  as  may  be 
important  to  enable  it  do  so.^ 

The  regularity  of  all  the  proceedings  should  appear  by  the 
record  itself,  and  upon' writ  of  error,  if  any  material  defect  appear 
on  inspection  of  the  record,  the  judgment  should  be  reversed.^ 

The  return  to  a  writ  of  error  brings  before  the  court  the 
indictment,  all  pleas  thereto,  whether  general  or  special,  the 
proceedings  thereon,  and  the  bill  of  exceptionSj  and  all  those 
matters  are  open  to  review.^ 

The  proceedings  of  a  court  of  sessions,  in  the  trial^  of  an  indict- 
ment,  will  not  be  reviewed  on  writ  of  error  by  the  Supreme 
Court  until  a  record  of  judgment  shall  have  been  made  up  and 
filed,  and  where  the  return  to  a  writ  of  error  was  defective  in 
this  respect,  on  motion  of  the  district  attorney,  the  writ  of  error 
was  quashed.^ 

Since  the  adoption  of  the  Revised  Statutes  a  party,  who  has 
,  brought  a  writ  of  error  to  reverse  a  judgment  in  a  criminal  case, 
cannot  allege  diminution  and  sue  out  a  writ  of  certiorari,  but 
the  cause  must  be  decided  upon  the  return  to  the  writ  of  error; 
which  return  properly  includes  the  pleadings,  the  bill  of  excep- 
tions, if  any,  and  the  judgment.  Any  irregularity,  which  cannot 
be  made  to  appear  in  the  return  to  the  writ  of  error,  can  be 
made  available,  on  motion  in  the  court  below,  either  to  quash 
the  indictment,  or  for  new  trial,  or  for  other  appropriate  relief, 
according  to  the  circumstances  of  the  case;  thus,  if  an  irregu* 
larity  has  been  allowed  in  summonmg  or  empanneling  the  petit 
jury,  unless  the  defendant  can  present  the  objection  in  the  form 
of  an  exception  .to  some  decision  upon  the  trial,  he  cannot  make 
it  the  ground  of  reversing  the  judgment  upon  a  writ  of  error.* 

■  Peo.  V.  Cancemi,  16  N.  Y.  (2  Smith)  501 ;  7  Abb.,  271 ;  see  O'Leary  e. 
Peo.,  17  How.,  316. 

•  McGuire  v.  Peo.,  2  Park.,  148 ;  Tide  Thompson  v.  Peo.,  3  Park.,  208. 

•  Grant  v.  Peo.,  4  Park  ,  527. 

«  Dawson  o.  Peo.,  5  Park.,  118 ;  see  Weed  v.  Peo.,  31  N.  T.,  465. 

•  McCann  v.  Peo.,  3  Park.,  272. 
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The  proceedings  of  a  court  of  sessions  will  not  be  reviewed 
on  writ  of  error  until  a  record  of  judgment  shall  have  been  made 
up  and  filed,  and  when  a  return  to  a  writ  of  error  was  defective 
in  this  respect,  on  motion  of  the  district  attorney  the  writ  of 
error  was  quashed.* 

§  10.   DUTY  OP  THE  DISTRICT  ATTORNEY. 

The  district  attorney  of  the  county  shall  bring  on  for  argument 
as  soon  as  practicable  the  return  to  such  writ  of  error,  and  it 
shall  also  be  competent  for  the  defendant,  in  any  indictment 
removed  by  writ  of  error,  to  notice  and  bring  on  for  argument 
the  return  to  any  such  writ,' 

A  motion  to  set  aside  a  stay  of  proceedings  and  quash  a  writ 
of  error,  may  be  made  by  the  district  attorney,  and  the  prisoner's 
counsel  cannot  avail  himself  of  the  objection  that  such  motion 
should  have  been  made  by  the  Attorney  General.' 

§  11.  NOTICE  OF  ABQUMENT  AND  SERVICE  THEBEOF. 

If  an  attorney  shall  have  appeared  for  the  defendant  in  any 
indictment  so  removed  by  writ  of  error,  by  giving  notice  to  the 
district  attorney,  within  ten  days  after  the  filing  of  such  writ  of 
error,  notice  of  argument  thereof  may  be  served  on  such  attor- 
ney by  the  district  attorney,  as  in  other  cases.  If  no  attorney 
shall  have  so  appeared,  such  notice  shall  be  served  personally  on 
the  defendant,  if  he  be  in  custody,  and  if  he  be  not  in  custody,  it 
may  be  served  by  affixing  the  same  in  the  office  of  a  clerk  of  the 
Supreme  Court.* 

By  the  designation,  **  office  of  a  clerk  of  the  Supreme  Court,'' 
is  undoubtedly  meant  the  office  of  the  clerk  of  the  county  where 
the  trial  and  conviction  was  had. 

« 

§  12.   COURT,  HOW  TO  FBOCEED. 

It  is  provided  by  statute  that  no  assignment  of  errors  or  joinder 
in  error  shall  be  necessary  upon  any  writ  of  error  issued  pursuant 
to  the  provisions  of  the  statute  above  cited,  but  the  court  shall 
proceed  on  the  return  thereto,  and  render  judgment  upon  the 
record  before  them.*^ 

*  Dawson  v,  Peo.,  5  Park.,  118.  '  2  R.  S.,  741,  §  23. 

*  Caraell  v.  The  People,  1  Park.  Cr.,  262. 

*  2  R.  S.,  741,  §  24.  •  2  R.  S.,  741,  §  25. 
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The  Revised  Statutes  have  obviated  an  assignment  of  error 
and  allegations  of  diminution  on  writs  of  error  and  certiorari  in 
criminal  cases.  In  deciding  a  criminal  case,  therefore,  brought 
up  on  a  writ  of  error,  the  Supreme  Court  cannot  look  beyond  the 
record  of  judgment 

To  enable  a  party  to  avail  Imnself  of  any  irregularities  in  the 
court  below,  it  should  be  presented,  in  the  first  instance,  in  that 
court,  either  by  plea  in  abatement  or  bill  of  exceptions,  so  as  to 
introduce  it  upon  the  record,  and  thus  subject  it  to  review  upon 
a  writ  of  error  after  judgment* 

The  finding  of  the  jury  at  the  oyer  and  terminer,  upon  a  mere 
question  of  fact,  cannot  be  reviewed  by  the  appellate  court  on  a 
writ  of  error,  although  it  appear  aflSrmatively  that  the  bill  of 
exceptions  contains  all  the  testimony  given  on  the  trial.^ 

But  this  is  otherwise  where  the  conviction  was  for  a  capital 
offense,  or  one  punishable  as  a  minimum  imprisonment  in  State 
prison  for  life,  and  was  had  in  the  court  of  sessions  of  the  city 
and  county  of  New  York.' 

The  practice  in  the  Supreme  Court  in  relation  to  notes  of  issue, 
printing  and  furnishing  copies  of  the  appellate  papers  and  points, 
is  the  same  as  upon  writs  of  certiorari  and  appeals  in  civil  actions, 
which  are  heard  at  the  general  term  of  the  Supreme  Court 

§  13.  JUDGMENT. 

The  provisions  of  the  Bevised  Statutes  were  as  follows:  If 
the  Supreme  Court  shall  affirm  such  judgment,  it  shall  direct  the 
sentence  pronounced  to  be  executed  accordingly.  If  the  Supreme 
Court  shall  reverse  the  judgment  rendered,  it  shall  either  direct 
a  new  trial,  or  that  the  defendant  be  absolutely  discharged, 
according  to  the  circumstances  of  the  case.* 

But  by  amendment  of  1859,^  it  is  now  provided  that  whenever, 
after  conviction  upon  any  indictment,  the  record  thereof  shall  be 
removed  from  any  other  court  into  the  Supreme  Court  for  the 
purposes  of  review,  the  Supreme  Court  shall,  upon  affirming  or 
reversing  the  judgment  or  other  proceedings,  remit  the  record 

"  *  Hayen  ©.  The  People,  3  Park.  Or.,  175. 

*  Colt  V,  The  People,  1  Park.,  611. 

■  Laws  1855,  ch.  337,  §  3;  Laws  1858,  ch.  330. 

*  2  R.  S.,  714,  §  26.  \ 

*  Laws  1859,  ch.  462,  §  2,  p.  1074;  Vide  Laws  1862,  ch.  462. 
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to  the  court  from  which  the  same  was  removed,  and  the  court  to 
which  the  same  shall  be  so  remitted  shall  have  power  to  proceed 
thereon,  according  to  the  decision  and  direction  of  the  Supreme 
Court.  And,  by  a  further  amendment,^  it  is  provided  that  the 
appellate  5ourt  shall  have 'power,  upon  any  writ  of  error,  when 
it  shall  appear  that  the  conviction  has  been  legal  and  regular,  to 
remit  the  record  to  the  court  in  which  such  conviction  was  had, 
to  pass  such  sentence  thereon  as  the  said  appellate  court  shall 
direct. 

Where  a  court  of  review  reverses  a  judgment  for  error  in  the 
record,  it  must  generally  render  such  a  judgment  as  the  court 
below  ought  to  have  rendered.* 

But  if  a  wrong  judgment  be  given  against  a  defendant,  which  is 
reversed  on  error,  the  court  of  review  can  neither  give  a  new 
judgment,  nor  send  the  proceedings  back  to  the  court  below  for 
a  proper  judgment,  unless  the  case  be  presented  by  bill  of  excep- 
tions when  a  venire  de  novo  mi^r  be  awarded.' 

Where  the  defendant  demurred  for  a  misdemeanor  in  the  court 
below,  and  judgment  was  there  given  against  the  people,  which 
was  reversed  on  error,  held  that  the  court  above  must  render  a 
final  judgment  for  the  people  on  the  demurrer,  and  pass  sentence 
on  the  defendant,  and  that  he  could  not  be  permitted  to  withdraw 
the  demurrer,  and  plead.^  A  judgment  against  the  defendant  in  a 
criminal  case,  will  not  be  reversed  by  default.^ 

It  was  not  the  intention  of  the  Legislature,  in  authorizing  bills 
of  exceptions  to  be  filed  in  criminal  cases,  that  convictions  should 
be  reversed  for  any  and  every  error  committed  on  the  trial.  The 
important  and  controlling  question  in  such  cases  is,  whether  any 
error  has  been  committed  which  could  afiect  the  rights  of  the 
accused.  If  there  has  been  any  such  error,  however  slight  it  may 
have  been,  the  conviction  should  be  set  aside.  But  all  exceptions 
not  having  a  direct  reference  to  the  merits  of  the  case,  should  be 
disregarded.* 

The  district  attorney  can  move  to  quash  a  writ  of  error  and 
stay  of  proceedings  in  a  capital  case.^ 


>  Laws  1869,  ch.  462,  p.  406. 

*  Peo.  V.  Taylor,  3  Denio,  91. 
■'  Idem,  also  17  How.,  316. 

*  Idem. 

*  Peo.  V.  Lohman,  2  Barb.,  216. 

*  Carnal  v,  Peo.,  1  Park.,  262. 


Barron  t.  The  Peo.,  1  Barb.»  136. 
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It  was  held  that  on  error,  a  new  trial  cannot  be  granted  on  the 
ground  of  newly  discovered  evidence.  Thus  in  the  People  v. 
McMahon  (2  Park.,  672),  the  court  said  ''  relief  is  also  asked 
on  the  ground  of  newly  discovered  evidence,  and  affidavits  are 
laid  before  us  with  a  view  of  showing  that  important  evidence 
has  been  discovered  since  the  trial.  No  such  ground  is  avail- 
able on  a  writ  of  error.  We  can  only  review  the  legal  ques- 
tions growing  out  of  the  trial,  and  reverse  for  any  error  that  may 
be  found  to  have  been  there  committed.  For  any  mistake  of  fact, 
or  for  any  relief  upon  the  ground  of  new  evidence,  the  party  can 
only  look  to  the  tribunal  in  which  the  issue  was  tried.  The 
power  of  the  oyer  and  terminer  to  grant  a  new  trial  on  the  merits, 
has  been  ably,  and,  I  think  conclusively  vindicated  by  one  of  my 
associates,  in  the  People  v.  Morrison  (1  Park.  Cr.  R,  625):  at  all 
events,  no  such  power  is  vested  in  the  appellate  tribunal ;"  but 
it  has  since  been  held  that  a  court  of  oyer  and  terminer  has  no 
power  to  grant  a  new  trial  upon  the  merits,  and  that  a  motion 
for  a  new  trial  upon  the  grounds  of  irregularity,  may  be  made 
upon  affidavits,  on  the  hearing  of  the  return  to  a  writ  of  error.^ 

In  Barron  v.  The  People,  (1  Barb.,  136),  the  court  said  they 
would  not  reverse  a  judgment  by  default  in  a  criminal  case;  that 
a  convicted  criminal  could  not  be  got  out  of  the  State  prison  by 
default,  but  that  they  must  be  satisfied  there  was  error  in  the 
record  or  proceedings  in  the  court  below. 

In  the  eases  mentioned  in  the  act  of  1855,*  *the  court  may  order 
a  new  trial,  if  it  be  satisfied  that  the  verdict  against  the  prisoner 
was  against  the  weight  of  evidence,  or  against  law,  or  that  justice 
requires  a  new  trial,  whether  any  exception  shall  have  been  taken 
or  not  in  the  court  below. 

Under  the  act  of  1855,  above  cited,  the  court  is  not  required  to 
reverse  for  every  error  which  would  We  the  subject  of  exception, 
but  only  when  the  court  is  satisfied  that  the  verdict  is  against  the 
weight  of  evidence,  or  against  law,  or  where  justice  requires  a 
reversal.' 

The  rule  that  a  verdict  will  not  be  set  aside  on  a  bill  of  excep- 
tions, although  there  was  error  on  the  trial,  if  the  error  was  such 

>  6  Smith,  531 ;  5  Park.,  621.    See  page  462,  post. 

'  Vide  ante. 

'  Peo.  V.  McCann,  15  How.,  S05. 
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that  it  could  work  no  injury,  is  the  same  in  criminal  as  in  civil 
cases.^ 

Generally,  the  question  in  a  court  of  review  is,  whether  the 
judgment  of  the  subordinate  tribunal  was  erroneous  when  pro- 
noimced  upon  the  law  as  it  then  stood;  but  on  a  writ  of  error, 
the  court  of  appeals  will  reverse  the  judgment,  although  the  court 
below  did  not  err  in  pronouncing  it,  if  from  a  subsequent  change 
in  the  law  it  is  evident  that  the  judgment  ought  not  to  stand  or 
be  executed.* 

The  default  of  the  defendant  does  not  entitle  the  district  attor- 
ney to  a  reversal  of  the  proceedings  in  the  court  of  sessions  as  a 
matter  of  course.  It  is  the  duty  of  the  court  to  determine  the 
case  upon  the  writ  and  return,  in  the  same  manner  as  if  the  defend- 
ant had  appeared  and  argued  the  case.^ 

Erroneous  instructions  by  the  judge  will  not  authorize  the 

reversal  of  the  judgment  where  it  appears  from  the  form  of  the 

finding,  as  matter  of  legal  necessity,  that  the  error  did  not  affect 
the  result,  and  wrought  no  actual  prejudice  to  th^  party .^    * 

^  14.   NEW  TRIAL. 

If  a  new  trial  be  ordered  by  the  Supreme  Court,  as  provided 
by  the  section  of  the  statute  above  cited,  the  same  shall  be  in  the  • 
court  in  which  the  indictment  was  first  tried.* 

On  error  in  a  criminal  case,  whether  there  is  a  bill  of  excep- 
tions or  not,  where  the  judgment,  if  reversed,  must  be  reversed 
upon  the  record  alone,  and  upon  the  ground  that  a  wrong  judg- 
ment was  given  upon  a  lawful  md  regukr  verdict;  the  court  should 
not  order  a  new  trial  if  the  prisoner  could  plead  his  former  regu- 
lar trial  and  conviction  in  bar  of  another  trial.* 

But  the  Supreme  Court  may,  since  the  act  of  1863,  remit  a 
cause  brought  up  on  writ  of  error  from  the  oyer  and  terminer,  in 
which  that  court  has  passed  a  sentence  npt  warranted  by  law, 
with  directions  to  pronounce  the  proper  sentence.^ 

*  Shorter  c.  Peo.  2  N.  Y.,  193. 

*  Hartung  e.  Peo.,  22  N.  T.,  95. 

*  Peo.  e.  Tarbox,  30  How.,  318. 

*  Peo.  t>.  Bransby,  32  N.  Y.,  525.    Vide  28  How.,  205. 

*  2  R.  S.,  741,  §  28. 

*  Sheppard  i>.  Peo.,  24  How.,  388. 

*  Peo.  V.  Ratzky,  29  N.  Y.,  124. 
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§  15.  DEFENDANT  NOT  AFFEARING. 

If  a  defendant  in  any  indictment  shall  have  been  let  to  bail 
after  the  bringing  of  any  writ  of  error,  as  provided  by  the  stat- 
utes above  cited,  and  shall  neglect  to  appear  at  any  new  trial 
that  may  have  been  ordered,  or  ip  appear  and  receive  judgment, 
the  court  authorized  to  render  such  judgment,  or  in  which  such 
new  trial  shall  have  been  directed,  may  cause  such  defendant  to 
be  arrested  in  the  same  maimer  as  upon  the  finding  of  an  indict- 
ment, and  may  forfeit  his  recognizance,  and  direct  the  same  to  be 
prosecuted.*  ' 

SECTION  IV. 

OF  MOTIONS  FOR  NEW  TRIALS. 
Section   I.— Nxw  tbiau  vpon  tkb  MBwrra,  or  fom  nmsaiTLAJUTT,  ob  oh  thb  oxourd  ov 

NKWLT  TUBCOV^XKV  XYXDXHCB, 
n.— OROUinM  OV  THB  MOTION. 

a.  NbWLT  DUOOVXBBB  BTmXRCB. 

b.  Oh  thb  oboubd  ov  htbpbisx. 

c.  Ibrxoulabitt  nf  snatoNure  and  dbawiko  thb  jurors. 

d.  Bias  OR  bostiutt  OF  THB  JURORS. 

«.  TaMPBRIBO  WITH  THB  JUBT. 
/.  MnOOHDVCT  ov  THR  JUBT. 
f .  VrBDICT  AOAIK8T  BVISRBCB. 

A.  Vrbsict  aoahist  law. 

§  1.   NEW  TRIALS  UPON  THE  MERITS,  OR  FOR  IRREGULARITr,  OR  ON 
THE  GROUND  OF  NEWLY  DISCOVERED  EVIDENCE. 

A  new  trial  may  be  defined  to  be  the  re-investigation  of  the 
facts  in  a  case,  or  rather  of  the  legal  rights  of  the  parties  upon 
disputed  facts.  In  other  words,  it  is  a  re-hearing  of  the  cause 
granted  by  the  court  on  motion  of  the  party  dissatisfied  with  the 
result  of  the  previous  trial,  upon  a  proper  case  being  presented 
for  the  purpose  before  another  jury.^ 

The  subject  of  a  new  trial,  in  criminal  cases,  is  of  paramount 
importance  to  the  ends  of  justice  as  well  as  to  the  accused,  per- 
sonally. If  the  defendant  has  been  improperly  convicted,  he 
should  neither  suffer  the  punishment  nor  the  disgrace  which 
attaches  to  his  conviction.  The  law  should  supply  the  means  of 
correcting  the  error,  and  if  it  fail  to  do  so  it  is  remiss  in  its 
highest  duty — ^that  of  full  protection  to  the  rights  of  the  citizen.^ 

»  2  R.  S.,  742,  §  29. 

■  2  G.  A  W.  on  New  Trials,  32. 

•  J  Arch.  Cr.  Pr.,  178,  note. 


462  CRIMINAL  PRAOTICIL 

The  English  rule,  that  in  no  case  of  felony  can  a  new  trial  be 
granted,  has  no  foundation  in  reason,  and  has  never  been  estab- 
lished as  authority  in  our  courts.  There  is  no  reason  why  a  man 
who  has  been  defeated  by  surprise,  by  failure  in  proof,  or  for 
any  of  the  numerous  causes  for  which,  new  trials  are  granted  in 
circuit  suits,  should  be  permitted  another  opportunity  to  estab- 
lish the  right,  which  does  not  exist  and  cannot  be  applied  with 
more  force  for  allowing  an  innocent^  man,  who  has  been  wrong- 
fully convicted,  the  right  to  assert  and  prove  his  innocence  by 
another  trial.^ 

Courts  of  sessions,  by  statute,  have  the  power  in  the  several 
counties  of  this  State,  to  grant  new  trials  upon  the  merits,  or  for 
irregularity,  or  on  the  ground  of  newly  discovered  evidence,  in 
all  cases  tried  before  them.' 

But  the  court  of  oyer  and  terminer  has  no  power  to  order  a 
new  trial  upon  the  merits,  after  a  conviction  for  felony.^ 

Where  the  conviction  is  in  the  oyer  and  terminer,  and  it  is 
desired  to  make  a  motion  for  a  new  trial,  on  the  ground  of  an 
irregularity,  which  does  not  appear  upon  the  record,  the  proper 
course  is  to  remove  the  proceedings  into  the  Supreme  Court, 
either  by  writ  of  error  after  judgment,  or  by  certiorari  before 
judgment ;  and  after  the  writ  has  been  returned,  and  not  before, 
affidavits  may  be  read  upon  the  argument  to  correct  an  error 
arising  out  of  an  irregularity  prejudicial  to  the  rights  of  the  pris- 
oner, which  does  not  appear  upon  the  record,  and  where  he  has 
no  other  legal  mode  of  redress,  such  as  improper  conduct  on  the 
part  of  one  of  the  jurors.* 

The  application,  when  made  to  a  court  of  sessions,  to  set  aside 
a  conviction  for  irregularity,  surprise,  or  upon  the  ground  of 
newly  discovered  evidence,  must  be  made  before  judgment.  The 
statute  does  not  give  power  to  set  aside  a  judgment  regularly 
entered.* 

As  to  whether  the  provisions  of  the  act  of  1860,  granting  leave 
to  make  motions  for  new  trials  in  criminal  cases,  extends  to  the 

>  Peo.  V,  Stone,  5  Wend.,  42;  Peo.  e.  Judges,  2  Barb.,  282. 

•  Laws  1859,  ph.  339,  §  4,  p.  794. 

•  Appo  V,  The  Peo.,  20  N.  T.  (6  Smith),  631. 
* 'Willis  V.  Peo.,  5  Park.,  621. 

•  Peo.  «.  Donnelly,  21  How.  Pr.,  40(5. 
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court  of  general  sessions  of  the  city  of  New  York,  there  are  con- 
flicting decisions.^ 

But  the  Court  of  Appeals  have  held  that  the  court  of  general 
sessions,  and  the  court  of  sessions  of  any  county,  are  one  and  the 
same  tribunal.' 

The  superior  court  of  Bufbrlo,  has  power  to  grant  a  new  trial 
to  a  defendant  convicted  of  a  misdemeanor,  either  on  the  judge's 
minutes,  at  the  same  term  at  which  he  was  convicted,  or  on  a  case 
at  general  term.^ 

In  considering  an  application  for  a  new  trial  upon  the  merits^ 
or  for  irregularity,  or  on  the  ground  of  newly  discovered  evi- 
dence, the  motion  is  usually  made  in  the  ordinary  manner  of  other 
motions  upon  affidavits,  accompanied  with  a  notice  of  motion  upon 
the  usual  notice.  The  first  of  the  above  mentioned  grounds,  in 
relation  to  a  new  trial  upon  the  grounds  of  irregularity,  though 
it  may  not  be  made  upon  a  case  or  exceptions,  is  in  general  made 
upon  the  judge's  minutes  at  the  time  of  the  trial,  in  an  analagous 
manner  to  similar  motions  in  civil  actions,  as  regulated  by  the 
code  of  procedure,^  rather  than  upon  a  notice  of  motion  and 
motion  papers. 

The  other  grounds  of  surprise  and  newly  discovered  evidence, 
however,  as  they  relate  more  particularly  to  matters  resting 
without  the  knowledge  of  the  trial  judge,  could  not  be  made 
upon  his  minutes,  and  are  properly  brought  before  the  court 
upon  a  regular  notice  of  motion,  accompanied  by  affidavits  and 
papers  establishing  the  facts  upon  which  the  new  trial  is  sought 
to  be  had,  and  in  cases  where  the  motion  is  made  upon  the 
ground  of  newly  discovered  evidence,  it  has  been  the  practice  to 
have  a  case  duly  made  and  settled,  in  order  that  the  court  may 
see  in  what  respect  the  newly  discovered  evidence  is  material. 

The  statute,  conferring  the  power  to  make  the  motion,  is  silent 
as  regards  the  details  of  the  practice.  Under  the  civil  practice, 
where  a  motion  was  made  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  nothing  but  the  affidavits  in  sup- 
port of  the  motion  were  handed  up,  the  court  refused  to  hear  the 
motion,  because  the  affidavits  were  not  accompanied  by  a  case 

*  Peo.  V,  Powell,  14||^bb.,  91;  Peo.  v.  Sessions,  15  Abb.,  59. 

•  Lovenberg  v.  Peo.,  27  N.  Y.,  336. 

•  Peo.  «.  O'Brien,  4  Park.,  203. 

*  Code,  §  264. 
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showing  what  transpired  on  the  trial;  observing  that  was  the 
settled  practice  of  the  court,  and  that  it  could  not  be  departed 
firom.^  And  it  has  been  held,  in  the  Superior  Court  of  the  city 
of  Buffalo,  that  the  motion  must  be  either  upon  the  judge's 
minutes  or  a  case  made  and  settled.^ 

It  is  too  late  to  raise  the  objection  that  the  case  is  not  made 
after  commencing  the  argument^ 

The  facts  required  to  be  established  by  the  affidavits,  will  more 
fully  appear  by  reference  to  the  reported  decisions,  stating  the 
instances  in  which  such  an  application  can  be  sustained.  It  may 
be  well  to  remark,  that  the  strongest  case  must  be  made  out,  as 
the  courts  are  reluctant  to  grant  relief  upon  such  applications, 
unless  alsolutely  necessary  for  the  purpose  of  a  due  administration 
of  justice.  An  order  granting  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  surprise  does  not  involve  the 
merits  of  the  action.  The  new  trial  is  granted  to  ascertain  what 
the  merits  are.^ 

§  2.  6BOX7ND8  OF  THE  MOTION. 

Among  the  grounds  of  a  new  trial,  may  be  enumerated  any 
flagrant  misbehavior  of  the  party  prevailing,  toward  the  jury, 
which  may  have  influenced  their  verdict,  or  any  gross  misbehavior 
of  the  jury  themselves,  the  fact  that  the  verdict  is  contrary  to 
evidence,  or  without  evidence,  or  if  the  judge  himself  has  misdi- 
rected the  jury,  so  that  they  have  found  an  unjustifiable  verdict,  or 
where  the  defendant  has  been  surprised,  or  where  there  is  newly 
discovered  evidence,  for  these,  and  for  other  reasons  of  the  like 
kind,  it  is  the  practice  of  the  courts  to  award  a  new  or  second 
trial;  but  if  two  juries  agree  on  the  same,  or  a  similar  verdict,  a 
third  trial  is  seldom  awarded,  for  the  law  will  not*  readily  pre- 
sume that  the  verdict  of  any  one  subsequent  jury  can  countervail 
the  oaths  of  the  two  preceding  ones.^ 

(a)  Nenoly  Discovered  Evidence. — In  regard  to  granting  new 
trials  on  the  ground  of  newly  discovered  evidence,  the  following 
principles  are  said  to  be  settled  : 

*  Anon  7  Wend.,  331,  4  How.,  265. 
■  Peo.  V,  O'Brien,  4  Park.,  203. 

'  Seeley  v.  Chittenden,  4  How..  2G5. 

*  10  Barb.,  303. 

*  3  Blac.  Com.,  387. 
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1.  The  testimony  must  have  been  discovered  since  the  former 
trial. 

2.  It  must  be  such  as  could  not  have  been  obtained  with  rea- 
sonable diligence  on  the  former  trial. 

3.  It  must  be  material  to  the  issue. 

4.  It  must  go  to  the  merits  of  the  case,  and  not  to  impeach  the 
character  of  a  former  witness. 

5.  It  must  not  be  cumulative.^ 

Evidence  is  cumulative  when  it  goes  to  the  fact  principally  con- 
troverted on  the  former  trial,  and  respecting  which  the  party 
asking  for  a  new  trial,  produced  testimony  on  the  trial  of  the 
cause.' 

It  cannot  be  objected  to  the  granting  of  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  that  such  evidence  is  cumu- 
lative, if  the  evidence  alleged  to  be  newly  discovered,  is  of  a  dif- 
ferent kind  and  character  from  that  adduced  on  the  trial ;  as 
where  the  evidence  on  the  trial  is  wholly  circumstantial,  and  the 
evidence  newly  discovered  is  positive  and  direct.^ 

It  is  well  observed  in  the  cases  referred  to,  that  it  is  the  duty 
of  parties  to  come  to  the  trial  prepared  upon  the  principal  point, 
and  that  new  trials  would  be  endless,  if  every  additionid  circum- 
stance bearing  on  the  fact  in  controversy,  or  the  discovery  of  an 
additional  witness  was  a  cause  for  a  new  trial.  Such  a  practice 
would  not  only  occasion  great  delay,  but  would  offer  strong 
temptations  to  the  subornation  and  commission  of  perjury.  Cases 
sometimes  arise  in  which  it  is  difficult  to  determine  whether  the 
newly  discovered  evidence  is  strictly  cumulative  or  not;  but 
where  it  is  clearly  of  that  character,  consistiug  of  additional  wit- 
nesses to  the  same  facts  testified  to  on  the  former  trial,  or  of  addi- 
tional fSacts  and  circumstances  tending  to  establish  the  principal 
point  estabUshed  before,  it  has  universally  been  held,  not  only  in 
this  State,  but  in  England,  that  it  is  no  ground  for  granting  a  new 
trial.    An  exception  to  the  rule  has  been  made  in  this  State,  in 

*  Peo.  V.  Superior  Ct.,  10  Wend.,  286;  Porter  v.  Talcott,  1  Cow.,  350 ;  4 
Bosw.,  622 ;  30  Barb.,  655 ;  2  HUt.,  285;  2  Cai.»  132-163 ;  3  Id.,  186;  Peo.  v. 
Mack,  2  Park.,  673;  18  John.,  489;  8  Id.,  86;  15  Id.,  212. 

'  10  Wend.,  285 ;  Brisbane  v.  Adams,  1  Sandf.,  195;  Fleming  v.  Hollenback, 
7  Barb:,  271 ;  Qnyot  v.  Butts,  4  Wend.,  579 ;  15  Wend.,  270 ;  IE.  D.  Smith, 
107 ;  12  John.,  354. 

■  Guyot  V.  Butts,  4  Wend.,  579. 

C.  P.— 30  • 
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relation  to  trials  investigating  the  title  to  lands  in  our  militaiy 
tract,  founded  upon  considerations  peculiar  to  th^  class  of  cases.^ 
But  with  that  exception,  the  rule  is  believed  to  be  universal.* 

It  ought  to  appear  that  the  testimony  has  been  discovered 
since  the  last  trial,  or  that  no  laches  is  imputable  to  the  party,  and 
that  the  testimony  is  material.  If  the  party  had  knowledge  of 
the  existence  of  the  testimony,  but  could  not  procure  it  in  time, 
he  0|ight  to  have  applied  to  postpone  the  former  trial.^ 

The  party  applying  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  must  lay  before  the  court  the  facts  newly 
discovered,  or  show  some  good  reason  for  the  omission,* 

And  it  is  competent  for  the  adverse  party  to  show,  by  aflS- 
davity  that  the  witness  whose  testimony  is  stated  to  be  material, 
and  newly  discovered,  is  wholly  unworthy  of  credit.f 

The  party  moving  should  produce  the  affidavit  of  the  witness 
of  the  fact,  or  proof  that  it  cannot  be  obtained.^ 

And  on  the  motion  counter  affidavits  may  be  read,  without 
having  been  served  on  the  party  moving.^ 

Newly  discovered  evidence,  which  goes  merely  to  impeach 
the  credit  of  a  witness  examined  on  the  trial,  is  not  ground  for 
granting  a  new  trial.^ 

NoTB. — For  cases  bearing  upon  this  sobject,  vide  10  Wend.,  285 ;  1  Cow.,  359; 
18  John.,  489;  2  Cai.,  67-155 ;  15  John.,  293;  2  Park.,  673;  10  How.,  261 ;  8 
Abb.,  310;  7  Barb.,  271;  3  John.  Cases,  596;  6  How.,  293;  3  Cai.,  307;  3 
John.,  170;  4  Wend.,  579;  4  John,  425;  2  Hall,  391;  1  Sandf.,  195;  3  Duer., 
366;  8  John.,  84;  15  Id.,  210;  1  Cai.,  24;  8  Abb.,  310;  2  Hilt.,  285-290;  30 
Barb.,  655 ;  24  How.,  58. 

*  14  John.,  186;  5  Cow.,  207. 

*  The  People  v.  The  Superior  Court  of  the  State  of  New  York,  6  Wend.,  120. 
Vide  1  Caine,  24;  3  John.,  255;  5  John.,  248;  14  John.,  186;  4  Mass.,  399; 
5  Mass.,  261-353;  8  John.  65 ;  15  JoJIm.,  210 ;  9  Cow.,  266. 

■  Vanderwort  v.  Smith,  2  Cai.  155;  3  Id.,  307-313;  Jackson  v.  Malin,  15 
John.,  293. 

*  Hollingsworth  v,  Napier,  3  Cai.,  182. 

*  Williams  v.  Baldwin,  18  John.,  489;  Fleming  o.  Hallenbeok,  7  Barb.,  271; 
2  Cai.,  260;  Col.  k  C.  Cases,  408. 

'  Denn  v.  Merrill,  1  HaU,  382.    Vide  4  John.,  425. 

'  Strong  V,  Platter,  5  Cow.,  21. 

'  Brown  v.  Hoyt,  3  John.,  255 ;  Shumway  v.  Fowler,  4  Id.,  425 ;  Harrington  v. 
Bigelow,  2  Den.,  109;  Meakim  v.  Anderson,  11  Barb.,  215 ;  Beach  v.  Tooker, 
10  How.,  297. 
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(8)  On  the  Gfround  of  Surprise. — Where  the  party  alleges 
surprise  as  a  ground  of  his  application  for  relief,  he  should  show 
that  some  act  prejudicial  to  him  has  been  done,  which,  with  a 
proper  inquiry  into  the  case,  he  could  not  have  anticipated,  and 
against  which  he  could  not,  with  due  vigilance,  have  protected 
himself.^ 

In  moving  for  a  new  trial  on  the  ground  of  surprise,  by  the 
testimony  of  his  own  witness,  the  party  must  produce  the  affida- 
vits of  other  persons,  showing  that  he  can  make  out  a  different 
case  by  them.' 

The  motion,  when  made  upon  the  grounds  of  irregularity,  can- 
not he  entertained  by  reviewing  erroneous  decisions  of  the  judge. 
They  can  only  be  corrected  by  exceptions.' 

Many  of  the  grounds  of  surprise  which  occur  upon  the  trial  of 
civil  actions,  such  as  misapprehension  of  the  notice  of  trial, 
want  of  notice  of  trial,  the  cause  being  tried  out  of  its  order 
upon  the  calendar,  the  absencQ  of  the  party,  and  the  like,  do  not 
occur  upon  criminal  trials.  It  is  not  a  good  ground  for  a  new 
trial,  that  there  was  a  difference  of  opinion  between  the  party  and 
his  counsel  as  to  the  best  mode  of  defence.^ 

A  new  trial  will  not  be  granted  even  in  a  criminal  case, 
because  the  district  attorney,  by  mistake,  withholds  in  his  hands 
testimony  important  to  the  defendant,  unless  the  latter  uses  due 
diligence  to  obtain  it.^ 

The  court,  in  its  discretion,  may  grant  a  new  trial  on  the  ground 
of  surprise;  and  perturbation  of  counsel,  arising  from  sudden  and 
dangerous  sickness  occurring  in  his  family,  and  coming  to  his 
knowledge  during  the  trial,  where  such  perturbation  detered  the 
counsel  from  making  an  important  claim  on  behalf  of  his  client, 
which  he  had  a  right  to  ma&e.^ 

As  a  general  rule,  it  cannot  be  alleged  as  a  ground  of  surprise, 
that  testimony  has  been  unexpectedly  ruled  out  on  the  trial.^ 

Where  testimony  is  offered  at  the  trial,  which  could  not  have 

*  Craig  V.  Fanning,  6  How.,  336. 

»  Phenix  c.  Baldwin,  14  Wend.,  62. 
'  Craig  V.  Fanning,  6  How.,  336. 

*  Cone  9.  Beresch,  Thach.  Cr.  Cases,  684. 

•  Peo.  V.  Vermilyea,  T  Cow.,  368. 

•  3  G.  &  W.  on  New  Trials,  930. 

^  Id.,  945,  et  seq.    Where  see  Exceptions  to  the  Rule. 
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been  anticipated,  and  consequently,  no  proyision  has  been  made 
to  explain  or  rebut  it,  and  the  result  is  thereby  disastrous,  a  new 
trial  will  be  granted.^ 

Where  it  is  discovered,  after  verdict,  that  a  material  witness  had 
been  convicted  of  felony,  and  was,  therefore,  incompetent,  a  new 
trial  cannot  be  demanded  as  a  matter  of  right.' 

But  the  court  will,  however,  in  such  cases,  in  its  discretion, 
grant  a  new  trial  whenever  it  seems  advisable  in  the  fiirtherance 
of  justice.' 

Where  a  material  witness  was  subpoenaed  by  defendant,  and 
attended,  but  shortly  before  the  cause  was  called  on,  absented 
himself,  and  his  absence  was  not  discoverd  by  defendant  until 
after  the  jury  were  sworn,  by  which  means  a  verdict  passed 
against  the  defendant,  it  was  held  that  a  new  trial  should  be 
granted.^ 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise, 
which  surprise  arose  from  the  production  of  an  unexpected  wit- 
ness to  certain  facts,  to  impeach  whom  no  preparation  had  been 
made,  and  the  omission  to  call  an  anticipated  witness  whose 
impeachment  had  been  prepared  for.^ 

In  an  action  for  seduction,  the  female  having  sworn  that  she 
became  pregnant  by  the  defendant  on  a  particular  day,  affidavits 
showing  an  cUibi  and  surprise,  were  held  good  ground  for  a  new 
trial.^  The  new  trial  will  not  be  granted  where  the  party  becomes 
suprised  after  the  rendering  of  the  verdict.^ 

It  is  very  questionable  whether  surprise,  founded  on  a  mistake 
in  law,  can  be  made  a  ground  for  a  new  trial.  It  cannot,  when  it 
arose  solely  from  the  negligence  of  the  moving  party;  thus,  where 
the  defendant  had  been  convicted  of  keeping  a  disorderly  house, 
and  on  motion  for  a  new  trial,  it  appeared  from  his  affidavits  that 
the  conviction  was  had  solely  upon  evidence  that  his  tenant  of  the 
basement  kept  that  part  of  the  house  in  a  disorderly  manner; 
that  he,  the  defendant,  occupied  the  floor  above,  and  supposed 
that  he  was  only  required  to  defend,  as  he  did,  the  character  of 

^  3  G.  A;  W.  on  New  Trials,  952,  $t  aeq. 

*  Com.  o.  Green,  17  Mass.,  515. 

*  3  G.  &  W.  on  New  Trials,  p.  988,  990. 

*  Ruggles  V.  Hall,  14  John.,  112. 

*  Beach  v.  Tooker,  10  How.,  297. 

*  Sargent  v ,  5  Cow.,  106. 

'  Peo.  V.  Mack,  2  Park.,  673. 
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the  part  occupied  by  himself ;  and  the  affidavits  did  not  show 
that  he  had,  but  left  the  inference  that  he  had  not  disclosed  all 
the  facts  to  his  counsel,  and  did  not  show  that  he  had  discovered 
any  material  evidence  not  before  known  to  him,  and  within  his 
reach,  it  was  held  that  he  was  not  entitled  to  a  new  trial.^ 

(c)  Irregularity  in  summoninff  and  drawing  jurors.  —  Great 
strictness  was  formerly  required  in  the  names  of  the  jurors,  both 
christian  and  surname,  and  a  variance  in  this  respect  has  been 
held  fatal,  and  a  new  trial  ordered.  But  in  this  State  such 
defects  are  cured  by  verdict,  and  may  be  supplied  and  amended 
by  the  court.' 

^  Where  the  officer  summoning  the  jury  is  interested  in  the 
event,  it  is  in  general  good  ground  of  challenge  to  the  array, 
and,  if  the  challenge  was  overruled,  sufficient  cause  for  a  new 
trial.^  Where,  by  the  course  of  practice  in  returning  the  jurors, 
it  is  utterly  out  of  the  power  of  the  officer  to  select  an  improper 
jury;  it  has  been  held  that  his  interest  is  not  a  ground  of  chal- 
lenge.* 

Mistakes  or  omissions  of  officers  in  empanneling  jurors,  where 
such  mistakes  and  omissions  have  no  tendency  to  affect  the  verdict 
injuriously  to  the  accused,  will  not  be  a  ground  for  a  new  trial.^ 

But  when  the  irregularity  deprives  the  party  complaining  of 
a  substantial  right,  it  will  be  fatal.* 

Where  a  jiu-or  has  been  challenged  and  set  aside,  if  he  after- 
wards sit  upon  the  jury  as  a  talesman,  the  party  at  the  time 
being  ignorant  of  the  fact,  it  is  sufficient  ground  for  a  new  trial.^ 

So  where  the  sheriff  is  the  only  person  to  whom  is  committed 
the  power  of  selecting  and  returning  jurors,  any  interference!  by 
a  party  is  illegal,  and  vitiates  the  return.* 

So,  also,  is  an  improper  interference  by  the  court,  as  if  the 
court  arbitrarily  discharge  a  juror  after  he  is  sworn  without  any 
sufficient  reason  for  so  doing.* 

• 

»  Peo.  V.  O'Brien,  4  Park.,  203.  ■  2  R.  S.,  425. 

'  2  Qra.  &  Wat.,  180,  §i  seq.  «  Id.,  185. 

•  Peo.  V.  Vennilyea,  7  Oow.,  382;  Peo.  v.  Qriflfci,  2  Barb.,  427;  12  Pick., 
496 ;  2  Sumner,  19;  4  Bam.  &  Aid.,  430;  Peo.  v.  Ransom,  7  Wend.,  417 ;  4  N. 
H.,  352;  5  Mass.,  435;  4  IredeU,  96;  5  Id.,  58;  2  Mason,  91. 

•  2  Gra.  &  Wat.,  159,  d  $eq.  '2  Gra.  &  Wat.,  191, 192. 

•  2  Gra.  &  Wat.,  173,  it  uq. 

•  2  Mason,  91 ;  8  Humph.,  597. 
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It  must  appear  affirmatively  on  the  record  that  the  jury  were 
sworn,  or  it  will  be  an  error.  The  oath  must  not  only  be  admin- 
istered, but  it  must  be  in  the  form  prescribed  by  law.^ 

The  statute,  as  to  the  mode  in  which  jurors  are  to  be  drawn, 
is  directory,  and  a  neglect  to  conform  to  its  provisions  is  not  in 
itself  a  sufficient  ground  for  setting  aside  a  verdict  where  the 
prisoner  has  not  been  prejudiced.' 

m 

(d)  Bias^  or  Hostility  of  Jurors. — ^This  may  consist  of  prejudice 
amounting  to  ill  will;  thup,  where  the  foreman  of  the  jury,  on 
the  morning  of  the  day  of  trial,  declared  that  he  had  come  from 
home  to  hang  every  damned  counterfeiting  rascal,  and  that  he 
was  determined  to  hang  the  prisoner  at  all  events,  or  words  to 
that  effect,  this  was  held  to  be  ground  for  a  new  trial  ;^  and 
where  a  juror,  before  the  trial,  declared  that,  if  the  testimony 
did  not  hang  the  prisoner,  there  was  no  use  of  laws,  it  was  held 
that  he  was  totally  disqualified  to  act  as  a  juror.^ 

A  settled  preconceived  opinion  will  disqualify  a  juror, 
although  the  bias  do  not  involve  a  degree  of  prejudice  which 
amounts  to  malice  or  ill  will.^  And  where  the  juror's  mind  is 
pre-occupied  with  an  opinion  upon  the  issues  to  be  tried,  which 
it  would  require  evidence  to  remove,  it  incapacitates  Imn  as  a 
juror.*^ 

The  fact  that  a  person  has  made  himself  conversant  with  what 
are  related  in  a  newspaper  as  the  facts  of  the  case,  does  not 
necessarily  disqualify  him  to  sit  in  that  case  as  a  juror.^ 

In  testing  the  qualification  of  jurors,  a  distinction  has  some- 
times been  drawn  between  an  opinion  formed  and  expressed  from 
mere  rumor  and  from  a  reliable  source,  but  such  a  distinction  is 
unfounded  and  opposed  to  the  subject  of  authority.^ 

The  fact  that  a  juror  has  formed  an  unfavorable  opinion  of  the 
character  of  the  accused,  will  not  of  itself  disqualify  the  juror.' 

»  1  Areh.  Or.  Pr.,  178,  note. 

'  Peo.  V.  Ferris,  1  Abb.  P.  (N.  S.),  193;  7  Cow.,  164;  7  Wend.,  427, 

'  State  V,  Hopkins,  1  Bay.,  327. 

*  19  Ohio,  198.  •  10  Humph.,  456 ;  11  Id.,  232. 

*  Cancemi  v.  Peo.,  2  Smith  (16  N.  Y.),  501. 

'  Peo.  V.  Honejman,  3  Den.,  121;  Peo.  v.Lohman,  2  Barb.,  216;  Id.,  1  Oom.» 
379;  SUte  ©.  Porter,  18  Conn.,  186.    Vide  Gra.  &  Wat.,  vol.  2,  444,  rf  ««g. 

*  Peo.  o.  Mather,  4  Wend.,  229. 
'  Com.  V.  BuzzeU,  16  Pick.,  153. 
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The  question  has  arisen,  whether  the  party  must,  in  order  not 
to  waiye  the  bias  of  jurors,  challenge  them.  The  prevailing  rule 
seems  to  be  that,  although  an  omission  to  challenge  a  juror 
before  trial  is,  in  general,  a  waiver  of  the  objection  to  him,  yet,  if 
the  party  at  the  time  did  not  know  that  there  was  ground  for 
challenge,  a  new  trial  may  be  granted.^  But  he  must  prove  that 
he  was  ignorant  of  the  disqualification  at  the  trial,  otherwise 
knowledge  and  waiver  will  be  presumed.' 

(e)  Tampering  with  the  Jury. — The  courts  universally  depre- 
cate everything  that  looks  like  improper  interference  with  the 
just  and  upright  discharge  of  the  duties  of  jurors,  and  where 
such  interference  comes  from  the  accused  before  the  trial,  a  new 
jury  will  be  empanneled.^ 

The  interference  with  the  jury  by  a  stranger  is  not  looked 
upon  as  inherently  fatal,  but  is  rather  judged  of  by  the  influence 
which  it  may  have  had  upon  the  final  result.  It  may  be  stated 
as  a  general  rule  that  where  such  interference  is  unattended  with 
oomiption,  or  the  jury  has  not  been  prompted  by  a  party,  and  it 
does  not  appear  that  any  injustice  has  thereby  been  done,  the 
verdict  will  not  be  disturbed.* 

Where,  after  a  conviction  of  perjury,  it  appeared  that  certain  * 
papers  calculated  to  make  an  unfavorable  impression  upon  the 
jury  were  exhibited  and  read  by  the  prosecution  at  several  public 
places,  during  the  week  of  the  trial  and  just  before  it,  in  the 
presence  of  several  persons,  and  that  some  of  the  jurors  boarded 
at  those  places,  a  new  trial  was  granted.^ 

The  tampering  with  the  juiy  by  the  officer  having  them  in 
charge  would  of  course  be  ground  for  a  new  trial.^  The  jury 
should  not  examine  witnesses  after  they  have  been  sworn  and 
retired;^  nor  should  a  juror  influence  his  fellows  by  private  infor- 

*'  Gra.  A  Wat.  on  Now  Triala,  vol.  2,  pp.  470,  471. 

*  Id.,  474,  €t9«i,;  13  Sme.  k  Marsh,  286;  2  Blakf.,  114;  6  Mo.,  426. 

*  1  Arch.  Or.  Pr.,  178,  note. 

*  Id.;  6  Leigh,  615 ,  7  Watts  &  Serg.,  416 ;  11  Hump.,  169 ;  8  Id.,  602 ;  Gra- 
ham &  Waterman  on  New  Trials,  toL  2,  309,  tt  aeq. 

*  State  €.  HascaU,  6  N.  H.,  352. 

*  Kehns  v.  State,  13  Sm.  &  Mar.,  500;  2  Swan,  378. 

*  Gra.  &  Wat.,  vol.  2,  p.  342,  e^  uq. 
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mation  possessed  by  him;^  nor  should  the  jury  entertain  written 
evidence  that  was  not  introduced  in  the  trial.^ 

(/)  MiscondiLct  of  the  Jury. — ^The  law  appears  to  be  well 
settled  that  if  a  jury  take  refreshments,  before  they  are  agreed,  at 
the  charge  of  the  party  for  whom  they  find  a  verdict,  it  shall  be 
set  aside;  but  it  must  be  shown  that  the  refreshments  were  at  the 
charge  of  the  prosecution,  or  a  verdict  against  the  prisoner  will 
not  be  disturbed  on  this  ground.^ 

The  rule  has  been  laid  down,  that  however  improper  the  con- 
duct of  a  juror  ^may  have.been,  yet  if  it  does  not  appear  that  it 
was  occasioned  by  the  prevailing  party,  or  any  one  in  his  behalf, 
if  it  do  not  indicate  any  improper  bias  upon  the  juror's  mind,  and 
the  court  cannot  see  that  it  either  had  or  might  have  had  an 
effect  unfavorable  to  the  party  moving  for  a  new  trial,  the  ver- 
dict ought  not  to  be  set  aside> 

The  drinking  of  spirituous  liquors  by  jurors,  even  in  small  quan- 
tities, was  formerly  deemed  ground  for  a  new  trial,  .without 
inquiry  as  to  whether  there  had  been  any  abuse  in  the  particular 
instance.^  But  it  was  afterwards  held,  that  misconduct  of  this 
kind,  on  the  part  of  the  jury,  ought  not  in  itself  to  overturn  the 
verdict  imless  there  be  some  reason  to  suspect  that  the  irregu- 
larity may  have  had  an  influence  on  the  final  result.^ 

The  affidavits  of  the  jurors  themselves,  cannot  be  received  to 
explain  the  grounds  of  their  verdict,  or  to  show  that  they 
intended  something  different  from  what  they  found,  or  to  impeach 
their  verdict,  or  to  show  impropriety  or  misconduct  upon  their 
partJ 

But,  it  is  said,  they  may,  to  show  mistake  made  by  them  in 
making  up  their  verdict,  where  the  mistake  arises  from  circum- 

*  6  Hivnph.,  275 ;  4  Yerg.,  Ill ;  1  Swan,  61. 

*  16  Ark.,  568 ;  10  Rich.,  212. 

*  Peo.  V,  Olcott,  2  John.  Cases,  301-;  3  Murphy,  487 ;  12  Pick.,  496/ 

*  Stephens  v.  Peo.,  4  Park.,  396;  8  Abb.,  132;  1  Cow.,  221;  7  Id.,  478; 
Graham  &  Waterman  on  New  Trials,  vol.  2,  pp.  593,  594;  Hardenbnrgh  v, 
Crary,  15  How.,  307;  2  Cow.,  589;  5  Id.,  283;  1  HiU,  207;  15  How.,  307. 

*  Peo.  «.  Douglass,  4  Cow.»  26;  Brant  9.  Fowler^  7  Cow.  562. 

*  Wilson  t).  Abrahams^  1  Hill,  207.    But  sde  Brant  o.  Fowler,  7  Cow.,  562. 

^  Jackson  v.  Dickenson,  15  John.,  309;  Taylor  v,  Eyerett,  2  How.  Pr.,  23; 
9  Id.,  7 ;  4  Park.  Cr.  B.,  396-619 ;  12  How.,  428 ;  4  John.,  487;  3  Cai.,  56 ;  5 
Pen.,  367. 
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stances  passing  at  the  trial,  which  are  equivalent  to  a  misdirec- 
tion of  the  judge.^ 

But,  although  the  affidavits  of  the  jurors  cannot  be  received  to 
impeach  the  verdict  for  impropriety  on  the  part  of  any  of  the  jury, 
they  may  be  for  the  purpose  of  showing  the  improper  conduct  of 
the  successful  party  in  approaching  them  on  the  subject  pending 
the  trial;*  and,  also,  to  prove  improper  conduct  of  the  officer 
having  the  jury  in  charge.^ 

The  affidavits  of  jurors  that  the  constable,  at^the  request  of  a 
juror,  handed  to  that  juror  a  paper,  showing  the  punishments  for 
the  different  degrees  of  crime,  are  not  admissable  to  impeach  the 
verdict;  they  go  to  show  an  act  on  the  part  of  their  own  body, 
and  are,  therefore,  within  the  rule  excluding  jurors'  affidavits.^ 

Although  the  affidavits  of  the  jurors  cannot  be  received  to 
impeach  their  verdict,  yet,  on  a  motion  to  set  aside  a  verdict  for 
misbehavior  of  the  jury,  the  affidavits  of  the  jurors  are  admissa- 
ble to  sustain  the  verdict  and  disprove  the  charges.^ 

(ff)  Verdict  Against  Evidence. — It  is  difficult  to*  lay  down  any 
precise  rule  by  which  courts,  in  all  cases,  are  to  be  governed  in 
applications  for  new  trials,  for  verdicts  against  evidence.  The 
discretion  of  the  court  ought  to  be  exercised,  so  as  to  subserve 
the  great  end  of  all  trials,  a  fair  and  impartial  administration  of 
justice.  Each  case  must,  in  a  measure,  stand  on  its  own  proper 
ground.  While  on  the  one  hand,  courts  ought  not  to  interfere 
arbitrarily,  or  in  doubtful  cases,  with  the  appropriate  province  of 
the  jury,  on  questions  which  the  Constitution  and  the  laws  have 
placed  peculiarly  under  their  jurisdiction;  they  should,  on  the 
other,  exercise  the  power  which  the  same  authority  has  conferred 
on  them,  when  the  substantial  ends  of  justice  require  it^ 

It  is  the  legal  duty  of  courts  to  see  that  the  issues  of  fact  ia 
their  courts  are  fully  and  fairly  tried,  and  if  the  verdict,  or  the 
finding  of  facts  is  so  clearly,  without  or  against  evidence,  as  to 

^  Exp.  Oajkendall,  6  Cow.,  53. 

'  Reynolds  o.  Ghamplain  Tr.  Co.,  9  How.,  7. 

■  Peo.  o.  Carnel,  1  Park.,  256;  Fnuicis'  Case,  1  City  H.  Rec.,  121.  ^de  8 
Abb.,  137. 

♦  Peo. «.  Wilton,  8  Abb.,  137. 

'  Dana  v.  Tucker,  4  John.,  487;  Nesmith  e.  Clinton  Ins.  Co«,  8  Abb.,  141; 
Eastwood  o.  Parker,  3  Park.,  25 ;  Peo.  v.  Prost,  5  Park.,  52. 

•.  Fox  V,  Clifton,  6  Ring.,  754. 
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satisfy  the  court  that  injustice  has  beeft  done,  the  court  will  set 
aside  the  verdict  for  the  purpose  of  a  new  trial  before  another 
jury.i 

The  presumption  is  in  favor  of  the  verdict,  and  where  the  evL 
dence,  though  slight  is  uncontradicted,  the  verdict  will  stand; 
but  a  new  trial  will  be  granted  where  the  verdict  is  without  evi. 
dence,  or  manifestly  against  the  weight  of  evidence.^  But  where 
there  is  a  conflict  of  evidence,  courts  will  reluctantly  interfere 
to  set  aside  a  veidict,  and  grant  a  new  trial,  even  though  they 
deem  the  conclusion  reached  by  the  jury  erroneous.' 

It  is  the  right  of  the  jury  to  weigh  the  evidence,  and  to  be 
the  exclusive  judges  of  its  effect;  and  it  is  their  sole  duty,  as  it  is 
their  privilege,  to  derive  from  it  their  verdict.  So,  also,  the 
credibility  of  testimony  is  a  matter  within  their  sole  cognizance, 
and  great  latitude  is  necessarily  allowed  jurors  in  drawing  infer- 
ences from  testimony.  They  are  the  proper  judges  of  its  bearing 
and  effect,  and  the  presumptions  arising  from  it.^ 

And  to  set  aside  a  verdict,  where  there  was  evidence  on  both 
sides,  there  must  be  such  a  preponderance  of  evidence  as  to  satisfy 
the  court  either  that  there  was  an  absolute  mistake  on  the  part  of 
the  jury,  or  that  they  acted  under  the  influence  of  prejudice, 
passion  or  corruption.^ 

In  criminal  cases,  if  the  evidence  is  conflicting,  and  the  question 
is  one  of  doubt,  and  no  error  was  committed  by  the  court  in  its 
charge,  a  new  trial  will,  in  general,  be  denied.*^ 

(A)  Verdict  Against  Law. — ^The  jury  are  to  receive,  as  binding, 
the  law  laid  down  by  the  court,  and  after  a  conviction,  if  the 
verdict  is  against  the  law,  it  will  be  set  aside.  Indeed,  it  is  a 
universal  rule,  that  where  the  verdict  is  clearly  against  the  law, 
a  new  trial  will  be  granted.'' 

*  Adsit  r.  Wilson,  7  How.,  64. 
■  State  f».  Lyon,  12  Conn.,  487. 

•  3  G.  &  W.  on  New  Trials,  p.  1240,  et  «eg.;  6  Cow.,  682;  7  Barb.,  271;  7 
How.,  64;  27  Barb.,  828;  5  Sandf.,  180. 

*  3  G.  &  W.  on  New  Trials,  p.  1261-1275,  a  $tq, 

'  Cohen  v.  Dupont,  1  Sandf.,  260.  Vide  3  £.  D.  Smith,  98;  5  Barb.,  337; 
7  How.,  251;  33  Barb.,  127-347;  36  Id.,  23;  29  Id.,  218-491-604;  24  How., 
58;  29  Barb.,  226;  9  Abb.,^;  10  Bos.,  108;  29  How.,  155. 

•  Peo.  V,  Goodrich,  3  Park.,  618. 

'  3  G.  4  W.  on  New  Trials,  p.  1180,  it  §eq. 
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In  the  preceding  pages,  the  author  has  endeavored  to  trace, 
step  by  step,  the  various  proceedings  taken  in  a  criminal  action 
from  its  commencement,  by  taking  the  initiatory  step  of  making  a 
complaint  against  the  accused,  down  to  the  carrying  out  of  the 
sentence  of  death. 

It  will  have  beeii  observed,  that  the  rights  of  the  citizen  are 
most  carefully  guarded  in  criminal  prosecutions;  he  may  demand 
an  examination,  and  if  the  proof  is  insu£Scient,  may  be  discharged 
upon  his  preliminary  arrest ; — a  grand  jury  interposes,  twelve  of 
whom,  at  the  least,  must  concur  in  finding  the  indictment.  If  the 
indictment  be  manifestly  bad  in  law,  it  may  be  quashed ;  he  is 
entitled  to  a  copy  of  the  indictment;  to  a  public  trial,  to  be  con- 
fronted with  the  witnesses  against  him;  to  produce  his  own  wit- 
nesses  by  process  extended  by  the  court,  and  to  be  defended  by 
counsel.  The  petit  jury  must  be  unanimous,  and  if  they  entertain 
a  reasonable  doubt  of  the  guilt  of  the  accused,  he  must  be  acquitted; 
and  after  conviction,  for  sufficient  errors  in  the  proceedings,  he  is 
entitled  to  have  the  judgment  arrested.  He  may  also  take  excep- 
tions upon  the  trial,  and  have  his  case  reviewed  by  a  superior 
«,»J,  «,d  upoa  the  g»»nd.  of  irregularity,  J^  Lwly 
discovered  evidence,  and  other  grounds,  move  the  court  for  a  new 
trial,  which  will  be  granted  in  case  sufficient  reasons  therefor 
exist. 

The  experience  of  the  law  has  demonstrated,  that  it  is  as  neces- 
sary that  the  citizen  should  be  shielded  from  oppressive  or  mali- 
cious criminal  prosecutions  as  it  is  that  the  property  and  life  of 
the  citizen  should  be  guarded  by  the  administration  of  the  same 
law,  in  convicting  offenders  and  punishing  them  for  its  violation. 
As  has  been  observed,  *'  it  highly  concerns  the  safety  of  every 
individual,  as, well  as  the  general  morality  and  happiness  of  the 
people,  that  the  innocent  be  protected  against  unmerited  severi- 
ties, and  that  the  guilty  be  conducted  with  certainty  to  punish- 
ments  proportionate  to  their  crimes.'" 

A  perusal  of  the  foregoing  pages,  as  compared  with  the  earlier 
history  of  the  criminal  law  in  the  parent  country,  will  show  the 
progress  which  has  been  achieved  by  a  more  humane  and  enlight- 
ened consideration  of  the  rights  of  an  accused  party.  For  the 
purpose  of  distinctly  observing  the  important  changes  made  by 

^  Principles  of  Penal  Law.    London,  1771. 
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the  adyancing  strides  of  civilization  and  progress,  it  is  not  neces- 
sary to  refer  as  far  back  as  the  ordeals  by  fire  or  by  water,  nor 
to  the  sanguinary  trial  by  battle,  when  the  defendant,  if  inno- 
cent, was  often  murdered,  or,  if  guilty,  escaped  with  the  addi- 
tional crime  of  having  slain  his  adversary;  but  it  will  be  amply 
sufficient  to  review  the  conduct  of  the  trial  by  jury.  In  the 
former  history  of  a  criminal  trial  by  jury,  every  stage  of  the 
proceeding  was  conducted  in  an  unknown  language,  and  so  con- 
tinued, written  in  a  strange  hand,  with  technical  abbreviations, 
as  to  matters  of  record,  indictments,  pleas,  verdicts,  judgments, 
etc.,  until  the  time  of  George  the  Second;^  and  at  the  common 
law,  in  capital  cases,  no  prisoner  was  entitled  to  a  copy  of  the 
indictment,  or  any  of  the  proceedings.  Upon  the  trial  of  Lord 
Preston,  1690,  a  copy  was  urged,  and  he  desired  to  have  it 
argued  by  counsel,  but  the  court  unanimously  refused;  "it  being 
a  point  that  would  not  bear  debate."  It  was  also  refused  to 
Colonel  Sidney  and  Sir  Harry  Vane.  In  the  early  administration 
of  the  criminal  law,  the  ancient  justidarii  in  inttnere  made  their 
circuit  round  the  kingdom,  for  the  purpose  of  trying  causes  and 
criminals,  only  once  in  seven  years;  in  which  interval,  by  the 
common  calculation  of  lives,  it  is  probable  that,  exclusive  of  the 
distresses  and  consequent  depopulation  of  families,  one  half  of 
the  wretches  under  suspicion  and  in  custody  died  in  dungeons.* 
Even  as  late  as  the  reign  of  Charles  the  Second,  it  was  a  common 
practice  for  the  judges,  upon  their  circuits,  to  impose  arbitrary 
fines  upon  grand  juries,  for  supposed  concealments  and  non-pre- 
sentments;  which  was  a  most  dangerous  exertion  of  power,  tend- 
ing to  the  encouragement  of  ill-founded  accusations.^  And,  as  an 
additional  severity,  the  use  of  counsel  was  permitted  only  on  the 
part  of  the  prosecution;  because,  to  XLse  the  language  of  Sir  E. 
CoKE,^  "  the  'testimony  and  proof  of  the  crime  ought  to  be  so 
clear  and  manifest  that  there  can  be  no  defence  of  it;''  a  humane 
reason,  which  however  existed,  so  far  aa  the  sufficiency  and  clear* 
ness  of  testimony  was  concerned,  in  speculation  only;  Jfbr  the  first 
and  most  essential  principles  of  evidence  seemed  to  be  either 
unknown  or  wholly  disregarded. 

^  12  Geo.  n.,  ch.  26. 

*  Prm.  of  Penal  Law,  178. 

*  Id. ;  Vaughn's  Rep.,  153;  2  Hale's  P.  €.,  160. 

*  3  Inst.,  29. 
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OF  INDICTABLE  OFFENCES. 

Chapter    L— OF  FELONIES. 

n.— OF  MISDEMEANORS, 
m.— OF  THE  INDICTMENT. 
IV.— OF  CMMINAL  EVIDENCE. 


OF  IKDIOrABLE  07F1BNGES. 

BLAGKsnroNE  says  that  a  crime  or  misdemeanor  is  an  act  committed 
or  omitted  in  violation  of  a  public  law,  either  forbidding  or  com- 
manding it.  This  general  definition  comprises  both  crimes  and 
misdemeanors,  which,  properly  speaking,  are  mere  synonymous 
terms;  though,  in  common  usage,  the  word  **  crimes,"  is  made  to 
denote  such  offences  as  are  of  a  deeper  and  more  atrocious  dye, 
while  smaller  faults,  and  omissions  of  less  consequence,  are  com- 
prised under  the  gentler  names  of  *< misdemeanors"  only.^ 

The  knowledge  of  this  branch  of  jurisprudence,  which  teaches 
the  nature,  extent  and  degrees  of  every  crime,  and  adjusts  to  it 
its  adequate,  and  necessary  penalty  is  of  the  utmost '  importance 
to  every  individual  in  the  State;  for  (as  a  very  great  master  of 
the  crown  law  has  observed,  upon  a  similar  occasion),'  no  rank  or 
elevation  in  life,  no  uprightness  of  heart,  no  prudence  or  circiun- 
spection  of  conduct  should  tempt  a  man  to  conclude,  that  he  may 
not,  at  some  time  or  other,  be  deeply  interested  in  these  researches. 
The  infirmities  of  the  best  among  us,  the  vices  and  ungovernable 
passions  of  others,  the  instability  of  all  human  affiurs,  and  the 

>  Black.  Com.,  Bk.  IT,  §  5.  *  Sir  Michael  Foster. 
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numberless  tinforseen  events  which  the  compass  of  a  day  may 
bring  forth,  will  teach  us  (upon  a  moment's  reflection),  that,  to 
know  with  precision  what  the  laws  of  our  country  have  forbidden, 
and  the  deplorable  consequences  to  which  a  willful  disobedience 
may  expose  us,  is  a  matter  of  imiversal  concenu* 

The  use  of  the  words  crime,  offence,  felony  and  misdemeanor* 
is  far  from  imiform  even  among  legal  writers. '  As  proper  a  deflr 
nition  of  the  term  crime,  as  applicable  to  the  laws  of  this  State, 
as  has  been  given  by  any  of  the  writers  upon  the  subject  of  crim- 
inal jurisprudence,  is  contained  in  the  draft  of  a  penal  code, 
submitted  to  the  Legislature  of  this  State,  and  is  as  'follows: 

A  crime  or  public  offence  is  an  act  or  omission  forbidden  by 
law,  and  to  which  is  annexed,  upon  conviction,  either  of  the  fol- 
lowing punishments: 

1.  Death. 

2.  Imprisonment 

3.  Fine. 

4.  Bemoval  from  office. 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust 
or  profit  under  this  State.* 

By  the  Bevised  Statutes  of  this  State,  the  word  '*  crime "  or 
'*  offence"  when  used  in  any  statute,  shall  be  construed  to  mean 
any  offence  for  which  any  criminal  punishment  may  by  law  be 
inflicted.^ 

And  whenever  the  term  ''  infamous  crime"  is  used  in  any  statute, 
it  shall  be  construed  as  including  every  offence  punishable  with 
death  or  by  imprisonment  in  a  State  prison,  and  no  other.^ 

Several  of  our  statutes,  which  make  crimes  punishable  in  the 
courts,  do  not  give  a  definition  of  the  offence,  but  they  are 
assumed  to  be  well  known  as  offences  at  the  common  law,  and, 
under  the  general  term  denoting  the  offence,  it  is  declared  by 
law  to  be  a  crime,  and  the  mode  of  trial  and  measure  of  punish- 
ment are  alone  prescribed  by  statute.  If  questions  arise  in  such 
cases,  as  to  what  constitutes  the  offence,  reference  is  to  be  had  to 
well  established  definitions,  sanctioned  by  books  of  authorityi 
and  adapted  by  long  usage,  and  with  reference  to  which  it  may 

*  4  Blac.  Com.,  2. 

■  Draft  Penal  Code,  §  3. 

*  2  11.  8.,  702,  §  43. 

*  Idem,  §  42. 
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• 

be  supposed  our  Legislatures  haye  acted  in  passing  the  law  pun- 
ishing the  offence;^  and  in  all  cases  where  our  Legislature  has 
not  provided  rules  for  the  determination  of  our  judges,  the  com- 
mon law  must  essentially  preyail. 

What  is  meant  by  the  common  law  aboye  referred  to,  and 
to  which  reference  is  frequently  made,  may  be  explained  as  fol- 
lows: The  lex  non  scripta,  or  unwritten  law,  includes  not  only 
the  general  customs,  or  the  conunon  law  properly  so-called,  but 
also  the  particular  customs  of  certain  parts  of  the  kingdom  of 
England  The  term  lex  nan  scripta,  or  laws  not  written,  is  used 
in  contra-distinction  of  the  lex  scriptaj  or  written  or  statute  law, 
and  is  not  to  be  understood  as  if  all  those  laws  were  merely  oral,  or 
communicated  from  the  former  ages  solely  by  word  of  mouth;  but 
the  common  law  comprises  the  monuments  and  eyidences  of  the 
English  legal  customs  as  contained  in  the  records  of  the  several 
courts  of  justice,  in  books  of  reports,  and  judicial  decisions,  and  in 
the  treatises  of  the  learned  sages  of  the  profession,  handed  down 
to  us  from  the  times  of  the  highest  antiquity;  and  therefore  these 
parts  of  our  law  are  styled  leg^es  non  acripta,  or  unwritten  laws, 
because  their  original  institution  and  authority  are  not  set  down 
in  writing  as  acts  of  parliament  are,  but  they  receive  their  bind- 
ing power  and  the  forqe  of  laws  by  long  and  immemorial  usage 
and  by  their  universal  reception  throughout  the  kingdom  of 
England.'  Macauley,  in  his  history  of  England,  says,  that  the 
sources  of  the  noblest  rivers,  which  spread  fertility  over  conti* 
nents  and  bear  richly  laden  fleets  to  the  sea,  are  to  be  sought  in 
wild  and  barren  mountain  tracts,  incorrectly  laid  down  in  maps, 
and  rarely  explored  by  travellers;  and  to  such  a  tract  the  history 
of  England,  during  the  thirteenth  century,  may  not  unaptly  be 
compared;  sterile  and  obscure  as  is  that  portion  of  the  English 
annals,  it  was  then  that  the  conunon  law  rose  to  the  dignity  of  a 
science  and  rapidly  became  a  not  unworthy  rival  of  the  imperial 
jurisprudence.^  What  many  people,  unlearned  in  the  law  or  for- 
getful of  the  lessons  taught  by  history,  regard  as  irrational 
obstacles  and  impediments  to  the  due  administration  of  public 
justice,  are  simply  monuments  of  the  conunon  law,  which,  in  its 
wisdom  and  regard  for  the  rights  and  liberties  of  the  subject,  it 

»  2  Arch.  Or.  Pr.,  7th  ed.,  615,  note. 

*  1  Blac.  Oom.,  63. 

*  MacAuley's  History  of  England,  yol.  1,  ch.  1. 
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has  successively  erected  as  barriers  between  the  crown  officers 
and  the  humblest  citizen.  The  law,  in  its  just  interference 
between  the  despotism  of  crowned  heads  and  the  struggles  of  a 
people  who  wrenched  from  a  monarch's  grasp  a  Magna  Charta, 
a  bill  of  rights,  and  habeas  corpus,  has  been  compelled  to 
observe  many  forms  for  the  protection  of  liberty  which,  to  those 
who  have  not  made  the  criminal  law  a  study,  may  appear  absurd; 
but  it  is  better  that  a  criminal  may  now  and  then  escape  a 
deserved  punishment,  by  an  adherence  to  these  rules,  than  that 
a  reverence  for  these  rules  should  be  departed  from,  and  the 
criminal  law  administered  with  such  oppressiveness  that  the 
people  should  be  in  danger  of  losing  those  liberties  which  cost 
them  so  many  struggles  to  obtain. 

By  the  Constitution  of  this  State,  such  parts  of  the  conmion 
law  of  England,  as  were  in  force  in  the  colony  of  New  York  on 
the  19th  day  of  April,  1775,  were  retained  in  the  old  Constitution 
of  1777,  and  the  same  were  by  the  new  Constitution,  except 
where  they  had  been  repealed  or  altered,  or  were  repugnant 
to  the  Constitution,  continued  as  the  law  of  this  State,  subject 
to  such  alterations  as  the  Legislature  should  make  concerning 
the  same.  The  colonists  have  been  considered  as  bringing  with 
them  only  such  parts  of  the  law  of  the  mother  country  as  were 
applicable  to  their  own  situation,  and  the  particular  laws  and 
customs  of  special  districts  of  England,  were,  therefore,  never 
adopted  by  them.^ 

Offences  which  may  be  made  the  subject  of  indictment,  were 
by  the  common  law  divided  into  treasons,  felonies,  and  misde- 
meanors, but .  by  our  law  they  are  classified  into  felonies  and 
misdemeanors.  These  two  subdivisions  will  be  taken  up  and  dis- 
cussed separately  in  the  two  following  chapters. 

*  >  1  Black.  Com.,  107. 
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^  CHAPTER  I. 

OF  FBLONIES. 

By  the  common  law,  a  felony,  in  the  general  acceptation  of  the 
criminal  law,  comprised  eveiy  species  of  crime,  which  occasioned 
at  the  common  *  law  the  forfeiture  of  either  lands  fuid  goods,  or 
both,  and  to  which  capital  or  other  punisment  may  be  added 
according  to  the  degree  of  guilt.^ 

By  the .  Bevised  Statutes  of  this  State,  however,  it  is  enacted 
that  the  term  "  felony,"  when  used  in  any  statute,  shall  be  con- 
strued to  mean  an  offence,  for  which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  punished  with  death,  or  by  imprison- 
ment in  a  State  prison.^ 

And  the  term  '^  felonious"  wh^n  used  in  any  statute  shall  be  con- 
strued as  sjmonymous  with  the  word  '^  criminal,"  and  the  term 
"  feloniously,"  when  so  used  as  synonymous  in  meaning  with  the 
word  "  criminally."^ 

If  it  be  required  to  determi|ie  whether  an  offence  is  to  be  desig. 
nated  as  a  felony,  or  not,  we  have  but  to  apply  the  above  statu, 
torjr  definition,  and  aacertain  whether  it  be  punishable  with  death 
or  by  imprisonment  in  a  State  prison. 

In  the  People  v.  Steenburgh,  the  prisoner's  counsel  contended 
that  the  offence  (appearing  in  disguise  armed,  etc.),  was  not  a 
felony,  because  its  commission  was  not  necessarily  to  be  punished 
by  imprisonment  in  the  State  prison,  but  might  be  punished  by 
fine  and  imprisonment  in  a  county  jail.  But  the  court  held  that 
the  offence  was  felony,  because  it  was  liable  by  law  to  be  pun- 
ished by  imprisonment  in  a  State  prison;  and  it  was  none  the  less 
felony,  because  it  was  also  liable  to  be  punished  by  some  mildef 
punishment,  the  statute  definition  of  felony  in  this  State  being 
'*  an  offence  for  which  the  offender,  on  convicticn,  shall  be  liable 
by  law  to  be  punished  by  death,  or  imprisonment  in  the  State 
prison."  * 

'  4  Black.  Com.,  04,  95. 

•  2  R.  S.,  702,  §  40. 

»  Idem,  §  41.  *  I  Park.,  45. 

0.  P.— 31. 
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In  the  People  v.  Borges,  Barnard,  Recorder,  commenting  upon 
the  above  statute,  says  it  follows  that  where  a  statute  creatinir  an 
offence,  provides  as  a  puxushment  therefor,  imprisonment  hi  a 
State's  prison,  although,  in  the  discretion  of  the  magistrate,  lesser 
pimishment  may  be  inflicted,  then  that  offence  becomes  a  felony 
unless  its  grade  of  crime  is  specifically  declared  in  the  statute! 
Thus,  if  in  a  statute  a  crime  is  declared  to  be  a  misdemeanor,  that 
would  be  its  grade,  although  the  punishment  should  be  imprison- 
ment in  a  State  prison;  but  this  declaration  must  be  clear  and 
explicit  in  the  statute,  and  not  drawn  by  way  of  argument  from 
general  expressions  used.  Now,  the  statute  in  question  does  pre- 
scribe as  a  punishment  such  imprisonment  in  the  State  prison, 
and  does  not  declare  in  specific  and  express  terms  the  grade  of 
crime  to  which  the  offence  shall  belong.^ 

Judge  W.  F.  Allen,  in  EHock  v.  The  People,  says  the  intent  of 
the  statute  was  to  do  away  with  the  conmion  law  definition  of 
felony  as  entirely  inapplicable,  and  to  substitute  one  which  should 
have  significance  and  be  readily  understood,  and  that  the  clear 
intendment  and  proper  meaning  of  the  statute  is  to  declare  all 
crimes  (not  expressly  denominated  misdemeanors  by  statutes  creat- 
ing  them),  which  are  punishable  bj  hnprisomnent  in  the  State 
prison,  to  be  felonies.  This  has  been  the  judicial  interpretation 
of  the  provision,  and  the  decisions  accord  with  the  intent  of  the 
framers,  fuid  the  general  understanding  of  the  profession.^ 

Therefore,  in  cases  where  the  measure  of  the  punishment  to  be 
inflicted  rests  in  the  discretion  of  the  court,  and  the  tribunal  pro- 
nouncing sentence  may  punish  in*  the  alternative,  either  by 
imprisonment  in  the  State  prison,  or  by  fine,  or  by  imprisonment 
in  the  county  jail,  the  offence  may  be  classified  within  the  statutory 
definition  of  a  felony  equally  with  offences  where  the  punishment 
is  absolute  with  death  or  imprisonment  in  the  State  prison,  and' 
where  no  discretion  is  vested  in  the  tribunal  inflicting  the  punish- 
ment, allowing  a  lesser  punishment  to  be  inflicted,  unless  the 
statute,  defining  the  offence,  shall  declare  in  specific  and  direct 
terms  that  the  grade  of  offence  shall  be  classified  as  a  misde* 
meanor.^ 

Felonies  are  of  two  kinds,  viz:  at  common  law  and  by  statute. 

»  6  Abb.  Pr.  R.,  132. 
»  2  Park.,  685. 
•  Id. 
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The  character  of  those  offences  which  were  felonies  at  com- 
mon law,  are  not  necessarily  changed  by  the  fact  that  the  punish- 
ment imposed  by  our  statute  is  less  than  imprisonment  in  a 
State's  prison,  if  therd  is  no  enactment  reducing  it  below  the  grade 
of  felony. 

Thus,  in  the  Peo.  v.  Adler  (2  Park.  Cr.  R,  254),  it  was  said: 
"  By  the  common  law  the  crime  of  petit  larceny  is  a  felony,  (1 
Hale  P.  C,  530;  1  Hawk.,  P.  C,  146.)  It  was  supposed  by  the 
court  below  that  the  Bevised  Statutes  have  reduced  the  offence 
to  a  misdemeanor.  There  are  only  two  questions  of  the  statutes 
which  have  a  bearing  on  the  question.  By  2  Revised  Statutes 
(p.  690,  §  1)  it  is  declared:  "That  every  person  who  shall  be 
convicted  of  stealing,  taking,  fuid  carrying  away  the  personal 
property  of  another  of  the  value  of  twenty-five  dollars,  or  under, 
shall  be  adjudged  guilty  of  petit  larceny."  Section  thirty  (p. 
702)  provides  that  "the  term  felony,  when  used  in  this  act  or  in 
any  other  statute,  shall  be  construed  to  mean  an  offence  for  which 
the  offender,  on  conviction,  shall  be  liable  by  law  to  be  punished 
by  death  or  by  imprisonment  in  a  State  prison."  It  will  be 
observed,  that  the  definition  of  the  latter  section  applies  only 
when  the  word  is  used  in  a  statute,  and  that  the  former  section 
does  not  use  the  word,  and  is  silent  as  to  the  grade  of  petit  lar- 
ceny. The  common  law  rule,  that  petit  larceny  is  a  felony,  there- 
fore appears  to  be  untouched,  and  to  remain  in  force  in  respect 
to  all  questions  controlled  solely  by  the  common  law.^ 

But  petit  larceny  is  not  to  be  deemed  a  felony  under  the  pro- 
vision of  2  B.  S.,  701,  §  23,  declaring  that  no  conviction  for 
an  offence  other  than  felony  shall  disqualify  a  witness.  Thus, 
in  Carpenter  v.  Nixon,  5  Hill,  260,  Neubon,  Ch.  J.,  says,  it  is 
provided  by  statute  (2  R.  S.,  586,  §  23,  2d  ed.),  that  •*  no  per- 
son sentenced  upon  a  conviction  for  a  felony  shall  be  compe- 
tent to  testifyt  etc.,  unless  he  be  pardoned  by  the  Governor  or 
by  the  Legislature,  except  in  the  cases  specially  provided  by 
law,  but  no  sentence  upon  a  conviction  for  any  offence  otJier  than 
a  felony  shall  disqualify  or  render  any  person  incompetent  to  be 
sworn,  or  to  testify,  etc.  At  conunon  law  petit  larceny  was  a 
felony,  and  the  offender  an  incompetent  witness  after  conviction 
and  sentence.    In  the  case  of  Ward  v.  The  People  (3  Hill,  395), 

'  Vide  Ward  o.  The  Peo.,  3  Hill,  395 ;  Carpenter  v,  Nixon,  5  Id.,  260 ;  Ward 
o.  The  Peo.,  6  Id.,  144. 
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we  were  iaclkied  to  think,  and  indeed  had  no  doubt  that  this 
offence  still  continued  a  felony  at  common  law,  though  it  was 
thought  probable  the  Legislature  supposed  they  had  reduced  it 
to  the  grade  of  a  misdemeanor.  We  there  came  to  the  conclu- 
sion that  the  proyision,  defining  what  should  constitute  a  felony 
within  the  statute,  did  not  reach  those  at  common  law  which 
were  not  included  in  the  provision.  I  do  not  think,  however, 
that  this  conclusion  controls  the  question,  whether  the  offender 
has  been  restored  to ,  competency  as  a  witness  by  the  section 
above  referred  to.  That  section  removes  the  common  law  dis- 
qualification in  all  Cases  of  conviction  for  '  any  ofSence  other  than 
a  felony;'  the  term  ^felony»'  as  there  used«  evidently  meaning 
that  offence  as  defined  and  declared  by  the  Bevised  Statutes. 
This  is  made  clear  by  reference  to  the  thirtieth  section  (p.  587)| 
which  provides  that  "  the  term  '  felony,'  when  used  in  this  act  or 
in  any  other  statute,  shall  be  construed  to  mean  an  offence  for 
which  the  offender,  on  conviction,  shall  be  liable  by  law  to  be 
punished  by  death  or  by  imprisonment  in  a  State  prison." 
Petit  larceny  not  being  a  felony  within  this  provision  of  the 
statute,  though  one  still  at  common  law,  it  of  course  £ei11s  within 
t^e  class  of  offences  which,  are  excepted*  from  the  general  opera- 
tion of  the  twenty-third  section;  all  are  excepted  under  the 
degree  of  sUUiUe  felonies. 

Below  will  be  found  a  synopsis  of  the  several  offences  which 
are,  by  the  statutes  of  tlus  State,  made  felonies,  with  a  reference 
to  the  section  of  the  statute  or  laws  creating  the  same.  The 
revisers,  in  their  notes  to  the  statutes,  state  that  it  was  their 
intention  to  include  every  known  offence  of  &  higher  grade  than 
misdemeanors.  In  preparing  the  liable,  the  rule  laid  down  in  the 
case  of  the  People  against  Steenburgh,  cited  above,  that  offences 
for  which  the  offender,  on  conviction,  shall  be  liable  by  law  to 
be  punished  by  death  or  imprisonment  in  the  State  prison,  has 
been  followed,  and  such  crimes  are  thrpughout.  tlus  work  treated 
as  felonies. 

A  LIST  OF  FELONIES. 
(^JF\dhunng  the  rule  laid  down  in  Tkt  Peoplt  v.  SUenhwgh,  1  Pafk,  R.,  45.) 

Arson.    (2  R.  S.,  666,  §  1 ;  667,  §  9 ;  amended  by  Laws  1662,  ch.  197.) 

AggraoaUd  oBsauUa. 

A99avM$  with  aittoinpt  to  kill,  or  oommit  other  felony  with  deadl j  weapons.    (2 

R.  S,,  665,  §  38.) 
A$$aulti  m  attempting  to  commit  felonj.     (2  R.  S.,  666,  §  41^) 
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AssmdU-mHi  dangoroas  weapons,  with  intent  to  do  bodily  harm.    (2  R.  S., 

089,  §  24.) 
ManpU  to  commit  felony.    (Id.,  698,  §  3.) 

to  induce  perjury.    (Id.,  682,  §  8.) 

Abandoning  child,    (2  R.  S.,  665,  §  37.) 

MdueHon  of  females  under  fourteen  years  of  age.    (Id.,  664,  §  28.) 

under  twenty-five  years  of  age.    (Id.,  "664,  §  27^ 

MminideTing  pouon  to  horses,  cattle,  &o.    (Id.,  689,  §  16.) 

to  human  being.    (2  R.  S.,  665,  §  39.) 

Abortion.    (2  R.  S.,  661,  §§  8,  9.) 

Accepting  a  bribe.    (Id.,  683,  §  10.) 

Aceeeeory  before  the  &ct,  to  any  felony.    (Id.,  699,  §  6.) 

Aiding  escape  of  pnsoner  held  for  felony,  or  on  charge  of  felony.    (Id.,  684 

§  17.) 
Altering  record,  with  intent  to  defraud.    (Id.,  671,  §  25.) 

JB^ofi^.    (2  R.  S.,  687,  §  8;  688,  $  11.) 

Bribery,    (Id.,  682,  §§  9, 10 ;  amended.  Laws  1853,  ch.  539,  $  1. 

Bvggery.    (See  Orhne  against  Nature.) 

Bwglary.    (2  R.  S.,  669>  §  21.    See  Laws  1863,  ch.  438.) 

Bwfing  stolen  property,    (2  R.  S.,  680,  §  73.y 

CounterfeUing  brands,  ifc,  in  relation  to  salt  works.    (Laws  1859,  cb.  346,  p. 

807,  §93. 
Carnal  knowledge  of  a  woman  by  force,  by  administering  drugs,  Sx,    (2  R,  S., 

663,  §23.) 
Caueiiig  death,  or  injuries  by  explosion  of  saltpetre,  etc.,  in  Kew  York  city. 

(Uws  1846,  387,  ch.  291,  §  19 ;  2  R!  8.,  665,  §  42.) 
Crime  againet  nature.    (2  R.  S.,  689,  §  20.) 
Causing  death  by  wrongful  act  of  engineers,  conductors,  £c.    (Laws  of  1849,' 

389,  ch.  256,  §  2.) 
Concealed  weapons.    (Laws  1866,  ch.  716,  §  1,  p.  1523.) 
Challenging  to  Jlght  a  duel.    (2  R.  S.,  686,  §§  2,  5.) 
Compelling  to  marry.    (Id.,  663,  §§  24,  25.) 
Con^imtnding  felonies.    (Id.,  689,  §§  17, 18.) 
Conniving  at  escape  of  prisoner  by  officer.    (Id.,  684,  §  18.) 
Conspiracy,  ^c.^  by  persons  disguised.    (2  R.  S.,  689,  §  23;  Laws  of  1845. 

ch.3,§7.) 
CorrupUng,  or  attempting  to  corrupt  jurors, '&o.    (2  R.  S.,  683,  §§  9^  12.) 
CountmfeUing  coin.    (Id.,  672,  §§  28,  29.) 

pl&tes  similar  to  bank  bills.    (Id.,  672,  §  30.) 

Decoying  child.    (Id.,  665,  §  36.) 

Duelling.    (Id.,  657,  §  6 ;  686,  §  1  ) 

Embezzlement  of  property  upwards  of  925  in  value.    (Id.,  678,  §'  61 ;  679,  §  64.)' 

Embezxkmenihj  carriers.    (Laws  1865,  chap.  729.) 

Enlisted  tnefi^-defrauding  and  drugging.    (Iaws  1864,  ch.  391,  p.  889.) 

Escape  of  prisoner  confined  on  a  criminal  charge.    (2  R.  S.,  685,  §§  24,  25.) 

False  eert^ying  acknowledgment,  or  proof  of  written  instrument:    (Id.,  671, 

§27.) 
False  entries  in  books  of  a  moneyed  corporation.    (Id.,  673,  §  35.) 

in  records.    (Id.,  671,  §  26.) 

FaUe  personaHng  another  person.    (Id.,  676,  §  50.) 
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Falat  ioktns  and  preUnees—ohtMuamg  maoey  by.    (Id.,  677,  §  55 ;  amended 

Laws  of  1851,  268,  ch.  144.) 
Forgery.    (2  R.  S.,  675,  §  42.) 

of  railroad  tickets.    (Laws  1855,  ch.  499,  §§  4,  5.) 

Fradulent  issuing  and  sale  of  bonds  of  incorporated  companies  by  officers,  kc. 

(Uws  of  1855,  236,  ch.  155,  §  1.) 

of  joint  stock  companies  and  corporations.    (Id.,  §  2.) 

GamUer§,  and  inveigling  to  gaming  houses.    (I4tws  1851,  di.  504;  amended  by 

Laws  1855,  ch.  214.) 
hicut.    (2  R.  S.,  688,  §  12.) 
Injuries  to  raUroads,    (Laws  of  1838,  126,  ch.  160.) 
Kidm^ng.    (2  R.  8.,  664,  §  30 ;  '665,  §§  33, 34.) 
Laremy.    (Id.,  679,  §§  65,  66.) 
Larceny  from  the  person.    (Laws  1862,  ch.  374,  §  2.) 

in  the  night  time.    (2  R.  8.,  679,  §  67.) 

Larceny  of  railroad  tickets.    (Laws  1855,  914,  ch.  499.) 

Larceny  of  records.    (2  R.  8.,  680,  §§  71,  72.) 

Misapflitation  ofmoneyw  reoeiYed  under  bounty  law.    (Laws  1864,  ch.  72,  $  3.) 

MoMlaughUr.    (2  R.  8.,  663,  §§  20,  21.) 

MasqueradtB  in  New  York  and  Brooklyn.    (Laws  1829,  ch.  270 ;  amended  1858, 

ch.  359.) 
Mmfhem.    (2  R.  8.,  664,  §  29.) 
Mock  oiueHonB.    (Laws  1853,  ch.  138.) 

Murder.    (2  R.  8.,  657,  §  5 ;  amended  by  laws  1862.  ch.  197.) 
Passenger  tickets  on  yessels.    (Found  in  Laws  1860,  ch.  103,  p.  107.) 
Perjury.    (2  R.  8.,  681,  §5  2,  4.)  • 

Poisoning Jfood,  springs,  ifc.    (Id.,  665,  §  40.) 
Producing  jMretended  keir,    (Id.,  676,  ^53.)  * 
Rape.    (Id.,  663,  §  22.) 

Receiving  property  embezzUd,  in  upwards  of  025  in. value.    (Id.,  678,  §  63.) 
Jleceidng  stolen  goods.    (Id.,  680,  §  73.) 
Robbery.    (Id.,  678,  §  57.) 
Second  offences.    (Id.,  699,  §§  8,  9. 

Second  offence,  endeavoring  to  conceal  death  of  child.    (2  R.  8.,  694,  §  23.) 
Seduction,  under  promise  of  marriage.    (2  R.  8.,  664,  §  26 ;  Laws  of  1848, 148, 

ch.  Ill ;  1849,  577,  ch.  420,  §  3.) 
SeUing  counieffeii  notes.    (2  R.  8.,  672,  §  32.) 

Severing  from  the  soil  produce,  tc.,  upwards  of  825  in  value.    (Id.,  680,  §  70.) 
Sodomy.    (Id.,  689,  §  20.) 
Subornation  of  perjury.    (Id.,  681,  §§  2,  4.) 
SubstiiuHng  child.    (Id.,  676,  §  54.) 
Steamboat  and  steamMp  tiduts — fraudulent  sale  of,  in  counties  of  New  Yoik, 

Albany  and  Erie.    (Laws  1860,  ch.  103,  p.  177. 
State  officers  making  fiilse  estimates^  certificates,  &c.,  of  work  on  canals.    (Laws 

1854,  di.  329,  §  12.) 
Salt  works— destroying.    (Laws  1859,  ch.  346.) 

SaU  works — counterfeiting,  and  assisting  in  counterfeiting  brands  of  superin- 
tendent.   (Id.) 
Threatening  lettere.    (2  R.  8.,  678,  §  60.) 
Total  erasure,  jrc,  of  Instruments.    (Id.,  675,  §  43.) 


ARSON. 


487 


Treason,    (Id.,  656,  §  2.) 

UtUring  courUerfeUa.    (Id.,  674,  $§  39,  40.) 

UtUring  instrument  made  in  one's  own  name,  as  that  of  another  person  of  the 

same  name.    (Id.,  674,  §  41.) 
Violaiing  graoes,  ^c.    (Id.',  688,  §§  13-15.) 
VoHng  at  eUdUm  hj  non-resident  of  the  Stote.    (Laws  1839,  eh.  389,  p.  365, 

§  14.) 
Violation  qf  Registry  Law.    (Laws  1859,  ch.  380,  p.  895,  §  14.) 

I.  ABfiON. 

Arson  was  at  the  common  law  an  offence  of  the  degree  of 
felony,  and  has  been  described  as  the  malicious  and  willful  burn- 
ing the  house  of  another.^ 

This  offence,  at  common  law,  was  considered  as  one  of  great 
malignity,  and  pernicious  to  the  public,  and  was  punishable  with 
death.  It  is  frequently  more  destructive  than  murder  itself,  of 
which,  too,  it  is  often  the  cause,  since  murder,  as  atrocious  as  it  is, 
seldom  extends  beyond  the  felonious  act  designed;  whereas  fire 
too  frequently  involves  in  the  conunon  calamity  persons  unknown 
to  the  incendiary,  and  not  intended  to  be  hurt  by  him,  and 
friends,  as  well  as  enemies.'  ^ 

In  this  State,  the  crime  of  arson  has  been  divided  into  degrees, 
and  has  been  exitended  by  statute  from  the  burning  of  a  human 
habitation,  so  to  embrace  the  burning  of  other  descriptions  of 
property  not  involving  danger  to  human  life. 

The  following  comprises  the  statutory  definition  of  the  various 
grades  of  arson,  as  created  by  our  statute: 

(a)  First  Degree. — ^Arson  in  the  first  degree  consists  in  will- 
fully setting  fire  to  or  burning  in  the  night  time  a  dwelling- 
house,  in  which  there  shall  be  at  the  time  some  human  being, 
and  every  house,  prison,  jail,  or  other  edifice,  which  shall  have 
been  usually  occupied  by  persons,  lodging  therein  at  night,  shall 
be  deemed  a  dwelling-house  of  the  person  lodging  therein.^ 

But  no  warehouse,  bam,  shed,  or  other  outhouse,  shall  be 
deemed  a  dwelUng-house,  within  the  meaning  of  the  last  section, 
unless  the  same  be  joined  to,  immediately  connected  with  and 
part  of  a  dwelling  house.^ 

'  2  Rubs  on  Cr.,  548;  3  Inst.,  66;  1  Hale,  566;  1  Hawk.  P.  C,  ch.  39;  4  Black. 
Com.,  220;  2  East.  P.  C,  ch.  21,  §  1. 

*  4  Black.  Com.,  220. 

•  R.  S.,  657,  §  9.  *  Id.,  §  10. 
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A  knowledge  that  the  *  building  was  occupied  with  human 
beings  lodging  there,  either  habitually  or  at  the  time,  is  imma- 
terial. A  design  to  produce  death  is  not  necessary  to  constitute 
the  offence  of  arson  in  the  first  degree,  either  at  common  law  or 
under  the  statute.^ 

It  was  held  in  the  Supreme.  Court,  that  a  person  cannot  be 
convicted  of  arson  in  the  first  degree  in  setting  fire  to  his  own 
house;  but  he  may  be  convicted  of  arson  in  the  third  degree  in 
burning  his  own  dwelling-house;  but  the  offence  is  still  against 
the  property  of  another;  the  object  of  the  crime  being  to. defraud 
the  insurer,  who  is  interested  in  the  preservation  of  the  prop- 
erty.' And  the  rule  also  was  at  the  common  law,  that  if  the  mi»> 
chief  was  done  but  to  one's  own  house  it  did  not  amount  to  a 
felony,  but  firing  one's  own  house  in  a  town  was  a  high  misde> 
demeanor.^  But  the  Court  of  Appeals  subsequently  overruled 
the  decisions  of  the  Supreme  Court,  and  held  that  arson  in  the 
first  degree.  Under  our  statute,  might  be  conunitted  by  one  in 
burning  his  own  house.^ 

(6)  Second  Degree* — Every  person  who  shall  willfully  set  fire 
to  or  bum  any  inhabited  dwelling-house  in  the  day  time  which, 
if  committed  in  the  night  time,  would  be  arson  in  the  first  degree, 
shall,  UQon  conviction,  be  a<^udged  guilty  of  arson  in  the  second 
degree.^ 

So,  also,  every  person  who  shall  willfully  set  fire  to  or  bum 
in  the  night  time  any  shop,  warehouse,  or  other  building  not 
being  the  subject  of  arson  in  the  first  degree,  but  adjoining  to,  or 
within  the  curtilage  of  any  inhabited  dwelling-house,  so  that 
such  house  shall  be  endangered  by  such  fibring,  shall,  upon  con- 
viction, be  adjudged  guilty  of  arson  in  the  second  degree.^ 

The  question  as  to  what  comprises  a  building  within  the  cur- 
tilage of  an  inhabited  dwelling-house,  will  be  found  stated  in  the 
subsequent  section  upon  burglary.^ 

'  Peo.  o.  Orcutt,  1  Park.,  252 ;  2  Russ.  on  Gr.,  262. 

*  Peo.  o.  Henderson  1  Park.,  560;  Peo.  o.  Gates,  15  Wend.,  159. 

*  4  Blac.  Oom.,  221.  Vide  Peo.  v.  Bush,  4  Hill,  133 ;  6  East.,  464;  Holme's 
Case,  *0ro.  Cas.,  376. 

*  Shepherd  «.  Peo.,  19  N.  Y.  (5  Smith),  637. 

*  2  R.  S.,  666,  §  1. 

*  Id.,  §  2. 

'  Vide  post. 
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(c)  Third  Degree. — ^Every  person  who  shall  willfully  set  fire 
to  or  bum  in  the  day  time  any  shop,  warehouse  or  other  build- 
ing, which,  if  committed  in  the  night  time,  would  be  arson  in  the 
second  degree,  shall,  upon  conviction,  be  adjudged  guilty  of 
arson  in  the  third  degree.^ 

So,  also,  every  person  who  shall  willfully  set  fire  to  and  bum 
in  the  night  time  the  house  of  another  not  the  subject  of  arson  in 
the  first  or  second  degree,  any  house  of  public  worship,  or  any 
school  house,  any  public  building  belonging  to  the  people  of  this 
State,  or  to  any  county,  city,  town,  or  village,  or  any  building  in 
which  shall  be  deposited  the  papers  of  any  public  officer,  or  any 
bam,  or»grist  mill,  or  any  buildiog  erected  for  the  manufactory 
of  cotton  or  woolen  goods,  or  both,  or  paper,  iron,  or  any  other 
fabric,  or  fulling  mill,  or  any  ship,  or  vessel,  shall,  upon  convic- 
tion, be  ac^udged  guilty  of  arson  in  the  third  degree.' 

So^  also,  every  person  who  shall  willfully  bum  any  building, 
ship,  or  vessel,  or  any  goods,  wares,  merchandise,  or  other  chat- 
tel, which  shall  at  the  time  be  insured,  whether  the  same  be  the 
property  of  such  person  or  another,  shall,  upon  conviction,  be 
likewise  a^udged  guilty  of  arson  in  the  third  degree.* 

(d)  Fowrih  Degree.— Thfy  following  offenders  are  guilty  of 
arson  in  the  fourth  degree: 

Ist.  Every  person  who  shall  in  the  day  time  willfully  set  fire 
to,  or  bum  any  dwelling-house  or  building,  ship  or  vessel,  which, 
if  committed  in  the  night  time,  would  be  arson  in  the  third  degree. 

2d.  Every  person  who  shall,  in  the  day  or  night  time,  willfully 
set  fire  to,  or  bum  any  saw  mill,  any  carding  machine,  or  build- 
ing containing  the  same,  any  stack  of  grain  of  any  kind,  or  any 
stack  of  hay,  not  being  the  property  of  such  person,  any  toll 
bridge  or  any  other  public  bridge. 

3d.  Every  person  who  shall  willfully  set  fire  to,  or  bum  in  the 
day  or  in  the  night  any  crop  of  grain,  growing  or  standing  in  the 
field,  or  any  nursery  or  prchard  of  fruit  trees  belonging  to  another, 
or  any  fence  around  any  cultivated  field  belonging  to  another,  or 
the  woods  in  any  town  not  belonging  to  himself,  or  any  grass  or 
herbage  growing  on  any  marshes  or  other  lands  not  belonging  to 
himself.^ 

'»  2  R.  S.,  667,  §  3.  .  •  Id.,  §  4. 

.  •  Id.,  §  5.       .  •  Id.,  §§  6,  7,  8, 
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(e)  The  act  must  be  Willful  and  Maliciaua. — ^By  our  statute, 
the  words  willfully  and  maliciously  are  used  as  necessary  ingre- 
dients of  the  crime.  This  was  also  so  at  the  common  law,  which 
held  that  the  burning  must  be  willful  and  malicious,  for  other- 
Mrise,  it  was  only  a  trespass;  and  fov  that  reason  it  was  held  that, 
if  a  person  should,  in  shooting  at  game,  happen  to  set  fire  to  the 
thatch  of  a  house,,  it  would  not  be  a  burning  of  this  description.^ 

So,  also,  the  setting  fire  by  a  prisoner  to  his  cell  is  not  arson, 
if  the  intent  were  merely  to  effect  his  own  escape.* 

The  malicious  and  willful  burning  need  not  correspond  with 
the  precise  intent  or  design  of  the  party.  As  if  A  have  a  mali- 
cious intent  to  bum  the  house  of  B,  and  in  setting  fire  to  it,  bum 
the  house  of  C,  or  if  the  house  of  B  escape  by  some  accident,  and 
the  fire  take  in  the  house  of  C  and  bum  it,  this  shall  be  said  in 
law  to  be  the  malicious  and  willful  burning  of  the  house  of  C, 
though  A  did  not  intend  to  bum  that  house.  So,  also,  it  has 
been  held  that  if  a  person  set  fire  to  a  stack,  the  fire  from  which 
is  likely  to  communicate  to  a  bam,  and  it  does  so,  and  the  bam  is 
burnt,  he  is,  in  point  of  law,  indictable  for  setting  fire  to  the  bam,' 
for  no  man  can  shelter  himself  from  punishment  on  the  ground 
that  the  mischief  which  he  committed  was  wider  in  its  conse- 
quences than  he  originally  intended.^  Thus,  at  the  common  law, 
where  the  shooting  at  poultry,  with  intent  to  shoot  them,  was  an 
act  done  with  a  felonious  intent,  it  was  said  that  the  person  who 
conmaitted  such  act,  and  thereby  set  fire  to  the  thatch  of  a  house, 
that  the  first  act  being  felonious,  the  party  must  abide  all  the 
consequences.^ 

And  it  has  been  held  that  such  malicious  and  willful  buming 
of  the  house  of  another,  may  be  by  means  of  setting  fire  to  the 
party's  own  house;  and  this,  though  it  should  appear,  that  the 
primary  intention  of  the  party  was  only  to  bum  his  own  house. 
If,  in  fact,  other  houses  were  burned,  being  adjoining,  and  in  such 
a  situation  that  the  fire  must,  in  all  probability,  reach  them,  the 
intent  being  unlawful  and  malicious,  and  the  consequences  inome- 

»  3  Inst.,  67;  4  Black,  Com.,  222;  1  Hale,  509. 

*  Peo.  V,  Cottrell,  18  John.,  115. 

»  1  Hale,  569;  1  Hawk.  P.  C,  ch.  3,  §  19;  1  East.  P.  C,  21,  §  7 ;  3  Inst., 
67;  Plowd.,  476;  Hennessey  ».  The  Peo.,  21  How.,  239. 

*  5  C.  &  P.,  266,  note. 

*  4  Black.  Com.,  222;  3  Inst.,  67;  1  Hale,  569. 
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diately  and  necessarily  following  from  the  original  act  done,  the 
offence  will  be  felony.* 

The  general  rule  of  intent;  applies  in  arson  as  in  other  crimes, 
that  a  person  is  presumed  to  intend  the  ordinary  consequences  of 
his  acts,  and  it  devolves  upon  a  person  charged  with  crime  to 
.rebut  this  presumption  by  evidence  of  a  different  intent.^ 

(/)  The  Bvming. — ^In  order  to  constitute  a  burning,  so  as  to 
amount  to  arson  at  the  conmion  law,  a  bare  intent  or  attempt  to 
do  it  by  setting  fire  to  the  house,  unless  it  actually  burnt,  did 
not  fall  within  the  description  of  the  words  which  were  necessary 
in  the  days  of  law  latin  to  all  indictments  for  the  offence;^  but  it 
will  be  observed  that  our  statute,  in  most  instances,  uses  the 
words  "  set  fire  to  or  bum." 

It  is  not  necessary  that  the  property  should  be  wholly 
destroyed;  the  burning  or  consuming  of  any  part  is  sufficient, 
though  the  fire  be  afterwards  extinguished,  and  the  offence  is 
complete  though  the  fire  go  out  of  itself.^ 

In  order  to  constitute  a  setting  on  fire,  it  is  not  necessary  that 
any  flame  should  be  visible.^ 

(^)  Of  the  Terms  Hotue,  and  DtoeHinff'house.—:hi  ascertaining 
the  meaning  of  the  term  dwelling-house,  which  is  used  in  the  stat- 
ute, cases  of  burglary  are  referred  to  in  the  books  for  a  settlement 
of  the  term  with  respect  to  arson.^  This  question  will  be  found 
discussed  in  the  subsequent  section  upon  burglary. 

The  term  house  of  another  is  also  used  in  the  statute.  At  the 
common  law,  the  word  house,  in  arson,  had  not  the  same  significance 
as  the  word  mansion-house  when  used  in  burglaryJ  The  word 
house  extended  not  only  to  the  dwelling-house  but  to  all  out- 

^  2  Russ  on  Or.,  550;  2  East.  P.  C,  ch.  21,  §  8;  Coke«.  Woodburne, 6  Harg. 
St.  Tr..  222. 

*  Peo.  o.  Orcutt,  1  Park.,  252. 

*  4  Blac.  Com.,  222. 

*  4  Blac.  Com.,  222 ;  3  Inst.,  66 ;  Doct.,  506;  Peo.  v.  Cottarel,  18  John.,  115 ; 
Pco.  V.  Batler,  16  John.,  203;  4  City  H.  Rec.,  77;  1  Hale,  568,  569;  1  Hawk., 
p.  C,  ch.  39,  §§  16„  17 ;  2  East.,  P.  C,  ch.  21,  §  4;  City  H.  Rec.,  71. 

*  R.  V.  Stallion,  R.  &  M.,  C.  C,  398.  Vide  Com.  v.  Van  Schaack,  16  Mass., 
105. 

*  2  East.  P.  C,  1020;  Rex  v.  McDonald,  2  Lew.  C.  Cases  46;  2  Ross,  on 
Cr.,  489,  note;  1  Hale  P.  C,  567,  note. 

^  3  Inst.,  67 ;  Sum.,  86  ;  2  Russ  on  Cr.,  552. 
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houses  which  ftre  parcel  thereof,  though  not  adjoining  thereto  or 
under  the  same  roof.^ 

It  is  said  that  what  shall  be  termed  a  house  or  house  of  another 
has  never  been  settled  in  this  country.  Upon  this  point  recourse 
is  had  to  the  decisions  of  the  English  courts  of  justice;'  Butj  on 
a  trial  for  burglary,  it  has  been  held  that  the  word  house,  in  its 
primary  and  common  acceptation,  meant  a  dwelling-house.' 

It  will  be  obseryed  that  our  statute  declares,  in  its  definition 
of  arson  in  the  first  degree,  that  no  warehouse,  barn,  shed,  or 
other  outhouse,  shall  be  deemed  a  dwelling-house,  or  part  of  a 
dwelling-house,  unless  the  saine  be  joined  to  or  immediately  con- 
nected with  and  part  of  a  dwelling-house,  and,  ift  a  order  to  con- 
stitute arson  in  the  second  degree,  the  building  set  fire  to  wXist 
actually  touch  an  inhabited  dwelling-house,  or  be  within  the  cur- 
tilage thereof ;  the  word  adjoining,  as  used  in  the  statute,  signi- 
fying in  actual  contact.^ 

Our  courts  have  held  that  any  buil^^  is  a  dWelKng-house, 
within  the  act  defining  arson  in  the  first  degree,  which  is  in 
whole  or  in  part  occupied  by  persons  lodging  tbei'ein  Bi  night, 
although  other  parts  or  the  greater  part  may  be  occupied  for  an 
entirely  different  purpose.* 

(A)  The  Ownership  of  the  House. — M  the  common  law  the 
question  of  ownership  was  a  material  one,  and  questionisr  of  great 
nicety  and  subtleness  frequently  arose  for  tiie  purpose  of  distin- 
guishing the  person  who  might  be  said  to  occupy  the  premises  in 
his  own  right.  But  our  Supreme  Cburt,  after  a  detailed  exami- 
nation of  the  authorities  upon  this  subject,  held  that  the  house 
or  building  set  fire  to  must  be  described  as  the  house  or  bnilding 
of  the  person  in  possession;  and  it  was  accordingly  held  that 
where  the  building  burned  was  alleged  as  the  building  of  the 
owner,  and  the  proof  was  that,  at  the  time  of  the  committing  of 
the  offence,  it  was  in  the  possession  of  a  tenant,  that  the  accused 
could  not  be  convicted.^ 

»  2  Rubs,  on  Cr.,  552;  3  Inst.,  67;  1  Hale,  552;  1  Hawk.  P.  C,  ch.  39,  §  1 ; 
Sum.,  86;  4  Blac.  Com.,  221;  2  East.  P.  C,  ch.,  12,  §  5. 
'  Pec.  V,  Dayia,  1  Whee.  Cr.  Cases.,  239. 
»  Thompson  v,  Peo.,  3  Park.,  208. 

♦  Peveilly  v.  Peo.,  3  Park.,  59. 

•  Peo.  V.  Orcutt,  I  Park.,  252.  • 

'  Peo.  V,  Gates,  15  Wend.,  158.    Vide  Peo.  ».  Van  Blareom,  2  John.,  105. 
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Where  the  priaoner  set  fire  to  and  burned  the  bam  situated  on 
the  farm  on  which  he  at  that  time  resided,  working  it  on  shareSf 
and  occupied  the  bam  as  a  place  of  deposit  for  the  crops  raised 
on  the  place,  it  was  held  that  he  had  no  estate  or  legal  posses- 
sion of  the  barn,  and  that  the  bam  was  properly  laid  as  the 
property  of  the  landlord.^ 

* 

(«)  Day  Titne  and  Night  Time. — ^Lord,  Cokb^  in  bia  definition 

of  arson,  made  the  commoix  law  offence  Qomplete,  whether  com- 
mitted in  the  day  tim^e.  or  night  J;ime«  The  statutes  of  this  State, 
in  their  classifict^tipn,  of  the  offence  into  degrees,  make  the  ques- 
tion a  material  oqc,  whether  the  offence  be  committed  in  the  day 
or  night  time.  For  a  proper  distinction  of  these  two  terms  the 
reader  ia  referred  to  the  subject  upon  burglary,  where  the  dis- 
tinction is  explained.'  It  seems  that  anciently  the.  day  was 
accounted  to  begin  only  at  sun  rising  and  to  end  immediately 
upon  sun  set;  but  it  was  afterwards  settled,  as  the  better  opinion, 
that  if  there  were  daylight  or  twilight  enough  began  or  left, 
whereby  the  countenaQce  of  a  person  might  be  reasoiutbly  dis* 
cemed,  it  were  day  time.^ 

n.   AOOBATATED  ASSAULTS. 

(A)  AssauUa  with  InUni  to  CommU  Fdonu$. 
(9)  jfMimuUa  triOi  Dungtrmu.  Wa^pons  mUi  Intent  to  do.  BodUy  Hflrm, 

An  assault  is  an  attempt  with  force  mid  violence  to  dp  a  cor^ 
poreal  injury  to  another,  and  may  consist  of  any  act  tending  to 
such  injury,  accompanied  with  circumstances  denoting  an  intent, 
coupled  with  a  present  ability  to  use  violence  against  the  person.^ 

Assaults,  or  assaults  when  conunitted  with  any  atrocious  design, 
are  regarded  as  aggravated  offences,  and  are  punishable  at  com- 
mon law,  according  to  the  circumstances  of  the  case:  such  as 
assaults  with  intent  to  kill,  to  rob,  to  ravish,  to  maim,  or  to  com- 
mit  any  felony.^ 

Under  our  statutes,  aggravated  assaults,  so  far  as  they  are  felo- 
nies, are  classified  into  assaults  with  intent*  to  commit  felonies, 

^  Peo.  V.  Smith,  3. How.,  226. 
■  Vide  post. 

•  1  Hale,  550 ;  3  Inst.,  63 ;  1  Hawk.  P.  C,  ch.  38,  §  2 ;  2  East.  P.  C,  ch.  15, 
§  21 ;  Sum.,  79;  4  BJac.,  Com.,  224. 

•  Hays  V.  The  Peo.,  1  Hill,  351.    Vide  assaults,  post. 

•  2  Arch.  Cr.  Pr.,  7th  ed.,  285,  note. 
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and  assaults  with  intent  to  do  bodily  harm.    These  two  divisions 
of  the  offence -will  be  taken  up  and  spoken  of  separately. 

{A)  Assaults  mth  Intent  to  Commit  Felonies. 

The  statutes  of  our  State  divide  assaults  with  inteat  to  commit 
felonies  into  two  distinct  classes,  one  of  which  comprises  that 
class  of  offences  where  there  is  a  simple  assault,  with  such  felo- 
nious intent;  and  the  other,  where  the  assault  is  aggravated  by 
shooting,  or  attempting  to  discharge  fire  arms,  or  air  guns,  or 
where  it  is  committed  by  means  of  any  deadly  weapon,  or  by 
such  other  means  or  force  a9  was  likely  to  produce  death.  The 
provisions  of  the  statute  in  the  respects  above  mentioned,  are  as 
follows: 

Every  person  who  shall  be  convicted  of  an  assault  with  intent 
to  commit  any  robbery,  burglary,  rape,  mahslaughter  or  any 
other  felony,  the  punishment  for  which  assault  is  not  otherwise 
prescribed  by  statute,  shall  be  punished  by  imprisonment  in  a 
State  prison  for  a  term  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  five  hun- 
dred dollars,  or  by  both  such  fine  and  imprisonment.^ 

Every  person  who  shall  be  convicted  of  shooting  at  another,  or 
attempting  to  discharge  any  kind  of  fire  arms,  or  any  air  gun 
at  another,  or  of  any  assault  and  battery  upon  another  by  means 
of  any  deadly  weapon,  or  by  such  other  means  or  force  as  was 
likely  to  produce  death,  with  the  intent  to  kill,  maim,  ravish 
or  rob  such  other  person,  or  in  the  attempt  to  commit  any  burg- 
lary, larceny  or  other  felony,  or  in  resisting  the  execution  of  any 
legal  process,  shall  be  punished  by  imprisonment  in  a  State 
prison." 

■ 

(a)  Of  the  Intent. — ^The  intention  of  the  accused  in  all  these 
cases,  is  of  the  gist  of  the  offence.  It  is  to  be  presumed,  from 
the  acts  and  words  of  the  prisoner,  or  from  other  circumstances. 
It  is  not,  in  general,  capable  of  positive  proof.  If  it  cannot,  from 
the  facts  and  circumstances  which  together  with  it  constitute  the 
offence,  other  acts  of  the  defendant,  from  which  it  can  be  implied 
to  the  satisfaction  of  the  jury,  must  be  proved  at  the  trial.' 

»  2  R.  S.,  665,  §  41. 

•  2  R.  S.,  665,  §  38. 

•  Arch.  Cr.  Pr.,  104. 
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Id  cases  of  assaults  with  intent  to  kill,  it  is  obviously  of  import- 
ance to  consider  the  nature  of  the  instrument  used,  and  the  part 
of  the  body  on  which  the  wound  was  inflicted,  according  to  the 
plain  and  fundamental  rule,  that  a  man's  motives  and  intentions 
are  to  be  inferred  from  the  means  which  he  uses,  and  the  acts 
which  he  does.  K,  with  a  deadly  weapon  he  deliberately  inflicts 
a  wound  upon  a  vital  part,  where  such  wound  would  be  likely  to 
prove  fatal,  a  strong  inference  results  that  his  mind  and  intention 
were  to  destroy.* 

{b)  AssauU  with  Intent  to  Hob, — ^Among  the  principal  assaults, 
the  aggravated  nature  of  which  may  be  said  to  arise  from  the 
great  criminality  of  the  object  intended  to  be  eflected,  is  an 
assault  upon  a  person  with  a  felonious  intent  to  commit  a  rob- 
bery.^ As  an  assault  is  an  attempt  to  commit  a  forcible  crime 
against  the  person  of  another,  therefore  an  assault  with  intent  to 
commit  robbery,  is  nothing  more  than  an  endeavor  to  commit  a 
robbery;  and  consequently,  in  order  to  maintain  this  charge,  for 
the  assault  with  an  intent,  etc.,  it  is  not  necessary  to  prove  an 
assault  in  the  vulgar  and  ordinary  acceptation  of  the  term,  namely, 
an  attempt  to  commit  a  robbery;  but  all  that  is  necessary  on  the 
part  of  the  prosecutor  to  prove  is,  that  the  prisoner  intended  to 
rob  him,  and  that  he  did  some  act  in  the  presence  of  the  prose- 
cutor, for  the  purpose  of  eflecting  the  robbery  intended.  The 
intention  must,  of  course,  be  proved  from  some  overt  act,  or 
expressions  of  the  defendant,  and  the  overt  act  will  also  prove 
the  assault  as  well  as  the  intention.^ 

The  intent  to  rob  will  be  gathered  from  the  general  conduct  of 
the  prisoner  at  the  time:  menaces,  threats,  violence,  and  in  short 
whatever  conduct,  if  it  had  been  followed  by  a  taking  of  pro- 
perty, would  have  constituted  robbery,  will,  in  this,  be  evidence 
of  «i  intent  to  rob.^ 

The  assault  must  be  upon  the  person  intended  to  be  robbed 
Where  the  assault  was  upon  a  post-boy  driving  a  carriage,  and 
the  intention  was  to  rob  a  gentleman  in  the  carriage,  the  court 
held  the  indictment  could  not  be  sustained.^    The  intent  to  rob 

*  2  Stark.  Er.,  500,  2d  ed. 

'  2  Arch.  Or.  Pro.,  426,  n^te. 
'  2  Arch.  Or.  Pro.,  §  426. 

*  Idem,  vol.  2,  539,  notes. 

*  1  Leach,  380.  * 
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is  a  material  part  of  the  offence,  and  should  be  alleged  in  the 
indictment'  No  actoal  demand  of  money  is  necessary  npon  the 
charge  of  assanit  with  intent  to  rob.' 

(c)  Assault  with  Intent  to  Kill — Where  the  prisoner  is  charged 
-with  an  assault  and  battery,  with  a  deadly  weapon,  with  intent  to 
kill,  it  is  sustained  by  proof  of  haying  done  the  act  with  intent 
to  commit  any  felonious  homicide;  it  is  not  necessary  to  prove 
an  intent  to  murder.'  And  upon  an  indictment,  charging  this 
offence,  the  presumptions  as  to  malice  are  the  same  as  in  murder. 
Thus,  where  the  prisoner  was  the  aggressor,  and  commenced  the 
attack,  and  made  use  of  such  weapons  as  were  calculated  to 
endanger  life,  it  was  held  that  malice  would  be  inferred,  and  that 
the  fact  that  the  prisoner  was  in  the  heat  of  passion  would  not 
mitigate  the  offence  into  a  lesser  crime.^ 

An  assault  and  battery  with  intent  to  Mil  is  not  a  felony  by 
our  statute  or  at  the  common  law,  .unless  conmiitted  with  a 
deadly  weapon,  or  by  such  other  means  or  force  as  are  likely  to 
produce  death.^ 

A  conriction  for  attempting  to  discharge  a  pistol  with  intent, 
to  kill,  cannot  be  had  under  the  statute  where  the  individual 
mdicted  proceeded  no  farther  toward  an  actual  discharge  or 
shooting  than  to  raise  and  point  the  pistol,  uncocked,  at  the 
party  threatened;  a  threat  made  by  the  prisoner  at  the  time 
would  constitute  no  part  of  the  atttempt  to  discharge  the  pistol, 
it  would  only  be  evidence  of  the  intention  of  the  prisoner.' 

Under  the  English  statute,  in  relation  to  attempts  at  murder, 
which  was  a  repeal  of  the  acts  previously  known^  as  the  Black 
act  and  as  Lord  Ellenbobough's  act,^  in  the  section,  in  relation  to 
shooting  at  persons,  the  word  "  loaded  arms '!  is  used;  and  it  was 
held,  in  a  prosecution  for  an  offence  under  Lord  ELLENBOBOuaH's 
act,  the  words  of  which  were  substantially  the  same,  that  it  was 
not  necessary  to  allege  or  prove  that  the  gun  contained  any  ball 
or  shot,  but  tiiat  if  it  was  loaded  with  powder  and  wadding  only, 

'  6  Serg.  ft  Bawle,  398 ;  1  Russ  on  Or.,  767. 

*  1  Ru88  on  Cr.,  766. 

*  Peo.  V.  Shaw,  1  Park.,  327. 

*  Peo.  V.  Vinegar,  2  Parle.,  24. 

*  O'Leary  «.  Peo.,  4  Park.,  187. 

*  Mulligan  v.  Peo.,  5  Park.,  105. 

'  9  George  IV.,  ch.  31 ;  1  Russ.  on  Cr.,  721. 
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or  if  the  prisoner  fired  it  so  near  the  person  of  the  prosecutor* 
and  in  sach  a  direction  that  it  would  probably  kill  him,  that  it 
would  come  within  that  statute.^  ' 

{d)  Assault  toith  IiUent  to  Ravisfu — ^There  are  many  cases 
where  an  attempt  to  commit  a  rape  must,  in  the  real  estimate  of 
guilt,  be  considered  nearly  as  aggravated  an  offence  as  if  the 
crime  had  been  completed;  more  especially  where  brutal  force 
and  violence  is  used  to  effect  the  criminal  purpose.' 

To  constitute  an  assault  with  intent  to  commit  a  rape,  it  is 
necessary  that  the  facts  and  circumstances,  accompanying  the 
transaction,  should  be  such  as  to  constitute  the  crime  of  rape,  in 
case  the  defendant  had  succeeded  and  carried  his  intention  into 
full  effect^ 

In  order  to  convict  of  such  an  assault,  the  jury  must  be  satis- 
fied that  the  prisoner  intended  to  gratify  his  passions  on  the 
person  of  the  prosecutrix  at  all  events,  and  notwithstanding  any 
resistance  on  her  part  Upon  an  indictment  for  an  assault  with 
intent  to  commit  a  rape,  Pattebson,  J.,  in  summing  up,  said: 
'*In  order  to  find  the  prisoner  guilty  of  an  assault  with  intent  to 
commit  a  rape,  you  must  be  satisfied  that  the  prisoner,  when  he 
laid  hold  of  the  prosecutrix,  not  only  desired  to  gratify  his  pas- 
sions upon  her  person,  but  that  he  intended  to  do  so  at  all  events 
and  notwithstanding  any  resistance  on  her  part.^'  It  was  held  by 
the  same  judge,  in  the  same  case,  that  evidence  that  the  prisoner, 
on  a  prior  occasion,  had  taken  liberties  with  the  prosecutrix  was 
not  admissable  to  show  the  prisoner's  intent.^ 

Where,  upon  an  indictment  for  an  assault  with  intent  to  com- 
mit a  rape,  the  evidence  was  that  the  defendant,  a  medical  man, 
being  about  to  adnnnister  an  injection  to  the  prosecutrix,  desired 
her  to  place  her  head  on  the  bed  and  her  feet  on  the  floor,  he 
then  raised  her  clothes,  and  administered  the  injection,  and 
desired  her  to  remain  still;  but  she  found  then  that  he  was  about 
to  have  connection  with  her,  and  had  paietrated  her  pm9on  a 
little,  when  she  immediately  arose  and  ran  down  stairs,  and  he 

>  Kitchen's  Case,  Rus.  k  Bj.,  05.    Vide  Vaughn  v.  State,  3  Sm.  &  Marsh,  553. 

•  2  Arch.  Or.  Pr.,  179. 

"  3  Bngl.  Ark.  Rep.,  400. 

•  1  Russ.  on  Cr.,  693;  Rex  v,  Lloyd,  7  C.  A  P.,  318. 

•  Id. 

C.  P.— 38. 
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quitted  the  house.  Colebidge,  J.,  held,  that  if  this  had  been 
jcommitted  with  force  the  offence  of  rape  would  hare  been  com- 
mitted; but  as  that  was  not  the  case,  the  defendant  could  not  be 
convicted  of  an  assault  with  intent  to  commit  a  rape;  although 
what  he  did  was  sufficient  to  convict  him  in  a  court  for  a  common 
assault' 

*^hen  the  prisoner  decoyed  a  female,  under  ten  years  of  age, 
into  a  building  for  the  purpose  of  ravishing  her,  and  was  there 
detected  while  standing  within  a  few  feet  of  her  in  a  state  of 
indecent  exposure,  held  that,  though  there  was  no  evidence  of  his 
having  actually  touched  her«  he  was  properly  convicted  for  an 
assault  with  intent  to  conmiit  a  rape.' 

The  question  has  arisen,  whether  a  boy  under  fourteen  years 
could  be  convicted  of  assault  with  intent  to  commit  a  rape. 
In  Eldersham's  case,  above  cited,  it  was  held  by  Yauohan,  R, 
that  a  boy,  under  the  age  of  fourteen,  could  not  be  convicted  of 
an  assault  with  intent  to  commit  a  rape.  In  Bex  v.  Gravenbridge 
the  same  rule  was  adopted,  as  it  was  likewise  held  by  Patterson, 
J.,  in  Phillip's  case.  The  Supreme  Court  of  Massachusetts  decided 
to  the  reverse;  the  court  saying  an  intention  to  do  an  act  does 
not  necessarily  imply  an  ability  to  do  it.^  In  this  State,  upon  a 
review  of  these  cases,  it  was  held  that  the  guilty  intent  which, 
under  the  statute,  aggravated  a  simple  assault  and  battery,  and 
made  it  punishable  as  a  felony,  could  not  exist  wherie  there  was 
a  physical  incapacity,  presumed  by  law  of  the  person  charged,  to 
consummate  the  offence  alleged  to  have  been  intended;  the  intent 
was  simply  a  thought  or  desire,  which  could  not,  in  the  nature 
of  things,  produce  any  result;  the  highest  offence  of  which  the 
party  was  capable  being  an  assault  and  battery,  as  determined 
by  the  law  itself.* 

(e)  Assault  with  Intent  to  Commit  Larceny. — ^Independent  of 
the  general  statute  above  cited,  in  reference  to  assaults  with 
intent  to  conunit  felonies,  the  Legislature,  in  the  act  of  1862, 
after  declaring  larceny  from  the  person  to  be  grand  larceny, 
though  the  value  of  the  property  taken  shall  be  less  than  twenty- 
five  .dollars,  enacted  the  following  provision: 

*  R.  V.  Sta&ton,  1  Car.  k  K.,  415. 

*  Hays  V.  The  Peo.,  1  Hill,  351. 

•  Com.  ».  Groen,  2  Pick.,  380. 

♦  Peo.  V.  Randolph,  2  Park.,  213. 
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*<  Any  person  who  shall  lay  hands  upon  the  person  of  another, 
or  upon  the  clothing  upon  the  person  of  another,  with  intent  to 
steal,  under  such  circumstances  as  shall  not  amount  to  an  attempt 
to  commit  larceny,  shall  be  deemed  guilty  of  an  assault  with 
intent  to  steal,  and  shall  be  punished  as  is  by  law  provided  for 
the  punishment  of  misdemeanors;  and  it  shall  not  be  necessary 
to  allege  or  prove,  in  any  prosecution  for  an  offence  under  the 
above  section  of  the  statute,  any  article  intended  to  be  stolen,  or 
the  value  thereof,  or  the  name  of  the  person  so  assaulted."^ 

(/)  Assaults  in  Resisting  the  Execution  of  Legal  Process. — 
The  obstruction  of  the  execution  of  lawful  process  is  an  offence 
against  public  justice  of  a  very  high  and  presumptuous  nature, 
and  more  particularly  so  when  the  obstruction  is  of  an  arrest 
upon  criminal  process.^  An  assault  upon  an  officer  in  the  execu* 
tion  of  the  duties  of  his  office,  is  always  punished  with  severity, 
as  being  a  direct  attack  upon  government,  and  a  blow  ahned  at 
the  law  itself.^ 

In  pronouncing  sentence  in  a  case  of  this  kind,  the  presiding 
judge  admonished  the  convict  to  beware  of  sunilar  acts  hereafter. 
It  was  of  small  consequence  in  the  case  that  a  rescue  was  not 
effeci;ed,  or  that  the  constable  was  not  beaten  or  injured.'  The 
offer  to  rescue  the  prisoner,  the  threat  to  injure  the  officer  if  he 
did  not  release  his  prisoner,  aud  the  attempt  to  raise  a  mob  to 
^iccomplish  the  object,  evinced  a  disregard  for  the  laws  which 
called  for  exemplary  punishment.  The  judge  told  the  prisoner 
that  every  attempt  to  resist  the  officers  of  justice,  must  be 
regarded  as  an  attempt  to  trample  down  all  the  institutions  relied 
upon  by  society  for  the  promotion  of  happiness,  and  the  preser- 
vation of  life,  liberty  and  property,  and  that  such  attempts  could 
receive  no  countenance  from  the  court,  and  that  every  eflbit 
should  be  made  to  preserve  the  supremacy  of  the  laws.^ 

It  will  be  observed  that  the  statute  creates  this  offence  only 
wh^n  the  act  is  committed  in  the  execution  of  l^al  process.  By 
legal  process,  is  meant  that  the  process  must  not  be  deficient  in 
the  frame  of  it,  and  must  issue  in  the  ordinary  course  of  justice 
from  a  court  or  magistrate  having  jurisdiction  of  the  case. 

•     •  Laws  1862,  ch.  374,  §  3. 

•  4  Black.  Com.,  128 ;  2  Hawk.  P.  C,  ch.  17,  §  1 ;  1  Buss  on  Cr.,  408. 
»  2  Arch.  Cr.,  290,  note. 

*  Com.  V.  Vance,  Lew  Cr.  L.,  p.  102. 
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Hie  falsity  of  the  charge  contained  in  the  process,  will  aflford 
no  excuse  for  assaulting  the  officer,  for  every  man  is  bound  to 
submit  himself  to  the  course  of  justice.^ 

Neither  will  the  fact  that  there  may  have  been  error  or  irregu- 
larity in  the  proceeding  previous  to  the  issuing  of  the  process,  be 
an  excuse  for  an  assault  upon  the  officer  executing  it,  for  the 
officer  to  whom  it  is  directed  must,  at  his  peril,  pay  obedience  to 
it.« 

The  party  should  have  notice  of  the  officer's  business,  as  where 
a  bailiff  rushed  into  a  gentleman's  bed-chamber  early  in  the  morn- 
ing, without  giving  the  slightest  intimation  of  his  business,  and, 
the  gentleman  not  knowing  him,  in  the  impulse  of  the  moment, 
assaulted  him,  he  was  considered  not  guilty  of  the  offence.' 

But  where  it  appeared  that  the  defendsjit  knew  the  officer,  or 
he  notified  the  defendant,  and  showed  him  his  process,  it  was  held 
different^ 

{B)  AsaauUs  with  Da/ngerovis  Weapons  with  Intent  to  do  Bodily 

Harm. 

Any  person  who,  with  intent  to  do  bodily  harm,  and .  without 
juirtififtble  or  excusable  cause,  shall  commit  any  assault  upon  the 
person  of  another  with  any  knife,  dirk,  dagger  or  other  sharp, 
dangerous  weapon,  or  who,  without  such  justifiable  or  excusable 
cause,  shall  shoot  off  or  dischai^e  at  another  with  intent  to  injure 
such  other  person,  any  air  gun,  pistol  or  other  fire  arms,  although 
without  intent  to  kill  such  other  person,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  a  State  prison  for  a  term  not 
more  than  five  years,  or  by  imprisonment  in  the  county  prison 
for  a  term  not  exceeding  one  year.^ 

m.  ATXEBIPTS  TO  OOMMrr  FELONIES. 

(a)  At  the  common  law  an  attempt  to  conunit  any  felony,  or 
even  a  misdemeanor,  was  itself  a  misdemeanor,^  and  all  attempts 
tending  to  the  prejudice  of  the  community  were  indictable,'  and, 

•  1  East.  P.  C,  310.  '  / 

•  1  Hale,  457 ;  Fost.,  311.    ^ 

•  1  Hale,  470. 

•  Cro.  Cas.,  183 ;  1  Hale,  461. 

•  2  R.  S.,  689,  §  24 ;  Laws.  1854,  ch.  74,  §  1. 

■  2  £ast,  R.,  8 ;  6  Id.,  464 ;  1  Russ.  on  Gr.,  47. 

^  R.  V.  Phillips,  6  East.,  464;  4  Burr,  2494;  2  Camp.,  229;  2  Ld  Raym., 
1377;  2  East.,  14r-16,  22-25;  3  Inst.,  147. 
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ats  was  observed  by  one  of  the  older  crimiiial  writers,  so  long  as 
an  act  rests  in  bare  intention  it  is  not  punishable,  but  immediately 
when  an  act  is  done  the  law  judges  not  only  of  the  act  done  but 
of  the  intent  with  which  it  is  done,  and  if  accompanied  with  an 
unla?dul  and  malicious  intent,  though  the  act  itself  would  have 
been  otherwise  innocent,  the  intent  being  criminal,  the  act  becomes 
criminal  and  punishable.^ 

Our  statutes,  however,  with  the  exception  hereafter  noted, 
have  made  the  attempting  to  commit  an  offense  prohibited  by 
law  a  felony,  when  the  offence  so  attempted  was  itself  a  felony. 
The  following  is  the  language  of  the  statute: 

*'  Every  person  who  shall  attempt  to  commit  an  offense  pro- 
hibited by  law,  and  in  such  attempt^shall  do  any  act  towards  the 
commission  of  such  offence,  but  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted  in  executing  the 
same,  upon  conviction  thereof  are  to  be  punished  as  prescribed 
by  the  Bevised  Statutes."' 

The  punishment  above  referred  to,  in  all  cases  where  the 
offence  so  attempted  to  be  committed  was  a  felony,  is  by  imprison* 
ment  in  a  State  prison,  except  where  the  ofience  so  attempted  is 
punishable  by  imprisonment  in  a  State  prison  for  any  term  less 
than  four  years;  in  which  case  the  person  convicted  of  such 
attempt  is  to  be  sentenced  to  imprisonment  in  a  county  jail  for 
not  more  than  one  year;  therefore  an  attempt  to  conunit  a  felony, 
which  felony  must  be  punished  by  imprisonment  in  a  State 
prison  for  any  term  less  than  four  years,  is  not  a  felony.' 

Under  the  subdivision  last  above  referred  to,  it  was  hdd  that 
the  power  to  punish  by  imprisonment  in  a  State  prison,  upon  con- 
viction for  an  attempt  to  commit  a  crime,  is  not  limited  to  those 
cases  where  the,  imprisonment  in  a  State  prison,  if  the  crime 
attempted  had  been  consummated,  must  be  four  years  or  more; 
but  in  all  cases  where  the  crime  attempted  may  be  punished  four 
years  or  more  in  a  State  prison,  the  court  may  sentence  the  con- 
vict  to  imprisonment  in  a  State  prison  for  a  time  not  exceeding 
one  half  of  the  longest  time  of  imprisonment  prescribed  for  a 
conviction  of  the  offence  attempted.^ 

'  1  Rubs,  on  Or.,  47. 

*  2  R.  S.,  608,  §  3.    Vide  ante. 

*  2  R.  S.,  698,  §  3,  sub.  2. 

*  Mackay  v.  Peo.,  1  Park.,  459. 
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An  attempt  may  be  immediate;  an  assault,  for  instance,  but  it 
very  commonly  means  a  remote  effort  or  indirect  measure  taken, 
with  intent  to  effect  an  object.^ 

It  was  said  at  an  early  day,  that  an  act  done  and  a  criminal 
intent  joined  to  that  act,  were  sufficient^ 

And  more  recently  it  was  said  that  an  attempt  can  only  be 
made  by  an  actual  ineffectual  deed  done,  in  pursuance  of  and  in 
furtherance  of  the  design  to  commit  the  offence.^ 

Thus  in  one  case,  under  the  English  statute,  the  judge  said  the 
act  must  b^  one  immediately  and  directly  tending  to  the  execu- 
tion of  the  principal  crime,  and  committed  by  the  prisoner  under 
such  circumstances  as  that  he  has  the  power  of  carrying  his 
intention  into  execution.^  In  the  court  of  criminal  appeal  in 
England,  the  chief  justice  said:  I  think,  attempting  to  commit  a 
felony,  is  clearly  distinguishable  from  intending  to  commit  it. 
An  attempt  must  be  to  do  that  which,  if  successful,  would  amount 
to  the  felony  charged.* 

In  an  indictment  under  our  statute  above  referred  to,  the  par- 
ticular manner  in  which  the  attempt  was  made  is  immaterial,  and 
need  not  be  alleged.  Merely  soliciting  one  to  commit  a  felony, 
without  any  other  aet  being  done,  is  sufficient  to  warrant  a  con- 
viction under  the  statute.  Thus,  where  on  the  trial  of  an  indict- 
ment under  this  statute,  for  an  attempt  to  commit  arson,  it  was 
shown  that  the  prisoner  solicited  one  K  to  set  fire  to  a  bam,  and 
gave  him  materials  for  the  purpose,  it  was  held  enough  to  war- 
rant a  conviction,  though  the  prisoner  did  not  mean  to  be  preisent 
at  the  commission  of  the  offence,  and  K  never .  intended  to  com- 
mit it.* 

Besides  the  general  statute  above  mentioned  in  relation  to 
attempts  to  commit  felonies,  there  are  special  enactments  of  the 
Legislature  in  relation  to  the  attempting  to  commit  specific 
offences,  which  will  be  noticed  in  connection  with  such  offences. 
Where  the  attempt  is  connected  with  an  assault,  either  with  or 
without  weapons,  has  already  been  apoken  of.    No  person  can  be 

'  Vide  for  illustrations,  Rex  v,  Higgins,  2  East.,  5. 

•  2  Stra.,  1074;  1  Russ  on  Or.,  48;  Hardw.,  370. 

•  Uhl.  V.  Com.,  6  Grat.,  6/2. 

•  R.  V,  Taylor,  1  F.  &  F.,  5. 

•  R.  V,  McPherson,  Dears  &  B.  C.  0.,  197. 
'  Peo.  V.  Bush,  4  Hill,  133. 
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convicted  of  an  assault  with  intent  to  commit  a  crime,  or  of  any 
other  attempt  to  commit  an  offence,  when  it  shall  appear  that  the 
crime  intended,  or  the  offence  attempted,  was  perpetrated  by  such 
person  at  the  time  of  such  assault,  or  in  pursuance  of  such 
attempt^ 

Nor  if  acquitted  or  convicted  of  the  principal  offence,  shall  he 
be  tried  or  convicted  for  any  attempt  to  commit  the  offence 
charged  in  the  indictment.' 

•(6)  With  respect  to  persons  having  implements  for  house-break- 
ing, etc.,  in  their  possession,  with  felonious  intent,  tl\e  Legislature 
has  made  the  following  provisions: 

If  any  person  in  this  State  who  shall  be  found  by  night  armed 
with  any  dangerous  or  offensive  weapon,  or  instrument  whatso- 
ever, with  intent  to  break^or  enter  into  any  dwelling-house,  build- 
ing, room  in  a  building,  cabin,  stateroom,  railway  car,  or  other 
covered  enclosure  where  personal  property  shall  be,  and  to  com- 
mit any  larceny  or  felony  therein,  or  with  the  intent  to  commit 
any  larceny  or  felony,  or  if  any  person  shall  be  found  by  night 
having  in  his  possession  any  picklock,  crow  key,  bit,  jack,  jimmy, 
nippers,  pick,  betty,  or  implements  of  burglary,  with  the 
intent  aforesaid,  or  if  any  person  shall  be  found  in  any  dwelling- 
house,  building  or  place  where  personal  property  shall  be,  with 
intent  to  commit  any  felony  or  larceny  therein,  under  such  cir- 
cumstances as  shall  not  amount  to  an  attempt  to  commit  felony, 
every  such  offender  shall  be  deemed  guilty  of  a  misdemeanor; 
but  if  any  person  shall  commit  any  such  offence  after  a  previous 
conviction,  either  for  felony  or  petit  larceny,  or  such  misdemeanor 
as  aforesaid,  he  is  to  be  deemed  guilty  of  a  felony.' 

This  statute  is  modelled  after  the  English  act  of  Victoritt,  and 
in  the  English  courts  it  was  held  that  keys  are  implements  of 
house-breaking,  for  though  commonly  used  for  lawful  purposes, 
they  are  capable  of  being  employed  for  purposes  of  house-break- 
ing; and  it  is  a  question  for  the  jury,  whether  the  person  found 
in  possession  of  them  by  night,  had  them  without  lawful  excuse, 
and  with  the  intention  of  using  them  as  implements  of  house- 
breaking.^ 

•  2  R.  S.,  702,  $  36. 

•  Id.,  §  38. 

"  Uws  1662,  oh.  374,  §  1,  p.  627. 

•  R.  V.  Ol^htaa,  2  Den.  0.  G.  R.,  472. 
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And  it  was  further  held  under  the  English  statute,  that  this 
offence  consists  in  the  possession  merely,  without  lawful  excuse, 
of  the  implements  mentioned,  and  that  it  is  not  necessary  to 
allege,  or  prove  at  the  trial,  an  intent  to  commit  a  felony.^  But 
it  is  to  be  observed  that  the  Englisli  statute  contained  the  words, 
*'  having  in  his  possession  without  lawful  excuse  (the  proof  of 
which  shall  lie  on  such  person),''  which  words  are  wanting  in 
our  statute. 

(c)  Every  person  who  shall  knowingly  send  or  deliver,  or  shall 
make,  and,  for  the  purpose  of  being  delivered  or  sent,  shall  part 
with  the  possession  of  any  letter  or  writing,  with  or  without  a 
name  subscribed  thereto,  or  signed  with  a  fictitious  name,  or 
with  any  letter  mark,  or  other  designation,  threatening  therein 
to  accuse  any  person  of  any  crime,  or  to  do  any  injury  to  the 
person  or  property  of  any  one,  with  a  view  or  intent  to  extort  or 
gain  any  money  or  property  of  any  description  belonging  to 
another,  shall,  upon  conviction,  be  adjudged  guilty  of  an  attempt 
to  rob.' 

The  statute  against  sending  threatening  letters  with  the  view 
of  extorting  money,  etc.,  was  intended  to  embrace  only  cases 
where  the  intent  is  to  obtain  that  which  in  justice  and  equity 
the  writer  of  the  letter  is  not  entitled  to  receive.  It  does  not 
extend  to  cases  where  the  person  threatened  actually  owes  the 
writer  of  the  letter  the  sum  claimed  by  him.^ 

{d)  Every  person  who  shall,  by  the  offer  of  any  valuable  con- 
sideration, attempt  unlawfully  and  corruptly  to  procure  any 
other  to  commit  willful  and  corrupt  perjury  as  a  witness  in  any 
cause,  matter  or  proceeding,  in  or  concerning  which  such  oth^ 
person  might  by  law  be  examined  as  a  witness,  is  also  guilty  of 
a  felony.* 

IV.   ABANDONINO  GHELDBEN. 

If  the  father  or  mother  of  any  child  under  the  age  of  six  years, 
or  any  other  person  to  whom  such  child  shall  have  been  con- 
fided, shall  expose  such  child  in  any  highway,  street,  field,  house, 
or  outhouse,  with  intent  wholly  to  abandon  it,  he  or  she  shall, 

^  R.  V.  Bailey,  1  Dean'  C.  C.  R.,  244. 

•  2  R.  S.,  678,  §  60. 

•  Peo.  V.  Griffin,  2  Barb.,  427. 

•  2  R.  S.,  682,  §  8. 
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upon  oonviction,  be  punished  by  imprisonment  in  a  State  prison 
or  in  a  county  jaiL^ 

As  in  other  criminal  offences,  the  intent  of  the  accused  consti- 
tutes the  material  part  of  the  crime.  In  this  instance  the  intent 
is  wholly  to  abandon  the  ctdld. 

Y.  ABDUCnON  OF  FElia.ES. 

The  provisions  of  the  statute  in  this  respect  embrace  three 
classes  of  offences.  1st.  The  abduction  of  females,  under  the  age 
of  fourteen  years,  for  the  purpose  of  prostitution  or  marriage. 
2d.  The  abduction  of  females,  under  the  age  of  twenty-five  years, 
for  prostitution.  3d.  The  taking  of  a  woman  by  force,  menace 
or  duress,  and  against  her  will,  to  be  defiled  or  married. 

The  following  are  the  provisions  of  the  Bevised  Statutes  upon 
the  subject: 

(a)  Every  person  who  shall  take  away  any  female,  under  the 
age  of  fourteen  years,  from  her  father,  mother,  guardian,  or  other 
person  having  the  legal  charge  of  her  person,  without  their  con- 
sent, for  the  purpose  of  prostitution,  concubinage,  or  marriage, 
shall,  upon  conviction  thereof,  be  punished  by  imprisonment  in  a 
State  prison  not  exceeding  three  years,  or  by  imprisonment  in 
a  county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.* 

At  the  common  law,  if  children  were  taken  fiN>m  their  parents 
or  guardims,  or  others  intrusted  with  the  care  of  them,  by  any 
sinister  means,  either  by  violence,  deceit,  conspiracy,  or  any  cor- 
rupt  or  improper  practices,  as  by  intoxication,  for  the  purpose  of 
marrying  them,  such  criminal  means  was  an  oflSsnce,  though  the 
parties  themselves  consented  to  the  marriage.'  Under  this  section 
of  the  statute  the  violation  of  the  girl's  will  is  unnecessary;  the 
object  of  the  provision  is  to  prevent  children  from  being  seduced 
from  their  parents  or  guardians  by  flattering  or  enticing  words, 
promises,  or  gifts,  and  married  in  a  secret  way  to  their  disparage- 
ment.* 

Under  the  English  statute,  which  was  similar  to  ours,  it  was 
argued  that,  though  by  the  statute  a  taking  by  force  is  not  iieces- 

*  2  R.  S.,  665,  §  37. 

*  2  R.  8.,  664,  §  28. 

*  I  Ross,  on  Cr.,  701 ;  1  East.  P.  C,  ch.  11,  §  9. 

*  EkkB  o.  Gore,  3  Mod.,  84. 
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sary.  still  a  person  cannot  in  any  sense  be  said  to  be  taken  who 
goes  willingly,  and  that  the  word  *'  take"  in  itself  imports  the  use 
of  some  coercion;  but  this  view  has  not  been  adopted.  Thus, 
where  A  went  in  the  night  to  the  house  of  B,  and  placed  a 
ladder  against  the  window,  and  held  it  for  F,  the  daughter  of  B, 
to  descend,  whi6h  she  did,  and  then  eloped  with  A;  this  was  held 
to  be  a  taking  of  F  out  of  the  possession  of  her  father  within  the 
statute,  although  F  had  herself  proposed  to  A  to  bring  the  ladder 
and  elope  with  him.^ 

And  in  another  case,  where  the  prisoner  intending  to  emigrate 
to  America,  had  privately  persuaded  a  girl,  between  twelve  and 
thirteen  years  of  age,  to  go  with  him,  and  on  the  morning  of  his 
departure  had  s^retly  told  her  to  put  her  things  in  a  bundle 
and  meet  him  at  a  certain  spot,  and  she  accordingly  left  her 
father's  house  and  met  the  piisoner,  and  the  two  traveled  up  to 
London  together;  this  was  held  to  be  a  taking.  The  chief  jus- 
tice, in  delivering  judgment  in  this  case,  said  there  are  two  points 
in  this  case.  The  first  turns  on  the  construction  of  the  word 
*'  take"  in  the  statute.  It  is  contended  for  the  prisoner,  that  the 
word  ''  take"  must  mean  taking  by  force,  actual  or  constructive. 
But  a  comparison  of  the  sections  shows  that  it  is  not  necessary. 
It  is  unimportant,  under  the  section  on  which  this  indictment  was 
found,  whether  the  girl  consented  or  not  to  go  away  with  the 
man.  There  can  be  no  question  upon  the  facts  stated  in  this 
case,  that  when  the  prisoner  met  the  girl  at  the  appointed  place, 
there  was  then  a  taking  of  her.  The  statute  was  framed  for  the 
protection  of  parents.' 

In  another  case  it  was  said  a  taking  by  force  is  not  necessary; 
it  is  sufficient  if  such  moral  force  was  used  as  to  create  a  willing- 
ness on  the  girl's  part  to  leave  her  father's  home.  If,  however, 
the  going  away  was  entirely  voluntary  on  the  part  of  the  girl,  the 
prisoner  would  not  be  guilty  of  any  offence  imder  the  statute.' 

It  is  no  excuse  for  the  defendant  that,  being  related  to  the  girl's 
father,  and  frequently  invited  to  the  house,  he  made  use  of  no 
other  seduction  than  the  common  blandishments  of  a  lover  to 

»  R.  V.  Robing,  1  0.  A  K.,  456,  47  E.  C.  L.  R. 

•  R.  «.  Mankletow,  1  Den.  C.  C.  R.,  159;  S.  C,  22;  L.  J.  M.  C,  115. 

•  R.  c.  Hendley,  1  P.  &  F.,  648. 
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induce  the  girl  secretly  to  elope  and  marry  him,  if  it  appear  that 
it  was  aofainst  the  consent  of  her  father.^ 

Under  the  English  statute,  where  the  words  of  the  act  were 
**  take  out  of  the  possession  of  her  father/'  etc.,  it  was  held  that : 
the  actual  possession  of  the  father  or  other  person,  is  not  neces- 
sary, and  though  the  girl  may  leave  home  of  her  o^n  accord, 
still  that  possession  continues  in  law  until  put  an  end  to  by  the 
accused  taking  the  girl  into  his  own  possession. 

(b)  Any  person  who  shall  inveigle,  entice  or  take  away  any 
unmarried  female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  from  her  father's  house,  or  wherever  else  she 
may  be,  for  the  purpose  of  prostitution  at  a  house  of  ill-fame, 
assignation  or  elsewhere,  and  every  person  who  shall  aid  or  assist 
in  such  abduction  for  such  purpose,  shall  be  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof,  be  punished  by  impris- 
onment in  a  State  prison  not  exceeding  two  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year.' 

Like  seduction  under  promise  of  maniage,  indictments  for  this 
offence  must  be  found  within  two  years  after  the  commission 
thereof,  and  no  conviction  can  be  had  on  the  testimony  of  the 
female  so  enticed  or  inveigled  away,  unsupported  by  other  evi- 
dence.^ 

Under  this  section  of  the  statute,  the  words  previous  chaste 
character,  mean  actual  personal  virtue  in  the  female;  and  to 
sustain  an  indictment,  it  is  necessary  that  she  should  have  been 
chaste,  and  pure  in  conduct  and  principle  up  to  the  time  of  the 
commission  of  the  offence,  or  the  commencement  of  the  acts  on 
the  part  of  the  accused,  which  resulted  in  the  abduction  of  the 
female.  The  word  previous,  in  this  connection,  must  be  under- 
stood to  mean  inunediately  previous,  or  to  refer  to  a  period  terminar 
ting  immediately  previous  to  the  commencement  of  the  guilty  con- 
duct of  the  defendant;  and  although  the  female  has  previously  fallen 
from  virtue,  yet,  if  she  has  subsequently  reformed,  and  become 
chaste,  she  may  become  the  subject  of  the  offence  declared  in  the 
slalute.  The  prostitution  intended  by  the  statute,  was  that  of  the 
female  to  the  lustful  appetites  of  men,  at  any  place  where  prosti- 

1  R.  V.  Twistleton,  1  Hawk.  P.  C,  ch.  41,  §  10;  1  Sid.,  387;  Keb.,  432; 
1  Russ,  712;  14Ev.,^7. 

•  2  R.  S.,  664,  §  27 ;  Laws  1848,  ch.  105. 

*  Idem. 
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tutioii  of  the  character  common  at  houses  of  ill-fame  or  assign 
nation  is  practiced;  and  in  order  to  constitute  the  oftence,  the 
abduction  of  the  female  must  be  for  the  purposes  of  her  indis- 
criminate meretricious  commerce  with  men,  and  such  must  be  the 
case  to  make  her  a  prostitute,  or  her  conduct  prostitution,  within 
the  act,  accordingly,  where  it  was  proved  that  the  female,  when 
she  left  her  home,  went  voluntarily,  and  not  at  the  instance  of 
the  defendant;  and  that  she  had  since  lived  and  cohabited  with 
him,  and  with  no  one  else,  it  was  held  that  an  indictment  would 
not  lie  for  her  abduction*^ 

(c)  Every  person  who  shall  take  any  woman  unlawfully 
against  her  will,  and  by  force,  menace  or  duress  compel  her  to 
marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  is 
guilty  of  a  felony;  so,  also,  is  every  person  who  shall  take  any 
woman  unlawfully  against  her  will  with  the  intent  to  compel  her 
by  force,  menace  or  duress  to  marry  him,  or  to  marry  any  other 
I^rson,  ir  to  be  defiled.' 

Under  this  section  the  age  of  the  woman  is  an  inatmaterial  part 
of  the  offence;  the  gist  of  the  offence  being  that  'it  was  perpe- 
trated against  the  will  of  the  woman  abducted,  and  it  may  be 
either  for  the  purpose  of  marriage  or  defilement 

Under  the  first  section  above  cited,  the^fact  that  the  age  of  the 
female  is  under  fourteen  years  is  material;  the  abduction  must  be 
without  the  consent  of  the  person  having  her  legal  charge,  and  it 
may  be  for  the  purposes  either  of  prostitution,  concubinage  or 
marriage,  and  under  the  second  seddon  the  age  of  the  female  must 
be  under  twenty-five,  years;  she  must  have  been  of  previous 
chaste  character,  and  the  purposes  of  the  abduction  must  have 
been  for  prostitution* 

VL   ABOBTIGN. 

This  offence  may  be  defined  to  be  the  premature  exclusion  of 
the  human  fcstus  after  the  period  of  quickening;  which,  when 
procured  or  produced  with  a  malicious  design  or  for  unlawful 
purposes,  is  a  criminal  offence.^ 

At  the  common  law,  it  was  no  offence  to  perfom  an  operation 
upon  a  pregnant  woman  by  her  consent,  for  the  purpose  of  pro- 

'  Carpenter  v.  Peo.,  8  Barb.,  603 ;  12  Met.,  93. 
'  2  R.  8.,  664,  §§  24,  25. 
*  1  Rtifls.  on  Or.,  671. 
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curing  an  abortion,  and  thereby  succeed  in  the  intention,  unless 
the  woman  was  quick  with  child.  The  act  was  injurious  only  as 
it  affected  injuriously  the  unborn  child.  If  before  the  mother 
had  become  sensible  of  its  motion  in  the  womb,  it  was  not  a 
crime;  if  afterwards,  when  it  was  considered  by  the  conmion 
law  that  the  child  had  a  separate  and  independent  existeiice,  it 
was  held  highly  criminal.^ 

In  common  understanding,  a  woman  is  not  considered  to  be 
quick  with  child  till  she  herself  has  felt  the  child  alire  and  quick 
within  her,  which  happens  with  different  women  in  different 
periods  of  pregnancy,  though  usually  about  the  sixteenth  or 
eighteenth  week  of  the  conception.' 

It  was  anciently  supposed  that  the  foetus  become  animated  at 
the  period  of  quickening;  but  this  idea  is  now  exploded.  Physi- 
ology  considers  the  foetus  as  much  a  living  being  immediately 
after  conception  as  at  any  other  time  before  delivery.^ 

The  offence  of  abortion  by  our  Bevised  Statutes  is  made  of  the 
grade  of  manslaughter,  and  will  be  found  spoken  of  in  the 
subsequent  section,  in  relation  to  that  offence.^  The  administering 
of  drugs,  etc.,  with  intent  to  cause  a  miscarriage,  will  be  found 
under  the  head  of  misdemeanors.^ 

vn.  BiOAinr. 

The  offence  of  haying  a  plurality  of  wives  at  the  same  time  is 
more  correctly  termed  polygamy,  but  the  name  bigamy  having 
been  more  frequently  given  to  it  in  legal  proceedings,  it  may 
perhaps  be  a  means  of  more  ready  reference  to  treat  of  the 
offence  under  the  latter  title.^  The  offence  was  originally  consid- 
ered as  of  ecclesiastical  cognizance  only.^ 

It  is  a  gross  violation  of  moral  decency,  and  has,  in  most  coun- 
tries, been  severely  punished;  a^d  it  is  proper  that  it  s)iould  be 
made  highly  penal  by  statute,  for  few  crimes  can  have  a  more 
fatal  tendency,  either  as  to  public  example  or  private  suffering.^ 

*  Com.  V,  Parker,  9  Met.,  263. 

*  Rex  V.  PhilliiA,  3  Camp.  R.,  74. 

*  Dean  Med.  Jar.,  128, 129. 

•  Port. 
•*  Post. 

•  1  Rufls.  on  Cr.,  186;  5  Mod.,  18 ;  IT.  R.,  748. 
^  1  Russ.  on  Cr.,  186. 

•  Peo.  r.  Wiggins,  1  Whee.  Cr.  Cases,  117. 


610  OF  FELONIES. 

The  prorisions  of  our  statute,  in  relatien  to  this  offenoe,  are  as 
follows: 

Every  person  having  a  husband  or  wife  living  who  shall  marry 
any  other  person,  whether  married  on  single,  shall,  except  in 
the  cases  hereinafter  specified,  be  adjudged  guilty  of  bigamy.^ 

The  exceptional  persons  and  cases  above  mentioned,  to  whom 
the  above  statutory  provision  in  relation  to  bigamy,  does  not 
extend,  are  the  following: 

1.  To  any  person,  by  reason  of  any  former  marriage,  whose 
husband  or  wife  by  such  marriage  shall  have  been  absent  for  five 
successive  years  without  being  known  to  such  person,  within  that 
time  to  be  living. 

S.  To  any  person  by  reason  of  any  former  marriage,  whose  hus- 
band or  wife  by  such  marriage  shall  have  absented  himself  or 
herself  from  his  wife  or  her  husband,  and  shall  have  been  con* 
tinually  remaining  without  the  United  States,  for  the  space  of  five 
years  together. 

3.  To  any  person  by  reason  of  any  former  marriage  which  shall 
have  been  pronounced  void  by  the  sentence  or  decree  of  a  com- 
petent court,  for  some  cause  other  than  the  adultery  of  such 
person. 

4.  To  any  person,  by  reason  of  any  former  marriage  which 
shall  have  been  pronounced  void,  by  the  sentence  or  decree  of  a 
competent  court,  on  the  ground  of  the  nullity  of  the  marriage 
contract. 

5.  To  any  person,  by  reason  of  any  former  marriage  contracted 
by  such  person  within  the  age  of  legal  consent,  and  which  shall 
have  been  annulled  by  the  decree  of  a  competent  court 

6.  To  any  person,  by  reason  of  any  former  mantage  with  a  hus- 
band or  wife  who  shall  have  been  sentenced  to  imprisonment  for 
life.* 

An  indictment  may  be  found  against  any  person,  for  a  second, 
third  or  other  marriage,  prohibited  by  the  statute,  in  the  county 
m  which  such  person  shall  be  apprehended,  and  the  like  trial, 
proceedings,  judgment,  and  conviction  may  be  had  in  such 
county  as  if  the  offence  had  been  committed  therein.^ 

It  is  further  provided  by  statute,  that  if  any  unmarried  person 

• 

•  2  R.  S.,  687,  §  8. 

•  2  R.  S.,  688,  §  9. 

■  2  R.  S.,  688,  §  10. 
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shall  knowingly  marry  the  husband  Or  wife  of  another,  in  any 
case  in  which  such  husband  or  wife  would  be  punishable  accord- 
ing to  the  provisions  of  the  statute  above  cited,  such  person, 
'  upon  conviction,  shall  also  be  guilty  of  a  felony.^ 

Though  the  first  marriage  be  contracted  under  any  of  those 
disabilities  which  render  it  voidable,  yet  a  second  marriage,  while 
the  former  is  subsisting  in  fact,  comes  within  the  statute;  for 
the  first  marriage  is  a  marriage  in  judgment  of  law  until  it  is 
avoided.* 

A  great  deal  of  learning  is  to  be  found  in  the  English  books,  as 
to  what,  under  their  ecclesiastical  law,  constitutes  a  valid  marriage; 
but  the  Court  of  Appeals  in  this  State  have  held  that  it  is  a  suffi- 
cient actual  marriage  to  support  an  indictment  for  bigamy,  that  the 
parties  agree  to  be  husband  and  wife,  and  cohabit  and  recognize 
each  other  as  such*  It  is  inunaterial  whether  a  person,  who  pre- 
tended to  solemnize  the  contract,  was  or  was  not  a  clergyman  or 
magistrate,  or  whether  either  party  was  deceived  by  his  false 
representation  of  that  character.^ 

The  fact  that  the  former  marriage  has  been  dissolved  by  decree 
of  court  subsequent  to  the  second  marriage,  is  no  defence  to  an 
indictment  for  bigamy.  The  exception  in  the  Revised  Statutes 
comtemplates  a  divorce  prior  to  the  second  marriage.^ 

The  laws  of  this  State  have  no  extra  territorial  force,  and  a 
second  marriage  out  of  the  State,  though  followed  by  cohabita- 
tion within  the  State,  is  not  indictable  as  a  crime.  Bigamy  is 
made  criminal  in  order  to  protect  the  innocent  against  the  wiles 
of  the  guilty;  but  the  State  owes  no  duty,  and  can  aJBTord  no  pro- 
tection to  subjects  of  a  foreign  State,  dwelling  in  the  territory  of 
their  own  government.  Therefore,  where  the  prisoner  married 
a  wife  in  Pennsylvania,  and  afterwards,  while  she  was  still  living 
in  Pennsylvania  he  married  another  wife  in  Canada,  and  came  to 
this  State  to  reside  with  her,  it  was  held  not  bigamy.^ 

It  is  not  bigamy  within  our  statute  for  a  person  divorced  on 
the  ground  of  his  own  adultery,  to  marry  again.  After  such  a 
divorce,  the  defendant  can  no  longer  be  said  to  have  a  wife  living. 

"  2  R.  S.,  688,  §  11. 

*  1  Bast.  P.  C,  466. 

■  Hayes  ©.  Peo.,  25  N.  Y.,  390 ;  15  Abb.,  163  ;  5  Park.,  325. 

*  Baker  v.  Peo.,  2  Hill,  325. 

*  Peo.  «.  Mosher,  2  Park.,  195. 
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The  terms  husband  and  wife  are  only  applicable  while  the  mar- 
riage relation  continues,  and  after  a  divorce  neither  party  has  a 
husband  or  wife.  This  was  so  held,  notwithstanding  the  excep- 
tion mentioned  in  the  Bevised  Statutes.^ 

But  one  of  the  sections  of  the  act  concerning  divorces,  declar- 
ing that  after  a  divorce  on  the  ground  of  adultery,  the  complain- 
ant may  marry  again,  but  that  the  defendant  or  guilty  party 
cannot  marry  again  during  the  Life  of  the  complainant,  the  second 
marriage  in  such  a  case  as  the  one  last  above  mentioned,  may  be 
punished  as  a  misdemeanor.' 

Vin.   BBIBEBT. 

The  offence  of  bribery  at  the  common  law  consists  in  the 
receiving  or  offering  any  undue  reward  by  or  to  any  person 
whatsoever  whose  ordinary  profession  or  business  relates  to  the 
administration  of  public  justice,  in  order  to  influence  his  behavior 
in  office  and  incline  him  to  act  contrary  to  the  known  rules  of 
honesty  and  integrity.' 

It  was  held  in  England  that  this  offence  will  be  committed  by 
any  person  in  an  official  situation  who  shall  corruptly  use  the 
power  or  interest  of  his  place  for  rewards  or  promises,  as  in  the 
case  of  one  who  was  the  clerk  to  the  agent  for  French  prisoners 
of  war,  and  was  indicted  for  taking  bribes  in  order  to  procure 
the  exchange  of  some  of  them  out  of  their  tum.^ 

Closely  connected  with  the  offence  of  bribery  is  what  is  termed 
embracery,  by  improperly  working  upon  the  minds  of  jurors,  for 
which  see  the  subsequent  chapter  upon  misdemeanors.^ 

Our  statute  upon  the  subject  of  bribery  is  as  follows : 

Every  person  who  shall  promise,  offer,  or  give,  or  cause,  or  aid 
or  abet  in  causing  to  be  promised,  offered  or  given,  or  furnish  or 
agree  to  furnish,  in  whole  or  in  part,  to  the  Governor  or  Lieuten- 
ant Governor,  or  to  any  member  of  the  Senate  or  Assembly  of 
this  State,  after  his  election  as  such  member,  and  either  before  or 
after  he  shall  have  qualified  and  taken  his  seat,  or  to  any  clerk 
or  other  officer  of  the  Senate  or  Assembly,  or  to  any  oommia- 

'  Peo.  o.  Horey,  5  Barb.,  117. 

*  Idem ;  2  R.  8.,  146,  §  61 ;  Id.)  696,  §  54. 

"  3  Inst.,  149 ;  1  Hawk.  P.  0.,  ch.  67,  §  2;  4  Bla.  Com.,  139. 

*  Rex  V.  Gibbs,  1  East.  R.,  183;  R.  o.  Vaughan,  4  Burr.,  2494. 

*  Post. 
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sioner  of  the  land  office  or  of  the  canal  fund,  or  any  canal  com- 
misBioner  or  canal  appraiser,  to  the  comptroller,  surveyor  general. 
State  engineer  and  surveyor,  secretary  of  State,  attorney  general 
or  superintendent  of  the  banking  department ;  to  any  judge  of 
any  court  of  record,  or  to  any  judicial  officer  whatever ;  to  any 
member  of  the  common  council  or  corporation  of  any  city  in  this 
State,  or  to  any  mayor,  recorder,  chamberlain,  treasurer  or 
comptroller  of  such  city,  or  to  any  other  officer  of  such  city,  or 
of  any  department  of  the  government  thereof,  any  money,  goods, 
right  in  action  or  other  property,  or  anything  of  value,  or  any 
pecuniary  or  other  individual  advantage,  present  or  prospective, 
with  intent  to  influence  his  vote,  opinion,  judgment  or  action, 
upon  any  question,  matter,  course  or  proceeding  which  may  be 
then  pending  or  may 'by  law  be  brought  before  him  in  his  official 
capacity,  shall,  upon  such  conviction,  be  imprisoned  in  a  State 
prison  or  shall  be  fined  not  exceeding  five  thousand  dollars,  or 
both,  IB  the  discretion  of  the  court.  ^ 

Every  officer  in  the  last  section  eniunerated  who  shall  accept 
any  such  gift,  thing  of  value  or  advantage,  or  any  promise  or 
undertaking  to  make  or  furnish  the  same  under  any  agreement 
or  understanding  that  his  vote,  opinion,  judgment  or  action  shall 
be  influenced  thereby,  or  shall  be  given  in  any  particular  manner 
or  upon  any  particular  side  of  any  question,  matter,  cause  or 
proceeding  then  pending  or  which  may  by  law  be  brought  before 
him  in  his  official  capacity,  or  shall  directly  or  indirectly  demand, 
require,  propose  to  receive,  receive  or  entertain  any  negotiation 
or  proposition  for  any  such  gift,  thing  of  value  or  advantage,  as 
a  consideration  or  motive  for  his  official  vote,  action  or  influence, 
shall,  upon  conviction,  be  forever  disqualified  from  holding  any 
public  office,  trust  or  appointment  under  the  constitution  or  laws 
of  this  State,  and  shall  be  punished  by  imprisonment  in  a  State 
prison,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  both, 
in  the  discretion  of  the  court.' 

If  any  person  drawn  or  summoned  as  a  juror,  or  if  any  person 
chosen  as  an  arbitrator,  or  appointed  a  referee,  shall  take  any- 
thing to  give  his  verdict,  award  or  report,  or  shall  receive  any 
gratuity  or  gifk  whatever  from  any  party  to  any  suit,  proceeding 

'  2  R.  8.,  682,  §  9;  Laws  of  1853,  ch.  539,  §  1. 
•  2  R.  S.,  683,  §  10;  Laws  of  1853,  ch.  539,  §  1. 
.  C.  P.— 33. 
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or  prosecution,  for  the  trial  of  which  such  person  shall  have 
been  drawn  or  summoned,  or  for  the  hearing  of  which  he  shall 
have  been  chosen  an  arbitrator  or  appointed  a  referee,  he  shall, 
on  conviction,  be  punished  by  imprisonment  in  a  State  prison  or 
in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment^ 

Every  person  who  shall  corrupt  or  attempt  to  corrupt  any 
other,  drawn  or  summoned  as  a  juror,  appointed  a  referee,  or 
chosen  an  arbitrator,  by  giving  or  offering  to  give  any  gift  or 
gi^tuily  whatever,  with  intent  to  bias  the  mind  of  such  juror, 
referee  or  arbitrator,  in  relation  to  any  cause  or  matter  which 
may  be  pending  in  the  court  to  which  such  juror  shall  have  been 
summoned,  or  in  which  such  referee  or  arbitrator  shall  have 
been  chosen  or  appointed,  shall,  on  conviction,  be  imprisoned 
in  a  State  prison  or  in  a  county  jail  not  more  than  one  year,  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such 
fine  and  imprisonment.' 

Every  person  who  shall  knowingly  bear  or  convey  any  such 
gift,  gratuity  or  proposal,  or  shall  in  any  manner  negotiate 
between  any  other  persons  for  any  act  in  violation  of  either  of 
the  provisions  of  the  preceding  sections,  shall,  upon  conviction, 
be  pimished  in  like  manner  and  to  the  same  extent  as  the  prin- 
cipal offenders  respectively  would  be  liable  to  be  punished  under 
the  preceding  provisions  for  committing  such  act,  except  only 
the  disqualification  and  forfeiture  of  offioe  above  mentioned.' 

Every  person  offending  against  either  of  the  provisions  of  the 
statute,  in  relation  to  the  offences  of  bribery  and  corruption,  is  a 
competent  witness  against  any  other  person  so  offending,  and 
may  be  compelled  to  appear  and  give  evidence  before  any  magis- 
trate, or  grand  jury,  or  in  any  court,  in  the  same  manner  as  other 
persons;  but  the  testimony  so  given  shall  not  be  used  in  any  pros- 
ecution or  proceeding,  civil  or  criminal,  against  the  person  so 
testifying.* 

Persons  offending  against  the  provisions  of  the,  act  in  relation 
to  bribery  may  be  indicted,  tried  and  convicted  in  the  county  in 

»  2B-S.,683,  §11. 

•  2  R.  S.,  083,  §  12. 

•  2  R-  S.,  ©83,  §  13. 

•  2  R.  S.,  683,  §  14 ;  Laws  1853,  ch.  539. 


BURGLARY. 


615 


which  such  offence  shall  be  committed,   or  in  an  adjoining 
comity.^ 

In  any  prosecution  for  the  above  mentioned  offences,  if  any 
person  shall  refuse,  or,  without  just  cause,  shall  omit  to  appear, 
or  to  produce  any  paper  or  writing  before  any  magistrate,  or 
grand  jury,  or  in  court,  according  to  the  requirements  of  a  sub- 
poena for  that  purpose  duly  served  upon  him,  or  if  any  compe- 
tent witness  there  present  shall,  when  duly  required,  refuse  or 
omit  to  testify,  the  magistrate  or  court  in  which  such  prosecu- 
tion shall  be  pending,  may,  in  addition  to  any  other  punishment 
authorized  by  law  for  a  criminal  contempt  of  court,  order  such 
person  or  witness  to  be  imprisoned  until  he  shall  consent  to 
appear  and  testify,  or  produce  such  paper  or  writing,  and  may,  in 
its  discretion,  order  any  such  proceeding  or  trial  to  be  suspended, 
or  a  juror  from  time  to  time  to  be  withdrawn,  and  the  trial  post- 
poned until  the  testimony  or  such  paper  or  writing  shall  be 
obtained.' 

IX.  BCBGLAR7. 

Burglary  at  common  law  may  be  defined  to  be  the  crime  of 
breaking  and  entering  into  a  dwelling-house  or  a  building  imme- 
diately connected  therewith,  in  the  night,  with  intent  to  commit  a 
felony,  whether  such  felonious  intent  be  executed  or  not,  or  the 
breaking  out  of  a  dwelling-house  in  the  night  time,  after  having 
entered  it  with  intent  to  commit  felony,  or  after  committing  a 
felony,  while  in  the  house.' 

The  definition  of  a  burglar  as  given  us  by  Lord  Coke,  is:  *'  He 
that  by  night  breaketh  and  entereth  into  a  mansion-house  with 
intent  to  commit  a  felony."  ^ 

BiiAGKSTONE  says  that  in  this  definition  there  are  four  things  to 
be  considered:  the  time,  the  place,-  the  manner  and  the  intent.^ 

Our  statutes  have  so  far  modified  the  rule  of  the  common  law  as 
to  establish  three  grades  or  degrees  of  the  offence,  and  to  include 
offences  committed  in  the  day  time  as  well  as  by  night  time.  It 
may  be  committed  in  other  buildings  than  dwelling-houses,  or  in 
the  language  of  the  common  law,  a  mansion  or  mansion-house, 

'  2  R.  S.,  683,  §  15. 

*  2  R.  S.,  683,  §  15 ;  Laws  1853,  ch.  539,  §  2. 

*  Bur.  Law  Diet.,  tit.  Burg. 

*  3  Inat.,  63. 

*  4  Com.,  224. 
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and  by  one,  who  being  lawfully  in  a  dwelling-house,  breaks  an 
inner  door;  yet,  notwithstanding  the  differences  between  bur- 
glary as  understood  by  the  common  law,  and  the  definition  of 
the  various  offences  as  established  by  our  statute,  the  former 
decisions  at  common  law  are  hnportaat  in  many  respects,  as  being 
necessary  to  understand  what  is  meant  by  the  dwelling-house  of 
another,  when  the  night  commences  and  ends,  what  is  meant  by 
curtilage,  by  breaking  and  entering,  and  jnany  other  terms,  used 
both  by  statute  and  the  common  law. 

Burglary  has  always  been  looked  upon  as  a  very  heinous 
offence,  not  only  because  of  the  abundant  terror  that  it  naturally 
carries  with  it,  but  also  as  it  is  a  forcible  invasion  and  disturbance 
of  that  right  of  habitation,  which  every  individual  might  acquire 
even  in  a  state  of  nature;  an  invasion  which,  in  such  a  state,  would 
be  sure  to  be  punished  with  death,  unless  the  assailant  was  the 
stronger.* 

In  our  State,  the  crime  of  burglary,  being  by  statute  divided 
into  three  degrees,  the  offence  will  be  taken  up  and  discussed 
under  its  several  grades. 

(a)  Burglary  in  the  First  Degree. 

Every  person  who  shall  be  convicted  of  breaking  into, and 
entering  in  the  night  time,  the  dwelling-house  of  another,  in  which 
there  shall  be  at  the  time  some  human  being,  with  intent  to  com- 
mit some  crime  therein,  either: 

1.  By  forcibly  bursting  or  breaking  the  wall  or  an  outer  door, 
window  or  shutter  of  a  window  of  such  house,  or  the  lock  or  bolt 
of  such  door,  or  the  fastening  of  such  window  or  shutter;  or, 

2.  By  breaking  in  any  other  manner,  being  armed  with  some 
dangerous  weapon,  or  with  the  assistance  and  aid  of  one  or  more 
confederates,  then  actually  present  aiding  or  assisting;  or, 

3.  By  unlocking  an  outer  door  by  means  of  false  keys,  or  by 
picking  the  lock  thereof,  shall  be  deemed  guilty  of  burglary  in 
the  first  degree.' ' 

In  discussing  the  subject  of  burglary  in  the  first  degree,  we 
shall  treat  of  it  under  the  following  heads,  viz.,  the  manner  of 
commiting  the  offence,  which  includes  the  breaking  and  entering, 

'  4  Black.  Com.,  22S. 
•  2  R.  8.,  668,  §  10. 
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what  is  meant  by  the  terms  Bight  time  and  dwelling-house,  and 
the  intention  of  committing  a  crime. 

(6)  The  Manner  of  CommiUing  the  Offence. 

There  must  be  both  a  breaking  and  entry  to  complete  the 
offence  of  burglary.^  But  they  need  not  both  be  done  at  once, 
for  if  a  hall  be  broken  one  night  and  the  same  breakers  enter  the 
next  night  through  the  same,  they  are  burglars.' 

Although  botU  breaking  and  entry  are  necessary  to  constitute 
burglary,  yet,  in  discussing  the  manner  of  committing  the  offence, 
it  will  be  found  more  convenient  to  examine  each  subject  sepa- 
rately, and  we  shall,  therefore,  consider  fmst  the  question  of  the 
breaking  requisite  to  constitute  the  crime. 

(c)  Of  the  BreaMng. 

The  word  break  is  one  of  familiar  use  and  meaning;  it  means 
to  separate  by  violence  the'  parts  of  any  particular  substance  or 
thing.  To  break  a  house,  therefore,  would  in  common  parlance 
be  to  break,  by  violence,  any  part  of  it.  This  definition  was  at 
an  early  period  of  the  history  of  the  law  upon  the  subject  laid 
aside,  and  a  breaking  was  adjudged  to  be  any  violation  of  that 
mode  of  security  which  the  occupier  had  adopted.^ 

Tha  breaking  may  be  actual  or  constructive.  By  actual  break- 
ing is  meant  that  in  efiSBcting  which,  more  or  less  actual  force  is 
employed.  A  breaking  by  construction  of  law  is  where  an 
entrance  is  effected  by  threats,  frauds  or  conspiracy.^ 

Id.  Ab  to  the  actual  breaking. — ^Blaokstone  says  there  must 
in  general  be  an  actual  breaking,  not  a  mere  legal  clausam  f  regit 
(by  leaping  over  invisible  ideal  boundaries  which  may  constitute 
a  civil  trespass),  but  a  substantial  and  forcible  irruption,  as  at 
least  by  breaking  and  taking  out  the  glass  of  or  otheiwise  open- 
ing a  window,  picking  a  lock,  or  opening  it  with  a  key,  nay,  by 
the  lifting  up  of  a  latch  of  a  door  or  unloosening  any  other  fasten- 
ing which  the  owner  has  provided.^ 

Sir  William  Bussell  says  an  actual  breaking  of  the  house 

*  4  Black.  Com.,  226 ;  1  ftuss.  on  Cr  ,  786. 

*  4  Black.  Com.,  226;  1  Hale  P.  C.  104. 

'  State  o.  Wilson,  Coze,  439 ;  2  Arch.  Cr.  Pr.,  268,  note. 

*  1  Rubs,  on  Cr.,  786. 

*  4  Black.  Com.,  226. 


518       ^  OF  FSLONIES 

may  be  by  breaking  a  hole  in  the  wall,  by  forcing  open  the  door, 
by  putting  back,  picking  or  opening  a  lock  with  a  false  key,  by 
breaking  the  window,  by  taking  a  pane  of  gla^  out  of  the  win- 
dow,  either  by  taking  out  the  nails  or  other  fastening,  or  by 

*  drawing  or  bending  them  back,  or  by  putting  back  the  leaf  of  a 
window  with  an  instrument,  and  even  the  drawing  or  lifting  up 
the  latch  when  the  door  is  not  otherwise  fastened,  the  turning 
the  key  when  the  door  is  locked  on  the  inside,  or  the  unloosening 
of  any  other  fastening  which  the  owner  has  provided,  will 
amount  to  a  breaking.^ 

It  was  formerly  doubted  whether  a  thief  getting  into  a  house 
by  creeping  down  a  chimney  could  be  found  guilty  of  burglary, 
as  the  house  being  open  in  that  part  could  not  be  said  to  have 
been  actually  broken.^  But  it  was  afterwards  agreed  that  such 
entry  into  a  house  will  amount  to  a  breaking,  on  the  ground  that 
the  house  is  as  much  closed  as  the  nature  of  things  will  admit' 

In  England  it  was  held  that  getting  mto  a  chimney  is  a  suffi- 
cient breaking  and  entering  to  constitute  burglary,  though  the 
party  does  not  enter  any  of  the  rooms  of  the  house.^  But  an 
entry  through  a  hole  left  in  the  roof  of  a  brew  house,  part  of  a 
dwelling  house,  for  the  purpose  of  light,  is  not  like  an  entry 
through  a  chimney,  and  was  held  not  a  sufficient  breaking.     The 

*  chimney  is  a  necessary  opening  in  every  house  which  needs  pro- 
tection, but  if  a  man  choose  to  leave  an  opening  in  the  wall  or 
roof  of  his  house  instead  of  a  fastened  window,  he  must  take  the 
consequences.^  * 

If  a  man  enter  into  a  house  by  a  door  or  window  which  he 
finds  open,  or  through  a  hole  which  he  finds  there  before,  and 
steals  goods  or  draws  goods  out  of  a  house  through  such  door, 
window  or  hole,  he  will  not  be  guilty  of  burglary,*  for  Black- 
STONte  says,  if  a  person  leaves  his  doors  or  windows  open  it  is 
his  own  folly  and  negligence,  and  if  a  man  enters  therein  it  is  no 
burglary.'' 

Baising  a  window  which  is  shut  down  close  but  not  fastened  is 

■  1  Boss,  on  Gr.,  787. 

•  1  Hale,  552. 

•  2  East.  P.  0.,  485 ;  1  Hawk,  P.  0.,  ch.  38,  §  6. 

•  Russ.  &  Ry.,  450. 

•  Rex  V,  Spriggs,  1  M.  &  Rob.,  357. 

•  1  Hawk.  P.  C,  38,  §  4;  1  Hale,  §51 ;  3  Inst.,  64. 

•  4  Black.  Com.,  226. 
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a  breaking,  although  there  be  a  hasp  which  could  have  been 
fastened  to  keep  the  window  down.^ 

Where  a  window  opening  upon  hinges  is  fastened  by  a  wedge 
so  that  pushing  against  it  will  open  it,  if  such  window  be  forced 
open  by  pushing  against  it  there  will  be  a  sufficient  breakmg.' 

Pulling  down  the  sash  of  a  window  is  a  breaking,  though  it 
has  no  fastening,  and  is  only  kept  in  its  place  by  a  pulley  weight, 
and  it  makes  no  difference  that  there  is  an  outer  shutter  which  is 
not  closed.' 

Where  a  window  was  left  partly  open,  but  not  sufficiently  so 
as  to  admit  a  person,  the  raising  it  higher,  so  as  to  admit  a  per- 
son, was  held  not  to  be  a  breaking.^ 

Lifting  up  the  flap  of  a  cellar  which  was  kept  down  by  its  own 
weight  is  a  sufficient  breaking,  although  such  flap  may  have  been 
occasionally  fastened  by  nails,  and  was  not  so  fastened  at  the  time 
the  entry  was  made.^ 

When  the  window  ofa  dwelling-house  was  coyered  with  a  net- 
ting of  double  twine,  nailed  to  the  sides,  top  and  bottom,  it  was 
held  that  cutting  and  tearing  down  the  netting,  and  entering  the 
house  through  the  window  was  a  sufficient  breaking  and  entry  to 
constitute  burglary.^ 

The  breaking  open  of  a  chest  or  a  box  by  a  thief,  who  has 
entered  by  an  open  door  or  window,  is  not  a  kind  of  breaking 
which  will  constitute  burglary,  because  such  articles  are  no  part 
of  the  house*^ 

m 

In  Foster,  108,  the  judges  were  divided  upon  the  question, 
whether  breaking  open  the  door  of  a  cupboard,  when  affixed  to 
the  freehold,  was  burglary  or  not.  Lord  Hai^e  (1  Hale,  527) 
says  such  breaking  is  not  burglary  at  conunon  law.  Mr.  Fosteb 
(Foster,  109)  says,  upon  this  subject  in  capital  cases,  '*  I  am  of 
the  opinion  that  such  fixtures,  which  merely  supply  the  place  of 
chests  and  other  ordinary  utensils  of  househAd,  should  be  con- 
sidered  in  no  other  light  than  as  mere  moveables,  partaking  of 
the  nature  of  those  utensils  and  adapted  to  the  same  use. 

'  Bez  o.  HjAms,  7  0.  &  P.,  441. 

■  Bex  V,  Hall,  Rubs,  k  Rj.,  365. 

'  Rex  9.  Haines,  Rubs,  k  Ry.,  451. 

«  Rex  o.  Smith,  R.  k  M.,  C.  C.  R.,  178. 

*  Rex  V.  RuBseU,  R.  t  M.,  G.  C.  R.,  377. 

*  Com.  V,  Stephenson,  8  Pick.,  354. 

^  1  Hale,  523-555;  2  East.,  P.  C,  488. 
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Where  a  pane  of  glass  had  been  cut  for  a  month,  but  there 
was  no  opening  whatever,  as  every  portion  of  the  glass  remained 
in  its  place,  and  the  prisoner  was  both  seen  and  heard  to  put  his 
hand  through  the  glass,  this  was  held  a  sufficient  breaking.^ 

Where  an  aperture  was  closed  by  folding  doors  with  hinges, 
which  fell  over  it  and  remained  closed  by  its  own  weight,  but 
without  any  interior  fastening,  so  that  persons  on  the  outside 
could  push  them  open  at  pleasure  by  a  moderate  exertion  of 
strength,  the  pushing  open  of  such  folding  doors,  with  the  inteui 
tion  of  stealing  flour,  was  held  a  sufficient  breaking.'  In  this 
State  removing  a  stick  of  wood  from  an  inner  cellar-door  and 
turning  a  button,  by  which  the  door  was  fastened,  in  the  night, 
with  felonious  intent,  was  held  a  sufficient  breaking  of  a  house  to 
constitute  burglary,  though  the  outer  cellar-door  may  not  have 
been  fastentd.^ 

In  People  v,  Edwards  and  Brown  (1  ^Wheeler  Cr.  Cases,  371), 
it  was  held  that  the  raising  of  the  window  sash,  where  the  jury 
were  of  opinion  that  it  was  not  raised  when  the  family  went  to 
bed,  was  a  sufficient  breaking. 

In  the  People  v.  Bush  (King's  General  Term,  1857),  neither  the 
hall  nor  the  door  of  the  room,  in  which  the  defendant  had  been 
discovered,  was  locked;  if  these  doors  were  shut  he  simply 
unlatched  them  when  he  made  his  entrance.  The  prisoner  was 
convicted  of  burglary  in  the  second  degree.  Strong,  J.,  in 
delivering  the  opinion  of  the  court,  said,  '*  It  is  well  settled  that 
unlatching  a  door  which  is  only  latched  is  a  sufficient  burglary 
at  the  common  law."  The  rule  has  been  recognized  by  the 
Supreme  Cour^  of  this  State.  I  think,  however,  that  the  court 
erred  in  instructing  the  jury  that  this  was  a  case  of  burglary  in 
the  second  degree.  Probably  it  was  supposed  to  b^  included  in 
that  section  of  the  statute  which  provides  that  "  Every  person 
who  shall  be  coiivicted  of  breaking  into  any  dwelling-house  in 
the  day  time,  under  such  circumstances  as  would  have  consti- 
tuted burglary  in  the  first  degree  if  committed  in  the  night  time, 
shall  be  deemed  guilty  of  burglary  in  the  second  degree."  To 
constitute  burglary  in  -the  first  degree  there  must  be  forcibly 
bursting  or  breaking  the  Wall  or  an  outer  door,  window  or  shut- 

>  Reg  «.  Bird,  9  0.  &  P.,  44. 

•  2  East.  P.  C,  487. 

•  Smith's  Cases;  4  City  H.  Rec.,  62. 
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ter  of  a  window,  or  the  lock  or  bolt  of  such  door,  or  the  fasten- 
ings of  such  window  or  shutter,  or  breaking  in  any  other  manner, 
being  armd  with  some  dangerous  weapon,  or  with  the  assistance 
and  aid  of  one  or  more  confederates  then  actually  present,  or  by 
unlocking  an  outer  door  by  means  of  false  keys,  or  by  picking 
the  lock  thereof.  In  this  case  there  was  neither.  The  forcibly 
bursting  or  breaking  an  outer  door  means,  in  common  parlance, 
more  than  simply  lifting  a  latch.  That  the  first  subdirision  of 
the  tenth  section  must  have  designated  something  fiirther  is 
apparent  from  the  Adrd  subdivision,  which  provides  that  unlock- 
ing an  outer  door  by  means  of  false  keys,  or  picking  the  lock 
*  thereof,  shall  be  a  sufficient  breaking  to  constitute .  burglary  in 
the  first  degree.  The  provision  would  have  been  wholly  unneces- 
sary if  simply  unlatching  the  door  would  have  been  deemed 
bursting  or  breaking  it  within  the  meaning  of  a  former  part  of 
the  same  section.  Clearly  there  is  no  other  statutory  definition 
of  burglary  in  the  second  degree  which  comprehends  the  crime 
perpetrated  by  the  defendant,  as  proved  on  his  trial. 

2d.  Of  the  breaking  by  construction  of  law. — A  constructive 
breaking  is  where  the  burglar  obtains  an  entrance  by  some  trick 
or  artifice,  or  when  the  entrance  is  obtained  by  threats,  fraud  or 
conspiracy.^ 

Constructive  breaking,  as  distinguished  from  actual  breaking, 
may  be  classed  under  the  following  heads : 

1st.  Where  entrance  is  obtained  by  threats,  as  if  the  felon 
threatens  to  set  fire  to  the  house  unless  the  door  is  opened. 

2d.  Where,  in  consequence  of  violence  commenced  or  threatened 
in  order  to  obtain  entrance,  the  owner,  with  a  view  more  effectu- 
ally to  prevent  it,  opens  the  door  and  sallies  out  and  the  felon 
enters. 

8d.  Where  entrance  is  obtained  by  procuring  the  servants  or 
some  inmate  to  remove  the  fastening. 

4th.  Where  some  process  of  law  is  fraudulently  resorted  to  for 
the  purpose  of  obtaining  an  entrance. 

5  th.  When  some  trick  is  resorted  to,  to  induce  the  owner  to 
remove  the  fastening  and  open  the  door,  and  the  felon  enters ;  as 
if  one  knock  at  the  door  under  pretence  of  business,  or  counter- 
feit the  voice  of  a  friend,  and  the  door  being  opened  enter. 

^  2  Aroh.  Or.  Pr.;  269 ;  1  Russ.  on  Or.,  792. 
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In  all  these  cases,  although  there  is  no  actual  breaking,  there  is 
a  breaking  in  law,  or  by  construction,  for  the  law  will  not  endure 
to  have  its  justice  defrauded  by  such  evasions.  In  all  other  cases 
where  no  fraud  or  conspiracy  is  made  use  of  or  violence  com- 
menced or  threatened  in  order  to  obtain  an  entrance,  there  must 
be  an  actual  breach  of  some  part  of  the  house.^ 

Where,  in  consequence  of  violence  commenced  or  threatened 
in  order  to  obtain  entrance  to  a  house,  the  owner,  either  from 
apprehension  of  the  violence  or  in  order  to  repel  it,  opens .  the 
door  and  the  thief  enters,  such  entry  will  amount  to  a  breaking 
in  law.' 

The  reason  given  at  common  hiw  was  that  the  opening  of  the* 
door  by  the  owner  being  occasioned  by  the  felonious  attempt  of 
the  thief,  is  as  much  imputable  to  him  as  if  it  had  been  actually 
done  by  his  own  hands.' 

But  if  upon  a  bare  assault  upon  a  house  the  owner  fling  oat 
his  money  to  the  thieves,  it  will  not  be  burglary,  though  if  the 
money  were  taken  up  in  the  owner's  presence  it  is  admitted  that 
it  would  be  robbery.* 

The  breaking  may  be  by  conspiracy  thus :  Where  a  servtot  con- 
spired with  a  thief  to  let  him  into  his  master's  house  to  commit 
a  robbery,  and  in  consequence  of  such  agreement  opened  the  door 
or  window,  in  the  night  time,  and  let  him  in,  this  was  considered 
to  be  burglary  in  both  the  thief  and  the  servant^ 

'  A  servant  in  the  night  time  opened  the  street  door  and  let  in 
the  other  prisoner,  then  showed  him  the  side  board,  fit>m  whence 
the  pther  prisoner  took  the  plate ;  he  then  opened  the  door  and 
let  the  prisoner  out,  but  did  not  go  with  him,  but  went  to  bed. 
Soth  the  prisoners  were  found  guilty  of  burglary  and  executed.^ 

Where  an  act  is  done  in  fraudem  leffis  the  law  gives  no  benefit 
thereof  to  the  party.  Thus,  if  thieves  having  an  intent  to  rob, 
raise  a  hue  and  cry  and  bring  a  constable,  to  whom  the  owner 
opens  the  door,  and  then  when  they  come  in,  bind  the  constable 
and  rob  the  owner,  it  is  burglary.^ 

•  2  East.,  484,  489 ;  5  Arch.  Or.  Pr.,  276,  notes. 
■  1  Hale,  55S;  2  East.  P.  0.,  486. 

•  1  Hawk.  P.  C,  38,  §  7- 

•  1  Hawk.  P.  0.,  38,  §  3 ;  2  East.  P.  C,  486;  Sam.,  81. 

•  1  Hale,  663;  4  Blac^.  Com.,  227;  1  Hawk.  P.  C,  ch.  38;  §  14. 

•  ComwaPs  case,  2  Str.,  881 ;  1  Hawk.  P.  C,  9h.  38,  §  14. 

'  Sum.,  81;  Kel.,  44-82;  3  Inst.,  64;  1  Hale,  662;  4  Black.  Com.,  226. 
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So  the  going  to  a  house  under  pretence  of  having  a  search 
warrant,  or  of  being  authorized  to  make  a  distress,  and  by  these 
means  obtaining  an  admittance,  ia  a  sufficient  breaking  and 
entering.^ 

So  the  getting  possession  of  a  dwelling  house  by  a  judgment 
against  the  casual  ejector,  obtained  by  false  affidavits,  without 
any  color  of  title,  and  then  rifling  the  house,  was  held  to  be 
within  the  statute  agaiost  breaking  the  house  and  stealin£[  the 
goods  .her,!..       ^^  ^ 

Fraud  earned  on  under  pretence  of  business  will  amount  to  a 
breaking  in  construction  of  law.  Thus,  where  persons  took  lodg- 
*ing  in  a  house,  and  afterwards  at  night,  when  the  people  were  at 
prayers,  robbed  them,  it  was  considered  that  the  entrance  into 
the  house  being  gained  by  fraud,  with  an  attempt  to  rob,  the 
offence  was  burglary.' 

Also,  where  thieves  came  to  a  house  in  the  night  time  with 
intent  to  commit  a  robbery,  and  knocked  at  the  door,  pretending 
to  have  business  with  the  owner,  and  being  by  such  means  let  in, 
robbed  him,  they  were  guilty  of  burglary.* 

Whe're  the  prisoner  knew  that  the  family  were  in  the  country, 
and  having  met  a  boy  who  had  the  key  to  the  house,  desired  him 
to  go  with  her  to  the  house,  and  by  way  of  inducement  promised 
him  a  pot  of  ale,  the  boy  having  opened  the  door  and  let  her  in, 
she  sent  him  for  the  ale,  and  when  he  was  gone  robbed  the  house 
and  went  away,  it  was  held  that  the  prisoner  was  clearly  guilty 
of  burglary.' 

It  has  been  said  there  are  many  cases  of  constructive  breaking 
which  do  not  seem  to  come  under  the  statutory  definition  of 
burglary  in  the  first  degree,  to  constitute  which  offence  actual 
force  is  necessary.^ 

Yet  under  the  second  subdivision,  where  the  party  is  armed 
with  some  dangerous  weapon,  or  the  breaking  is  done  with  the 
assistance  and  aid  of  one  or  more  confederates,  then  actually  pre- 
sent aiding  and  assisting,  it  would  seem  that  a  breaking  by  con* 

'  Gascoigne's  case,  1  Leach,  284. 

*  Farr'8  case,  Kel.,  43. 

*  Case  of  OnaBj  and  Colter^  Kel.,  62 ;  1  Hawk.  P.  C,  cfa.  38,  §  9 ;  1  Leach,  424. 

*  1  Hawk.  P.  0.,  ch.  38,  §  8 ;  LeMott's  case,  KeL,  42. 

*  1  East.  P.  C,  485;  Rex  v.  Hawkins,  0.  B.,  1704. 

*  Barbour's  Or.  Law,  2d  ed.,  p.  98. 
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struction  of  law  is  as  effectual  as  if  actaal  force  were  used  in 
committing  the  offence. 

(d)  Of  the  Entry  necessary  to  constzhUe  Burglary. 

With  respect  to  the  entering  necessary  to  constitute  burglary, 
it  is  agreed  that  the  least  entry,  either  with  the  whole  or  any  part 
of  the  body,  hand  or  foot,  or  with  any  instrument  or  weapon 
introduced  for  the  purpose  of  committing  the  felony,  wQl  be 
sufficient.^ 

The  entry  need  not  be  done  at  the  same  time  with  the  breaking; 
for  if  thieves  break  a  hole  in  a  house  in  one  night,  with  intent  to 
enter  another  night,  and  come  accordingly  another  night  and 
commit  a  felony  through  the  hole  they  made  before,  this  is  suffi- 
cient." 

If  a  thief  break  a  window  of  a  house  with  intent  to  steal,  and 
put  in  a  hook  or  other  engine  to  reach  out  the  goods,  or  put  a 
pistol  in  the  window  with  intent  to  kill,  this  is  sufficient  entry, 
though  his  hand  be  not  within  the  window.* 

Where  the  prisoner  cut  a  hole  in  the  window  shutter,  and  put 
his  hand  through  the  hole  and  took  out  watches  and  other 
things  within  the  building  in  his  reach,  it  was  held  a  sufficient 
entry.* 

Where  a  thief,  perceiving  persons  in  the  entry  ready  to  inter- 
cept him,  put  his  pistol  within  the  door  over  the  threshold,  and 
shot  in  such  a  manner  that  his  hand  was  over  the  threshold,  but 
neither  his  foot  nor  any  other  part  of  his  body,  it  was  adjudged 
burglary.* 

It  has  been  laid  down  that  to  discharge  a  loaded  gun  from 
without,  into  a  house,  is  an  entry .' 

A  glass  sash  window  was  left  closed  down,  but  was  thrown  up  by 
the  prisoners,  the  inside  shutters  were  fiistened,  and  there  was  a 
space  of  about  three  inches  between  the  sash  and  the  shutters, 
which  were  about  an  inch  thick  after  the  sash  was  thrown  up;  a 
crowbar  had  been  introduced  to  force  the  shutters,  and  been  not 
only  within  the  sash,  but  had  reached  to  the  inside  of  the  shutters, 

'  1  Rua«.  on  Or.,  794. 

•  1  Hale,  551;  4  Black.  Com.';  Rusa.  &  R7.,  407. 

•  Sum.,  80 ;  1  Hale,  655;  3  Inst.,  64. 

•  2  Hale,  354. 

»  1  Hale,  553 ;  2  East.  P.  0.,  490. 
'  1  Hawk.  P.  C,  ch.  38,  §  11. 
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as  the  mark  of  it  was  found  on  the  inside  of  the  shutters.  Upon 
a  case  reserved,  the  judges  held  that  this  was  not  an  entry,  as  it 
did  not  appear  that  any  part  of  the  prisoner's  hand  was  within 
the  window.^ 

Where  a  glass  window  was  broken  and  the  window  opened 
with  the  hand,,  but  the  shutters  in  the  inside  were  not  broken,  it 
was  ruled  to  be  burglary,  but  was  considered  as  going  to  the 
extremity  of  the  law.* 

In  a  later  case,  it  was  decided  that  introducing  the  hand  between 
the  glass  of  an  outer  window  and  an  inner  shutter,  is  a  sufficient 
entry  to  constitute  burglary,  on  the  ground  that,  as  the  glass  of  a 
window  is  the  outer  fence,  whatever  is  within  the  glass  is  within 
the  house.^ 

Where  a  hole  had  been  bored  with  a  centre-bit,  through  the 
panel  of  a  house  door,  near  to  one  of  the  bolts,  by  which  it  was 
fastened,  and  some  pieces  of  the  broken,  panel  were  found 
inside  of  the  threshold  of  the  door,  but  it  did  not  appear  that 
any  instrument,  except  the  point  of  the  centre-bit,  or  that  any 
part  of  the  bpdies  of  the  prisoners  had  been  inside  of  the  house, 
or  that  the  aperture  made  was  large  enougli  to  admit  a  man's 
hand,  the  court  held  this  not  to  be  a  sufficient  entry .^ 

If  a  man  of  full  age  take  a  child  of  seven  or  eight  years  old, 
and  the  child  goes  in  the  window  and  takes  the  goods  out,  and 
gives  them  to  the  man,  who  carries  them  away,  this  is  burglary 
in  the  man,  though  the  child  who  made  the  entry  be  not  guilty 
by  reason  of  his  infancy.' 

In  this  State,  the  prisoner  entered  in  the  night  through  a  chim- 
ney into  a  store  in  the  lower  story  of  a  building,  which,  in  the 
second  story,  and  above  the  store,  contained  a  room  inhabited  as 
a  dwelling,  it  was  held  burglary.* 

(e)  Of  the  Time. 
At  the  common  law  it  was  necessary  that  the  breaking  and 
entering  should  have  been  committed  in  the  night  time,  and  under 
that  requisite  of  the  offence,  the  English  courts  have  been  called 

'  Rex  «.  Rust,  R.  k  M.  G.  C,  138. 

•  1  Hale,  555. 

'  Ru88  &  Rj.,  341 ;  1  C.  &  P.,  300. 

*  1  Hawk.  P.  C,  ch.  38,  §  12 ;  2  East.  P.  C,  491 ;  1  Leach,  406. 

*  1  Hale,  556. 

•  Robinson's  Case,  4  City  H.  Rec.,  63. 
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upon  to  decide  what  is  meant  by  the  term  night  time.  It  in  yet 
necessary,  by  our  statutes,  in  order  to  constitute  some  of  the 
degrees  of  burglary,  that  the  offence  should  have  been  perpe- 
trated in  the  night  time. 

In  olden  times  the  night  was  considered  to  begin  with  the  set- 
ting, and  end  with  the  rising  of  the  sun;  but  the  duration  estab- 
lished by  the  common  law,  was  that  those  portions  of  the  morning 
and  evening  in  which,  while  the  sun  is  below  the  horizon,  suffi- 
cient of  his  light  is  above  for  the  features  of  a  man  to  be  reasona* 
bly  discerned,  belong  to  the  day.^ 

BiiAGKSTONB  says  that  this  rule  does  not  extend  to  moonlight, 
for  then  many  midnight  burglaries  would  go  unpunished;  and 
besides,  the  malignity  of  the  offence  does  not  so  properly  arise 
from  its  being  done  in  the  dark  as  at  the  dead  of  night,  when  all 
creation,  except  beasts  of  prey  are  at  rest,  when  sleep  has  dis- 
armed the  owner,  and  rendered  his  castle  defenceless.* 

The  law  recognizes  no  middle  space  between  day  and  night, 
but  where  one  begins  the  other  ends.' 

The  breaMng  and  entering  need  not  both  be  done  in  the  same 
night.  The  prisoner  broke  the  glass  of  the  prosecutor's  side 
door  on  Fiiday  night,  with  intent  to  enter  at  a  future  time,  and 
actually  entered  on  Sunday  night,  and  upon  a  case  reserved,  the 
judges  held  this  to  be  burglary,  the  breaking  and  entering  being 
both  by  night,  and  the  breaking  being  with  the  intent  afterwards 
to  enter.* 

It  is  said,  however,  that  if  the  breaking  be  in  the  day  time,  and 
the  entering  in  the  night,  or  the  breaking  in  the  night  and  enter- 
ing in  the  day,  it  will  not  be  burglary.* 

(/)  What  18  meant  hy  dwellinff  house. 

At  the  common  law  every  house  for  the  dwelling  and  habita- 
tion of  man  was  taken  to  be  a  mansion  house  or  dwelling  house, 
in  which  burglary  jnay  be  committed.* 

Our  Revised  Statutes  provide  that  no  building  shall  be  deemed 
a  dwelling  house  or  any  part  of  a  dwelling  house,  within  the 

'  1  Hale  P.  0.,  550 ;  2  East.  P.  C,  130 ;  3  Inst.,  68 ;  1  Car.  &  P.,  297. 

*  4  Black.  Com.»  224 ;  1  Hale  P.  C,  551. 
■  Rex  c.  Tandy,  1  Oar.  &  P.,  297. 

*  Rex  V.  Smith,  East.  7,  1820;  Russ.  &.  Ry.,  417 

•  1  Hale,  551. 

•  3  Inst.,  64. 
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meaning  of  the  statutory  provisions  concerning  burglary,  unless 
the  same  be  joined  to,  immediately  connected  with  and  part  of  a 
dwelling  house.^ 

The  following  are  some  of  the  decisions  at  common  law  as  to 
what  is  meant  by  the  term  dwelling  house  : 

A  loft  situated  over  a  coach  house  and  stables  in  a  public 
mews  and  converted  into  lodging  rooms,  has  been  held  to  be  a 
dwelling  house,  they  being  to  all  intents  and  purposes  the  habita- 
tion and  domicile  of  the  prosecutor  and  his  family.' 

A  set  of  chambers  in  an  inn  or  court  were  to  all  purposes  con- 
sidered as  distinct  dwelling  houses,  being  often  held  under 
distinct  titles,  and  in  their  nature  and  manner  of  occupation  as 
unconnected  with  each  other  as  if  they  were  imder  separate  roofis.' 

A  permanent  building  of  mud  and  brick  on  the  down  at  Weg- 
hill  was  only  used  as  a  booth  for  the  purposes  of  the  fair  for  a 
few  days  in  the  year ;  it  had  wooden  doors  and  windows,  bolted 
inside,  and  the  prosecutor  rented  it  for  the  week  of  the  fair,  and 
he  and  his  wife  slept  there  every  week  of  the  fair,  during  one 
night  of  which  the  offence  was  committed.  It  was  held  that  this 
was  a  sufficient  dwelling  house  for  the  purposes  of  burglary.^ 

It  waB  also  held  that  an  inclosed  ground,  booth  or  tent  erected 
in  a  market  or  fair,  and  not  a  permanent  edifice,  though  the 
owner  might  lodge  therein,  was  not  a  dwelling  house  in  which 
burglary  could  be  committed,  and  that  the  lodging  of  the  owner 
in  so  frail  a  tenement  no  more  made  it  burglary  to  break  it  open 
than  it  would  be  to  uncover  a  tilted  wagon  in  the  same  circum- 
stances.' 

A  portion  of  the  building  may  come  under  the  description; 
thus,  when  the  prosecutor  rented  only  certain  rooms  in  the  house, 
namely,  a  shop  and  parlor,  in  which  the  burglary  waB  committed, 
but  that  the  owner  did  not  inhabit  any  part  of  the  house  and 
only  occupied  the  cellar,  it  was  held  that  the  shop  and  parlor 
were  to  be  considered  the  mansion  house  of  the  prosecutor." 

Where  the  prisoner  broke  open  a  box  used  as  a  shutter  box, 
which  partly  projected  froiA  the  wall  of  the  house  and  adjoined 

>  2  R.  S.,  669,  §  16. 

*  Rex  V.  Smith,  1  M.  &  Rob.,  256. 

*  4  Black.  Com.,  225;  1  Hawk.  P.  C,  ch.  38,  §  18  f  1  Hale,  522,  556. 

*  Rex  9.  Smith,  1  M.  &  Rob.,  256. 

*  Black.  Com.,  226 ;  1  Hale,  557 ;  1  Hawk.  P.  C,  ch.  18,  §  35. 

*  2  East.  P.  C,  506;  1  Leach,  89,  428. 
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or  prosecution,  for  the  trial  of  which  such  person  shall  have 
been  drawn  or  summoned,  or  for  the  heariug  of  which  he  shall 
have  been  chosen  an  arbitrator  or  appointed  a  referee,  he  shall, 
on  conviction,  be  punished  by  imprisonment  in  a  State  prison  or 
in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment.^ 

Every  person  who  shall  corrupt  or  attempt  to  corrupt  any 
other,  drawn  or  summoned  as  a  juror,  appointed  a  referee,  or 
chosen  an  arbitrator,  by  giving  or  offering  to  give  any  gift  or 
gi^tuity  whatever,  with  intent  to  bias  the  mind  of  such  juror^ 
referee  or  arbitrator,  in  relation  to  any  cause  or  matter  which 
may  be  pending  in  the  court  to  which  such  juror  shall  have  been 
summoned,  or  in  which  such  referee  or  arbitrator  shall  have 
been  chosen  or  appointed,  shall,  on  conviction,  be  imprisoned 
in  a  State  prison  or  in  a  county  jail  not  more  than  one  year,  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such 
fine  and  imprisonmesit.' 

Every  person  who  shall  knowingly  bear  or  convey  any  such 
gift,  gratuity  or  proposal,  or  shall  in  any  manner  negotiate 
between  any  other  persons  for  any  act  in  violation  of  either  of 
the  provisions  of  the  preceding  sections,  shall,  upon  conviction, 
be  punished  in  like  manner  and  to  the  same  extent  as  the  prin- 
cipal offenders  respectively  would  be  liable  to  be  punished  under 
the  preceding  provisions  for  committing  such  act,  except  only 
the  disqualification  and  forfeiture  of  office  above  mentioned' 

Every  person  offending  against  either  <3f  the  provisions  of  the 
statute,  in  relation  to  the  offences  of  bribery  and  corruption,  is  a 
competent  witness  against  any  other  person  so  offending,  and 
may  be  compelled  to  appear  and  give  evidence  before  any  magis- 
trate, or  grand  jury,  or  in  any  court,  in  the  same  manner  as  other 
persons;  but  the  testimony  so  given  sh^ll  not  be  used  in  any  pros- 
ecution or  proceeding,  civil  or  criminal,  against  the  person  so 
testifying.* 

Persons  offending  against  the  provisions  of  the,  act  in  relation 
to  bribery  may  be  indicted,  tried  and  convicted  in  the  county  in 

•  2E-S.,683,  §11. 

•  2  B.  S.,  683,  §  12. 
■  2  R-  8.,  883,  §  13. 

«  2  R.  S.,  683,  §  14;  Uws  1853,  ch.  539. 
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which  such  ofTence  shall  be  committed,   or  in  an  adjoining 
county.^ 

In  any  prosecution  for  the  above  mentioned  offences,  if  any 
person  shall  refuse,  or,  without  just  cause,  shall  omit  to  appear, 
or  to  produce  any  paper  or  writing  before  any  magistrate,  or 
grand  jury,  or  in  court,  according  to  the  requirements  of  a  sub- 
poena for  that  purpose  duly  served  upon  him,  or  if  any  compe- 
tent witness  there  present  shall,  when  duly  required,  refuse  or 
omit  to  testify,  the  magistrate  or  court  in  which  such  prosecu- 
tion  shall  be  pending,  may,  in  addition  to  any  other  punishment 
authorized  by  law  for  a  criminal  contempt  of  court,  order  such 
person  or  witness  to  be  imprisoned  until  he  shall  consent  to 
appear  and  testify,  or  produce  such  paper  or  writing,  and  may,  in 
its  discretion,  order  any  such  proceeding  or  trial  to  be  suspended, 
or  a  juror  from  time  to  time  to  be  withdrawn,  and  the  trial  post- 
poned  until  the  testimony  or  such  paper  or  writing  shall  be 
obtained.^ 

IX.   BtTBGLABT. 

Burglary  at  common  law  may  be  defined  to  be  the  crime  of 
breaking  and  entering  into  a  dwelUng-house  or  a  building  imme- 
diately connected  therewith,  in  the  night,  with  intent  to  commit  a 
felony,  whether  such  felonious  intent  be  executed  or  not,  or  the 
breaking  out  of  a  dwelling-house  in  the  night  time,  after  having 
entered  it  with  intent  to  commit  felony,  or  after  committing  a 
felony,  while  in  the  house.' 

The  definition  of  a  burglar  as  given ub  by  Lord  Coke,  is:  "He 
that  by  night  breaketh  and  entereth  into  a  mansion-house  with 
intent  to  commit  a  felony."  * 

Blackstone  says  that  in  this  definition  there  are  four  things  to 
be  considered:  the  time,  the  place,-  the  manner  and  the  intent.^ 

Our  statutes  have  so  far  modified  the  rule  of  the  common  law  as 
to  establish  three  grades  or  degrees  of  the  offence,  and  to  include 
offences  conunitted  in  the  day  time  as  well  as  by  night  time.  It 
may  be  conunitted  in  other  buildings  than  dwelling-houses,  or  in 
the  language  of  the  common  law,  a  mansion  or  mansion-house, 

»  2  R.  S.,  683,  §  16. 

'  2  B.  S.,  683,  §  15 ;  Laws  1853,  ch.  539,  §  2. 

*  Bur.  Law  Diet.,  tit.  Burg. 

*  3  Inst.,  63. 

*  4  Com.,  224. 
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perly  laid  in  the  indictment  as  the  dwelling  house  of  W.^  For 
whenever  a  building  is  severed  by  lease  into  distinct  habitations, 
each  becomes  the  mansion  or  dwelling*house  of  the  lessee  thereof, 
and  is  entitled  to  all  the  privileges  of  an  individual  building.^ 

The  dwelling  house  should  be  the  house  of  another.  Sir 
William  Russell  observes  that  the  inquiry  as  to  who  is  to  be 
deemed  the  owner  of  the  dwelling  house  is  a  subject  rather  of  a 
complicated  nature,  but  that  from  the  cases  decided  it  seems  that 
the  material  point  to  be  ascertained  will  be  whether  the  owner- 
ship remains  with  the  proper  owner  of  the  dwelling  house  and 
is  exercised  by  him  either  by  his  own  occupation  or  by  that  of 
other  persons  on  his  account,  or  whether  the  proper  owner  has 
given  such  an  interest  to  other  persons  in  the  whole  or  in  parts 
of  the  dwelling  house  as  to  constitute  an  ownership  in  such  other 
persons^^ 

iff)  Of  ^f^  intent. 

At  the  common  law  it  was  necessary,  in  order  to  constitute 
burglary,  that  the  breaking  and  entering  must  be  done  with 
intent  to  commit  some  felony,  whether  such  felonious  intent  be 
executed  or  not.^  And  it  was  immaterial  whether  it  was  a  felony 
at  common  law  or  statute.^ 

Our  statutes,  however,  have  made  a  distinction  in  respect  of 
the  intent  The  breaking  and  entering  in  the  maimer  prescribed 
in  the  first  and  second  degrees,  with  intent  to  commit  any  crime, 
is  declared  burglary,  but  in  order  to  constitute  burglary  in  the 
third  degree  it  is  necessary  that  the  breaking  and  entering  of  any 
shop,  store,  booth,  tent,  warehouse  or  other  building,  or  railroad 
oar,  ship,  vessel  or  canal  boat,  in  which  any  goods,  wares,  mer- 
chandise or  other  valuable  thing  shall  be  kept  for  sale,  use 
deposit,  or  transportation,  or  any  building  withii^  the  curtilage 
of  a  dwelling  house,  but  not  forming  a  part  thereof,  should  be 
with  intent  to  steal  therein  or  to  commit  some  felony.* 

In  general  the  intent  may>be  presumed  from  what  the  offender 
actually  does  after  the  breaking  and  entering.    If  he  conunits  a 

•  Pdo.  V.  Bush.,  3  Park.,  Gr.  R.,  552.* 

•  Mason  t>.  Peo.,  26  N.  Y.,  200. 

•  1  Russ.  on  Or.,  807. 

•  1  Rufls.  on  Or.,  785-«22. 

•  1  Hawk.,  ch.  38,  §  38. 

•  2  R.  S.,  668-669. 
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felony  it  may  be  fairly  presumed  that  he  entered  for  that  pur- 
pose. Even  the  very  fact  of  breaking  and  entering  in  the  night 
time  raises  a  presumption  that  it  is  done  with  the  intention  of 
stealing.  Where  a  man  in  the  night  time  had  entered  a  house 
by  the  chinmey,  and  was  found  in  it  just  above  the  mantel  piece, 
and  when  he  found  he  was  detected  he  ascended  the  chimney 
piece  again  and  got  out  at  the  roof,  the  jury  found  him  guilty  of 
burglary,  with  intent  to  steal,  upon  this  evidence  alone,  and  the . 
judges  confirmed  the  conviction.^ 

Blagkstone  says  it  is  the  same  whether  such  intention  be 
actually  carried  into  execution  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  judge.' 

The  definition  of  burglary  at  the  English  common  law,  com- 
prising as  one  of  its  essential  characteristics  the  intention  of 
conunitting  a  felony,  and  our  statutes  relating  to  the  first  and 
second  degress  having  drawn  the  *broad  distinction  that  the 
intention  may  be  to  commit  a  crime,  thus  including  misdemeanors 
as  well  as  felonies,  both  by  statute  and  at  conunon  law,  much  of 
the  learning  discussed  by  the  English  judges  as  to  whether  the 
intent  was  felonious  or  not,  is  applicable  in  this  State  only  to  cases 
where  the  charge  is  for  burglary  in  the  third  degree  under  our 
sta^tes,  where  the  intent  is  by  statute  declared  to  be  to  steal  or 
conmiit  some  felony.  The  term  crime,  when  used  in  our  statutes, 
should  be  construed  to  mean  any  oflfence  for  which  any  criminal 
punishment  may  by  law  be  inflicted.^ 

In  Massachusetts  it  has  been  held  that  the  mere  intent  to  com- 
mit larceny  is  sufficient  to  constitute  burglary,  and  a  further 
allegation  of  an  actual  larceny  is  only  to  be  taken  in  aid  of  the 
charge  of  the  intent.^ 

It  was  said  in  this  State  that  the  ofience  is  complete  by  the 
breaking  and  entering,  with  intent  to  steal,  etc.  The  actual 
larceny,  although  when  it  can  be  proved,  is  the  most  conclusive 
evidence  that  the  intent  of  the  breaking  and  entering  was  to  steal, 
need  not  be  charged  in  the  indictment,  and  when  charged  the 
proof  of  it  is  not  necessarily  the  only  proof  of  the  intent.  But 
there  must  be  proof  of  some  fact  or  circumstance,  act  or  deciara- 

>  2  Arch.  Gr.  Pr.,  309 ;  Rex  «.  Brioe,  Russ.  &  Rj.,  450. 
'  4  Black.  Com.,  227. 

•  2R.  S,702,  §43. 

*  Com.  V.  Williams,  2  Ciuh.,  582. 


532  OF  FELOlffDBS. 

tion  of  the  prisoner,  in  addition  to  the  proof  of  the  mere  break* 
iiig  and  entering,  from  Tdiich  the  jury  cim  find  the  int^ 
m  tile  indictBMnt  The  intent  is  to  be  gathered  from  the  oircum- 
stanoes  o£  the  oase,  but  the  prosecution  is  bound  to  prove  it 
affinnatiyely ;  that  is,  prove  facts  and  oircumstances  affirmatirely, 
from  Tfhich  the  juxy  could  gather  the  intent,  and  the  intent 
charged  in  th^  indictment^ 

(A)  Burglary  in  the  Second  Degr^. 

l^yery  person  who  AbH  be  convicted  of  breaking  into  any 
dwelling-house  in  the  day  time,  under  such  circumstances  as 
would  have  constituted  the  crimie  of  burglary  in  tiie  first  degree 
if  coimnitted  in  the  ni^it  ttmci  shall  be  deemed  guilty  of  bur- 
glaiy  in  die  second  degree.* 

Every  persofi  who  shall  be  convicted  of  breaking  into  any 
dwelling-house  in  the  ni^iif  time,  with  int^ent  to  commit  a  crime, 
but  under  such  circumstazices  as  shall  not  c(»istitute  the  o&nce 
of  buigUury  in  the  first  d^ree,  shall  be  deemed  guilty  of  bur- 
glary in  the  second  degree.^ 

Every  person  who  shall  enter  into  tiie  dwelling-house  of 
another,  by  day  or  night,  in  such  manner  as  not  to  constitute  any 
burglary  heieinbeifore  specified,  with  an  intent  to  commit  a  crune, 
or  being  in  the  dw^ling-bouse  of  another  shall  commit  a  crime, 
and  ahall,  in  the  night  time,  break  any  outer  door,  window  or 
shutter  of  a  wiQdow,  or  any  other  part  of  such  house  to  get  out 
of  the  same,  shall  be  adjuc^d  guilty  of  burglary  in  the  second 
degree.^ 

Every  person,  who,  having  oxtered  the  dwelling-house  of 
another,  in  the  night  time,  through  an  open  door  or  window  or 
other  aperture  not  made  by  such  person,  shall  break  any  inner 
door  of  the  same  house,  with  the  intent  of  committing  any  crime, 
shall  be  adjudged  guilty  of  burglary  in  the  second  degree.* 

Every  person,  who,  being  admitted  into  any  dwelling-house 
with  the  consent  of  the  occupant  thereof,  or  who,  bring  lawfully 
in  such  house,  shall  in  the  night  time  break  any  inner  door  of 

^  Peo,  V.  Marks,  4  Park.  Or.  R.,  153. 

•  2  R.  s.,  ees,  §  11. 

•  Id.,  §  12. 

•  Id.,  §  13. 

•  Id.,  §  14. 
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the  some  house,  with  the  intent  of  committing  any  crime,  shall  be 
adjudged  guilty  of  burglary  i^  the  second  degree. 

Under  the  first  of  the  abore  subdirisiiHis  the  question  of  time, 
the  oflfence  being  conmiitted  in  the  day  time  instead  of  the  night, 
is  the  only  characteristio  djfltingnishing  it  from  burglary  in  the 
first  degree* 

Under  the  second  subdivision,  the  most  frequent  distinguishing 
characteristio  between  burglary  in  the  second  and  first  degrees, 
is  the  fact  whether  there  wais  or  was  not  a  human  being  in  the 
dwelling  house  at  the  time  of  the  commission  of  the  offence. 

In  regard  to  the  third  subdivision,  it  was  at  one  time  said  to 
be  the  common  law  that  the  entering  into  the  house  of  another 
without  breaking  it,  with  an  intent  to*  ommMt  some  feloify,  and 
afterwards  breaking  the  house  in  the  nigbft  time  to  get  oixt,  was 
burglary;  yet  the  doctrine  was  questioned  by  great  authority,^ 
and  in  England  it  was  thought  necessary  to  remove  the  doubt  by 
legislative  enactment  The  breaking  out  must  be  from  a  dwell- 
ing-hou&e*  Where  the  prisoner  entered  a  flburing-mill  through 
an  open  window  without  sash,  crossed  a  floor,  went  up  a  ladder 
and  raised  a  trap-door  not  fastened,  and  stole  flour,  it  was  held* 
not  burglary,  either  at  common  law  or  under  £he  Revised  Statutes; 
it  was  merely  a  larceny.  Breaking  hi  frt>m  the  outside  is  essen- 
tial to  burglary  m,  the  case  of  a  boildii^  other  tiuuF  a  dwelling.^ 
The  getting  the  head:  out  through  a  skylight  is^  a  sufficient 
breaking  out  of  a  house  to  eonstitute  burglary.^  It  was  held  that 
if  a  person  commits  a  felony  in  a  house,,  and  breaks  out  of  it  in 
the  night  tone,  this  is  a  bu^lary,  although  he  might  have  been 
lawfully  in  the  house,  and  if  a  ledger  has  committed  a  larceny  in 
the  house,  and  m  the  night  time  even  lifts  a  latch  to  get  out  of 
the  house  with  the  stolen  property,  this  is  a  burglarious  breaking 
out  of  the  house.^  It  had  been  decided  in  thi»  State  that  it  is 
bui^lary  for  the  thief  to  break  out  of  a  house,  into  which  he 
had  entered  in  the  night  with  an  intent  to  steal,  though  he  did 
not  break,  in  entering.^  This  grade  of  the  oflfence,  by  the  s&tute, 
may  be  committed  in  either  the.  day  or  m^t  time. 

<  2  East.  P.  C,  490;  1  Hale,  554. 
'  Peo.  9.  FraUck,  Hill  &  D.  Supp.,  63. 

*  Rex  V.  M.  Kearney,  1  Lead.  Oj.  Oases,  540. 
«  Reg.  9.  Wheeldom,  8  G.  &  P.,  747. 

*  Goche's  Oase,  6  City  H.  Rec.,  1. 


534  OF  FELONIES. 

The  fourth  and  fifth  subdivisions  relate  to  the  breaking  of 
inner  doors,. in  cases  either  where  the  offender  has  entered  through 
an  outer  door,  window  or  other  aperture,  or  where  he  is  lawfully 
in  such  house  by  the  consent  of  the  occupant  or  otherwise. 

The  breaking  of  an  inner  door,  after  the  offender  has  entered 
by  means  of  a  part  of  the  house  which  he  has  found  open,  was 
burglary  at  common  law  as  it  now  is  by  statute.  Thus,  if  A 
entered  the  house  of  B  in  the  night  time,  the  outward  door  being 
open,  or  by  an  open  window,  and  when  within  the  house  turned 
the  key  of  the  chamber  door  or  unlatched  it,  with  intent  to  steal, 
this  was  burglary.^ 

So,  also,  if  a  servant  in  the  night  time  open  the  chamber  door 
of  lus  master  or  mistress,  whether  latched  or  otherwise  fastened, 
and  enter  for  the  purpose  of  committing  murder,  or  rape,  or  with 
any  other  felonious  design,  or  if  any  other  person  lodging  in  the 
same  house,  or  in  a  public  inn,  open  and  enter  another's  door 
with  such  evil  intent." 

It  was  also  held,  that  a  lodger  who  had  conunitted  a  larceny 
in  a  house,  and  in  the  night  time  lifted  a  latch  to  get  out  of  the 
house  with  the  stolen  property,  was  guilty  of  burglariously 
breaking  out  of  the  house.^ 

It  is  provided  by  statute  that  the  breaking  out  of  any  dwelling- 
house,  by  any  person  being  therein,  shall  not  be  deemed  such  a 
breaMng  of  a  dwelling-house  as  to  constitute  burglary  in  any 
case  other  than  such  as  are  particularly  specified  in  the  statute 
above  referred  to,  and  that  the  breaking  of  the  inner  door  of  any 
house,  by  any  person  being  therein,  shall  not;  be  deemed  such  a 
breaking  of  a  dwelling-house  as  to  constitute  burglary  in  any 
case  other  than  such  as  are  specified  in  said  statute.^ 

(t)  Burglary  in  the  Third  Deffree. 

Every  person  who  shall  be  convicted  of  breaking  and  entering 
in  the  day  time  or  night  time: 

1.  Any  building  within  the  curtilage  of  a  dwelling-house,  but 
not  forming  a  part  thereof. 

2.  Any  shop,  store,  booth,  tent,  warehouse  or  other  building, 

«  1  Havk.  P.  C,  ch.  38,  §  6;  1  Hale,  558 ;  2  East.  P.  C,  488. 
'  4  Black.  Com.,  227;  1  Hale,  554;  1  Stor.,  481;  Sum.,  82. 

•  Reg  c.  Wheeldon,  8  0.  &  P.,  747. 

♦  2  R.  S.,  5th  ed.,  669. 
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or  any  railroad  car,  ship,  vessel  or  canal  boat,  in  which  any 
goods,  merchandize,  or  valuable  thing  shall  be  kept  for  sale,  use, 
deposit  or  transportation,  with  intent  to  steal  therein,  or  to  com- 
mit any  felony,  shall,  upon  conviction,  be  adjudged  guilty  of 
burglary  in  the  third  degree.^ 

Every  person  who  shall  be  convicted  of  breaking  and  entering 
into  the  dwelling-house  of  another  in  the  day  time,  under  such 
circumstances  as  woulr>  lave  constituted  the  offence  of  burglary 
in  the  second  degree,  if  committed  in  the  night  time,  shall  be 
deemed  guilty  of  burglary  in  the  third  degree.' 

It  is  immaterial  whether  this  offence  be  perpetrated  in  the 
day  or  night  time,  except  so  far  as  dwelling-houses  arc  concerned, 
where  the  breaking  and  entering  must  be  in  the  day  time,  and  the 
doctrine  of  what  constitutes  a  breaking  and  entering  as  laid  down, 
while  discussing  the  subject  of  burglary  in  the  first  degree,  is 
equally  applicable  to  the  second  and  third  degrees.  What  is  meant 
by  breaking  and  entering  a  building  within  the  curtilage  of  a 
dwelling-house,  but  not  forming  a  part  thereof,  will  be  treated  of 
presently. 

It  will  be  noticed,  upon  the  question  of  intent,  that  while  the 
statutes  in  mentioning  the  first  and  second  degrees  of  burglary, 
require  that  the  offender  should  be  actuated  with  the  intent  to 
commit  some  or  any  crime;  that  under  the  first  and  second  subdi- 
visions of  the  statute  creating  burglary  in  the  third  degree,  the 
offender  must  be  actuated  with  the  intent  of  stealing  or  commit- 
ting some  felony. 

At  conunon  law,  it  was  said  to  be  well  established  that  it  made 
no  difference  whether  the  offence  intended  were  felony  at  com- 
mon law  or  only  created  so  by  statute,  and  the  reason  given  was 
that  whenever  a  statute  made  any  offence  felony,  it  incidentally 
gives  it  all  the  properties  of  a  felony  at  common  law.' 

In  treating  upon  this  question  of  felonious  intent,  it  was  held 
at  common  law,  that  if  the  intention  of  the.  entry  be  either  laid 
in  the  indictment,  or  appear  upon  the  evidence  to  have  been  only 
for  the  committing  of  a  trespass,  the  offence  will  not  be  burglary. 
Therefore,  an  intention  to  beat  a  person  in  the  house,  will  not  be 
sufficient  to  sustain  the  indictment,  for  though  killing  or  murder 

■  2  R.  S.,  G69,  §  17,  as  amended  hj  Laws  of  1863,  ch.  244. 

'  Idem,  §  18. 

*  1  RusB  on  Gr.,  824. 
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may  be  the  consequenoe  of  beating,  yet,  if  the  primary  intention 
were  not  to  kill,  the  intention  of  beating  would  not  make  burglary. 
The  entry  must  have  been  for  a  felonious  purpose.  It  should, 
however,  be  observed  that  if  a  felony  be  ^actually  committed,  the 
act  will  he  prima  facie  pregnant  evidenn^  of  an  intent  to  conunit 
it;  and  it  is  a  general  rule,  that  a  man  who  commits  one  sort  of 
felony  in  attempting  to  commit  another,  cannot  ^excuse  himself 
upon  the  ground  that  he  did  not  intend  to  commit  the  principal 
offence.  But  it  seems  that  this  niust  be  confined  to  cases  where 
the  offence  intended  is,  in  itself,  a  ftflony.^ 

Under  the  conunon  law,  where  the  intent  to  commit  a  felony 
was  requisite  to  constitute  the  offence,  a  man  was  indicted  for 
burglary  with  intent  to  kill  a  horse,  and  it  appeared  in  evidence 
that  the  prisoner  broke  and  entered  a  stable  belonging  to  a  dwell- 
ing-house for  the  purpose  of  laming  a  horse  that  was  kept  there, 
in  order  to  prevent  him  from  running  a  race,  and  he  accordingly 
effected  his  purpose  by  cutting  the  sinews  of  the  fore  leg,  but  the 
horse  afterwards  died  of  the  wound*  As  wounding  a  horse  was 
not  at  that  time  felony,  the  prisoner  was  acquitted  of  burglary, 
but  he  was  afterward  indicted  for  killing  the  horse,  and  con- 
victed.' 

Where  also  two  poachers  went  to  the  house  of  a  game-keeper, 
who  had  taken  a  dog  from  them,  and,  believing  him  to  be  out  of 
the  way,  broke  the  door  and  entered.  On  an  indictment  for  a 
burglary,  it  appeared  that  their  intention  was  to  rescue  the  d^, 
and  not  to  commit  a  felony.    Vaughn,  B.,  directed  an  acquittal.' 

The  word  '*  building"  does  not  require  the  structure  to  be 
entirely  finished.^ 

A  cellar  in  which  are  put  goods  for  removal  4nd  sale  has  been 
held  to  be  a  warehouse.^  / 

The  words  ^'storehouse"  and  '* warehouse,"  in  their  popular 
acceptation,  signify  a  building  or  apartment  for  the  temporary 
deposit  of  goods. 

An  indictment  charging  the  breaking  into  a  store  in  which 

*  1  Russ.  on  Cr.,  822;  1  Hale,  561;  3  Inst.,  65 ;  Sum.,  83;  Kel.,  47;  1  Hawk. 
P.  C,  ch.  38,  §  36 ;  4  Black.,  227;  2  East.  P.  C,  509-514. 

*  DobVs  Case,  2  S.  P.  C,  51S. 

'  Math.  Dig.  C.  L.,  Burg.,  48.    See  also  5  G.  &  P.,  024. 

*  Rex  c.  Worrall,  7  Car.  &  P.,  516;  Com.  v.  Squire,  1  Met.,  258. 

*  1  Lea^h,  287;  Rex  v.  Godfrey,  2  East.  P.  C,  642;  Reg.  v.  Hill,  2  Moodj  & 
R.,  458. 
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goods  are  kept  for  use,  sale  and  deposit,  is  not  sustained  by  evi- 
dence of  breaking  into  an  inner  room  of  a  building  which  was 
not  a  store,  but  a  mere  business  office  of  the  Jt>oard  of  under 
writers,  in  wUch  were  kept  merely  furniture  and  articles  for  theii 
business  use.^ 

Where  the  Gulf  brewery  was  a  corporation  occupying  a  room 
in  the  basement  of  the  court-house,  which  it  had  thus  occupied 
for  several  years  for  storing  beer,  by  the  consent  of  those  having 
the  supervision  of  the  building,  and  that  such  room  was  separated 
from  other  rooms  in  the  basement  by  partition  walls,  which  were 
kept  locked,  the  keys  remaining  in  the  possession  of  the  agents 
of  the  corporation.  The  prisoner  entered  the  basement  through 
an  open  window  into  a  hall  occupied  for  public  purposes,  and 
thence  entered  the  room  occupied  by  the  Gulf  brewery  by  break* 
ing  through  the  door.  It  was  held  that  the  room  broken  into 
was  properly  described  as  the  storehouse  building  of  the  Gulf 
brewery;  that  the  door  which  was  broken  was  the  outer  door  of 
the  storehouse,  and  that  the  prisoner  was  guilty  of  burglary  in 
the  third  degree.* 

(i)  Of  breaking  and  enierinff  a  building  within  the  cvrtilage  of  a 

dwdling  house* 

By  the  Bevised  Statutes,  the  first  subdivision  of  the  third 
degree  of  burglary  provides  that  any  person  who  shall  be  con- 
victed of  breaking  and  entering,  in  the  day  time  or  in  the  night 
time,  any  building  within  the  cultilage  of  a  dwelling  house,  but 
not  forming  a  part  thereof,  with  intention  to  steal  therein  or  to 
commit  any  felony»  shall,  upon  conviction,  be  adjudged  guilty  of 
burglary  in  the  third  degree. 

The  word  *'  curtilage  "  is  defined  to  be  the  open  space  situated 
within  a  common  inclosure  belonging  to  a  dwelling  house.' 

Sir  WnuuLAM  Bttsssll  (1  Buss,  on  Cr.,  861),  in  commentmg 
upon  the  English  statute  (7  and  8  Geo.  IV.,  ch.  29,  §  14),  pun- 
ishing the  breaking  and  entering  of  a  building  within  the  cur- 
tiiage  of  a  dwelling  house,  and  occupied  therewith,  but  not  form* 
ing  a  part  thereof,  says:  "This  enactment,  specifying  as  it  does 
in  express  terms,  a  building  within  the  curtilage  of  a  dwelling 

'  Pdo.  V.  Marks,  4  Park.  Cr.  R.,  153. 

*  Peo.  9.  McCloBky,  5  Park.  Or.  R.,  57. 

*  BouTier^s  Lav  Diet. 
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house,  appears  not  to  apply  to  many  of  those  buildings  and 
outhouses  which,  although  not  within  any  conunon  enclosure  or 
curtilage,  were  deemed  by  the  old  law  of  burglary  parcel  of 
the  dwelling  house,  from  their  adjoining  to  such  dwelling  house 
and  being  in  the  same  occupation.  The  inquiry  imder  this  pro- 
vision of  the  statute  will  be  simply  whether  the  building  is 
within  the  curtilage  or  homestall,  but  it  may  be  useful  to  refer 
to  some  of  the  p(Hnts  formerly  decided  in  cases  of  burglary  in 
which  it  became  material  to  consider  whether  particular  build- 
ings were  parcel  of  a  dwelling  house,  and  the  circumstance  of 
their  being  situated  within  a  common  inclosure  appears  to  have 
been  treated  as  a  material  ingredient." 

Under  the  English  statute  it  was  held  that  the  offence  was  not 
conunitted  by  breaking  into  a  centre  building  used  for  the  pur* 
pose  of  trade,  but  having  no  internal  communication  with  the 
dwelling  houses  which  formed  the  wings.  The  Judges  upon  a 
case  reserved,  having  held  that  the  center  building  being  a  place 
for  carrying  on  a  variety  of  trades,  and  having  no  internal  con> 
munication  with  the  adjoining  houses,  could  not  be  considered  as 
a  part  of  any  dwelling  house,  and  that  it  was  not  to  be  considered 
as  under  the  same  roof  as  the  houses  adjoining,  though  the  roof 
'  of  it  had  a  connection  with  the  roofs  of  the  houses.^ 

Where,  upon  an  indictment  for  breaking  and  entering  a  build- 
ing within  the  curtilage,  it  appeared  that  there  was  a  large  square 
inclosure  at  the  back  of  a  dwelUng  house,  surrounded  on  all  sides 
by  a  bam,  cow  sheds,  a  granary,  pig  styes  and  walls,  and  that 
within  such  larger  inclosure  there  was  a  lesser  inclosure,  abutting 
on  one  side  on  the  back  of  the  dwelling  house,  and  another  on 
the  pig  styes,  and  the  third  and  fourth  sides  of  which  were 
formed  by  a  wall  about  four  feet  high,  which  separated  it  from 
the  other  part  of  the  large  inclosure,  and  the  back  door  of  the 
house  entered  into  such  lesser  inclosure,  and  out  of  it  there  was 
a  gate  into  the  larger  inclosure,  into  which  there  was  no  door 
immediately  leading  from  the  house,  and  some  com  was  stolen 
out  of  the  granary,  which  was  on  the  opposite  side  of  the  large 
inclosure  from  the  house,  it  was  held  that  the  whole  of  the  larger 
inclosure  was  within  the  curtilage,  and  not  merely  the  lesser 

'  2  Leach,  913;  2  East.  P.  C,  494. 
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inclosure  immediately  at  the  back  of  the  house,  and  consequently 
that  the  granary  was  a  building  within  the  curtilage.^ 

In  a  case  where  the  prisoner  had  broken  into  a  goose  house 
twhich  opened  into  the  prosecutor's  yard,  into  which  yard  the 
prosecutor's  house  also  opened,  and  the  yard  was  surrounded 
partly  by  other  buildings  of  the  honiestead  and  partly  by  a  wall, 
some  of  which  buildings  had  doors  opening  backwards  as  well 
as  doors  opening  into  the  yard,  and  there  was  a  gate  in  one  part 
of  the  wall  opening  upon  a  road,  the  Judges  held  that  the  goose 
house  was  part  of  the  dwelling  house.' 

A  door  wall  or  other  fence,  forming  part  of  the  outward  fence 
of  the  curtilage,  and  opening  in  no  building,  but  into  the  yard 
only,  was  held  not  to  be  such  a  part  of  the  dwelling-house,  as  that 
breaking  thereof  would  constitute  burglary;  and  it  was  held  to 
make  no  difference  that  the  door  broken  was  the  entrance  to  a 
covered  gateway,  and  that  some  of  the  buildings  'belonging  to 
the  dwelling-house,  and  within  the  curtilage  were  over  the  gate- 
way, and  that  there  was  a  hole  in  the  ceiling  of  the  gateway  for 
taldng  up  goods  into  the  building  aboye.^ 

The  prisoner  broke  open  a  store  in  the  night  time;  the  store 
was  at  the  distance  of  twenty  feet  from  the  dwelling-house,  and 
no  person  slept  in  the  store;  the  house  and  store  both  stood  on 
the  same  lot,  and  on  the  same  line,  fronting  on  the  public  high- 
way; there  was  no  fence  between  the  house  and  store,  nor  any 
inclosure  around  them,  but  both  of  them,  and  the  lot  on  which 
they  stoodi  were  open  to  the  street,  it  was  held  the  store  was  not 
within  the  ourtilage,  as  there  was  no  fence  or  yard  so  as  to  bring 
them  within  one  inclosure/ 

{k)  Principals. 

The  general  doctrine  respecting  principals  in  the  second  degree, 
and  aiders  and  abettors,  applies  to  cases  of  burglary,  and  the 
breaking  and  entering  by  one,  is  made  the  act  of  all  the  party 
engaged  in  the  transaction,  and  legally  present  when  the  act  is 
oonunitted.  If  A,  B  and  C  go  upon  a  common  purpose  and 
design  to  conunit  a  burglary  in  the  house  of  D,  and  A  only 

'  1  Ross,  on  Or.,  861. 

•Id. 

*  1  Rnss  on  Or.,  804. 

«  Peo.  V.  Purker,  4  John.,  424.  -• 
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actually  break  and  enter  the  bouae,  B  stand  near  the  door,  but 
do  not  enter,  and  C  stand  at  the  lane's  end,  orchard,  gate,  etc.,  to 
watch,  this  will  be  bnrglary  in  them  all,  and  they  are  all  in  law 
principals.^  < 

So,  where  two  peiBons  acted  in  concert  in  planning  andexecnir 
ing  a  burglary,  and  one  of  l^em  entered  the  house  and  brought 
out  the  property,  while  the  other  waited  on.  the  outsider  both 
were  held  to  be  guilty  of  a  breaking  and  entering.^ 

X.   OAUSING  INJUBIBS  OB  DEATH  BT  KXFIiOSIQNS  FROM  8ALTPETHE  OS 

GUNFOWDEB  IN  NEW  YOBK  dTT. 

A  special  statute^  applicable  to  New  York  city,  provides  that 
if  any  person  be  injured  within  certain  limits  mentioned  in  the 
act  by  means  of  any  explosion,  resulting  from  the  violation  by 
any  other  person  or  persons  of  the  provisions  of  the  said  statute, 
and  relating  to  saltpetre  or  gunpowder,  the  person  or  persons 
guilty  of  such  violations  shall»  upon  ccsivietion  before  the  court 
of  general  sessions^  be  punished  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  two  years;  but  if  sudi  violation 
occasion  the  death  of  any  person  or  perscms,  the  offender  shall, 
on  conviction,  be  deemed  guilty  of  manslaughter  in  the  third 
degree,  and  punished  as  provided  by  law  for  that  crime.^ 


XL  CBBO!  AGAINST  NATUBB* 

The  detestable  and  abominable  crime  against  nature,  committed 
with  mankind  or  with  a  beast,  ia  also  a  felony.^ 

This  offence,  otherwise  known  by  the  names  of  sodomy  and 
buggery,  is  said  to  have  been  brought  into  Ikigland  from  Italy 
by  the  Lombards,^  and  consists  in  a  carnal  knowledge  committed 
against  the  order  of  nature  by  man  with  man  or  in  the  same 
unnatural  manner  with  woman,  or  by  man  or  wonuin  in  any  man- 
ner with  a  beast.^ 

<^  Fortunately  for  the  honor  of  human  nature  this  offence  is  not 
of  frequent  occurrence,  and  it  is  equally  fortunate  for  the  morals 
of  the  community  that  prosecutions  are  rare.    The  crime  is  one  of 

1  Hale,  555. 
Peo.  o.  Boujet,  2  Park.  Cr.  R.,  11. 

2  R.  S.,  665,  §  42 ;  Laws  1846,  ch.  291,  §  19. 
2  R.  S.,  689,  §  20'. 
Burns' .Just.,  tit.  "Buggery." 
1  Hale,  669. 
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a  nature  ao  detestl^ble  and  degrading  that  public  opinion  may 
be  g]%atly  relied  upon  for  its  suppreeaion*  When  the  judicial 
tribunals  are  called  upon*  to  inyeatigate  such  chaises  they  are 
frequently  found  to  be  thb  d&pring  of  perjury,  induced  by 
malignant  feelings,  more  detestable  if  poaaible  than  the  crime 
charged  upon  the  defendant.  And  it  may  well  be  doubted 
whether  the  public  inyestigation  of  charges  of  this  nature  is  not 
productive  of  more  eyil  than  good  in  their  bearing  upon  the 
morals  of  society."^ 

To  constitute  the  offence  the  act  must  be  in  the  part  where 
sodomy  is  usually  committed.  The  act  in  a  child's  mouth  does 
not  constitute  the  offence.^  And  it  h  said  neither  is  an  unnatural 
connection  with  an  animal  of  the  fowl  kind  sodomy,  a  fowl  not 
coming  under  the  term  beast.' 

What  is  stated  in  regard  to  the  evidence  and  manner  of  proof 
in  cases  of  rape  ought  especially  to  be  observed  upon  a  trial  for 
this  still  more  heinous  offence.  When  strictly  and  impartially 
proved  the  oSeaoB  well  merits  strict  and  impartial  punishment; 
but  it  is  from  its  nature  so  easily  charged,  and  the  negative  so 
difficult  to  be  proved,  that  the  accusation  ought  clearly  to  be 
made  out  The  evidence  should  be  plain  and  satisfactory  in  pro- 
portion as  the  crime  is  detestable.^ 

Xn.  OAUSINO    DEAXH    BT  WBONGFCTL    ACT    OF   ENGINEEB8,  OONDUO- 

TOBS,  ETO. 

Every  agent,  engineer,  conductor  or  other  person  in  the  employ 
of  railroad  companies  through  whose  wrongful  act,  negligence 
or  de£Etult  the  death  of  any  person  shall  have  been  caused,  is 
guilty  of  a  felony.^ 

Xm.  OOMFOTTNDmO  FELONIES. 

The  compounding  of  felonies  is  an  offence  at  common  law  of 
dangerous  tendency,  highly  derogatory  to  public  example;  and 
prosecutions  are  no  more  to  be  improperly  suppressed  by  public 
informing  officers  than  by  common  informers.^ 

»  Lew.  Cr.  L.,  p.  672. 

*  Bex  e.  Jacobs,  Buss.  &  Ry.,  331. 

*  Rex  o.  Miilreaty»  HU.  T.,  1812,  M.  S. 

*  4  Black.  Com.,  215. 

*  Laws  1847,  ch.  450,  p.  575,  as  amended  by  Laws  of  1849,  ch.  256,  §  2,  p.  38^^ 

*  9  Vt.  R. ;  5  N.  H.  R. ;  11  Vt.  R. ;  2  Arch.  Cr.  Pr.,  623,  note. 
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The  gist  of  the  offence  is  the  agreement  not  Ito  prosecute;  thus, 
accepting  the  promissory  note  of  one  guilty  of  larceny,  as  a  con- 
sideration for  not  prosecuting  the  offence,  amounts  to  a  composi- 
tion of  felony,  although  the  note  be  unpaid  and  the  executor  of 
the  party  giving  it  refuses  to  pay  it  upon  the  ground  of  illegal 
consideration.^ 

Every  person  having  a  knowledge  of  the  actual  commission  of 
any  offence,  punishable  by  death  or  by  imprisonment  in  a  State 
prison  for  life,  who  shall  take  any  money  or  property  of  another, 
or  any  gratuity,  or  reward,  or  any  engagement,  or  promise  there- 
for, upon  any  agreement  or  understanding,  express  or  implied, 
to  compound  or  conceal  any  such  cnme,  or  to  abstain  from  any 
prosecution  therefor,  or  to  withhold  any  evidence  thereof,  shall, 
upon  conviction,  be  punished  by  imprisonment  in  a  State  prison 
not  exceeding  five  years,  or  in  a  county  jail  not  exceeding  one 
year;  but  if  the  offence  committed  be  punishable  by  imprisoment 
in  a  State  prison  for  any  other  term  less  than  life,  the  punish- 
ment for  compounding  the  same  is  imprisoment  in  a  State  prison 
not  exceeding  three  years,  or  in  a  county  jail  not  exceeding  six 
months.' 

A  bargain  made  between  a  prosecutor  and  a  prisoner,  that  if  he 
discover  the  concealment  of  stolen  property  this  shall  not  operate 
against  him  on  the  trial  is  obviously  wrong,  and  should  not  be 
tolerated  by  the  court.' 

Any  contract  or  security  made  in  consideration  of  dropping  a 
criminal  prosecution,  suppressing  evidence,  soliciting  a  pardon, 
or  compounding  any  public  offence  without  leave  of  court  is 
invalid.* 

A  party  indicted  for  compounding  a  larceny,  and  agreeing  to 
withhold  evidence,  cannot  plead  the  acquittal  of  the  person 
charged  with  the  larceny  in  bar  of  his  own  conviction.' 

XrV.   OONOEALED  W&APONS. 

Every  person  who  uses,  or  attempts  to  use,  or  with  intent  to  use 
against  any  other  person  knowingly,  and  secretly  conceals  on  his 

*  Com.  o.  Pease,  16  Masa.,  91. 

*  2  R.  S.,  689,  §§  17, 18. 

*  Collin's  Case,  4  Pity  H.  Rec.,  139. 

*  1  Chit.  Cr.  L.,  4;  16  East.,  301;  1  Campb.,  46-66;  3  T.  R.,  17;  2  E«p., 
643. 

*  Peo.  V.  Buckland,  13  Wend.,  692. 
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person,  or  with  like  intent  willfully  and  furtively  possesses  any 
instrument  of  the  kind  commonly  known  as  slung  shot,  billy, 
sand  club  or  metal  knuckles,  or  any  dirk  or  da£Cirer  (not  contamed 
as  a  blade  of  a  pocket  knife),  or  8wordH«me  ordr-gun.  is  guilty  of 
a  felony.^ 

The  haying  possession  of  any  of  the  weapons  above  mentioned 
by  any  other  than  a  public  officer,  willfully  and  secretly  con- 
cealed on  the  person,  or  knowingly  and  furtively  carried  thereon, 
is  to  be  deemed  presumptive  evidence  of  so  concealing  and  pos- 
sessing, or  carrying  the  same,  with  the  intent  to  use  the  same  in 
violation  of  the  above  provision.^ 

XV.   DISGUISED    FEBSONS   OOMMHTING   OONSFDEtACr,    BIOT   OR   OIHEB 

MISDEMEANOR. 

Every  person  convicted  upon  any  indictment  for  a  conspiracy, 
or  upon  any  indictment  for  a  riot,  or  for  any  other  misdemeanor, 
in  which  the  offence  shall  be  charged  to  be  committed  by  such 
person  while  armed  with  a  sword,  dirk,  fire  arms  or  other  offensive 
weapon,  and  while  having  his  face  painted,  discolored  or  covered, 
or  otherwise  concealed,  or  having  his  person  so  disguised  as 
aforesaid,  is  guilty  of  a  felony.' 

A  violation  of  the  above  section  is  a  felony,  and  the  killing  of 
a  human  being  by  persons  engaged  in  a  violation  of  that  section, 
though  the  act  be  perpetrated  without  any  design  to  effect  death, 
is  murder.* 

XVI.   DEOOTING  GHILDSEK. 

Every  person  who  shall  maliciously,  forcibly  or  fraudulently 
lead,  take,  or  carry  away,  or  decoy  or  entice  away,  any  child 
under  the  age  of  twelve  years,  with  intent  to  detain  and  conceal 
such  child  from  its  parent,  guardian,  or  other  person  having  the 
lawful  charge  of  such  child,  is  guilty  of  a  felony.^ 

XVn.   DUELING  AND  CHALLENGES  TO  FIGHT. 

At  the  common  law,  it  was  a  very  high  offence  to  challenge 
ipiother,  either  by  word  or  letter  to  fight  a  duel,  or  to  be  the 

>  Laws  1866,  ch.  716,  §  1,  p.  1523. 

•  Id.,  §  2. 

■  2  R.  S.,  689,  §  23 ;  Liiws  1845,*  ch.  3,  §  7. 

•  Peo.  V,  Van  Steenborgh,  1  Park.,  39. 

•  2  R.  S.,  665,  §  36. 
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messenger  of  such  a  challen^,  or  even  barely  to  provoke  another 
to  send  a  challenge  or  to  fight,  as  by  dispersing  letters  for  that 
purpose,  full  of  reflections  and  insinuating  a  desire  to  fight  And 
it  was  no  excuse  for  a  party  so  offending,  that  he  had  received 
provocation.  The  bare  inducement  to  fight,  though  under  such 
provocation,  was  in  itself  a  very  high  misdemeanor,  though  no 
consequence  ensued  thereon  against  the  peace.^ 

The  offence  of  dueling  has  been  defined  to  be  where  both  par- 
ties meet  avowedly  with  an  intent  to  murder.* 

No  particular  form  of  words  is  essential  to  constitute  a  chal- 
lenge to  fight  a  duel,  but  whether  a  challenge  to  fight  in  single 
combat  -was  intended,  or  whether  it  was  the  mere  effusion  of 
passion  or  folly,  or  the  idle  boast  of  a  braggart,  not  intended  at 
the  time  to  lead  to  any  result  or  to  be  understood  by  the  other 
party  as  a  challenge  to  fight  a  duel,  are  questions  for  the  juiy.' 
And  the  expressing  a  readiness  to  accept  a  challenge  does  not 
amount  to  one.^ 

The  provisions  of  our  statutes  in  relation  to  dueling  and  send- 
ing challenges  to  fight  a  duel  are  as  follows: 

Eveiry  person  who  shall  fight  a  duel  with  any  deadly  weapon, 
although  no  death  ensue,  upon  conviction  is  guilty  of  a  felony. 
And  in  addition  to  imprisonment  in  a  State  prison  upon  convic- 
tion, is  also  punished  by  being  declared  incapable  of  holding  or 
being  elected  or  appointed  to  any  ofiSce,  place  or  post  of  trust  or 
emolmnent,  civil  or  military,  under  the  constitution  and  laws  of 
the  State.* 

Every  person  who  shall  challenge  another  to  fight  such  duel, 
or  who  shall  send  or  deliver  any  written  or  verbal  message  pur* 
porting  or  intended  to  be  such  challenge,  or  who  shall  accept  any 
such  challenge  or  message,  or  who  shall  knowingly  carry  or 
deliver  any  such  challenge  or  message,  or  shall  be  present  ^  the 
time  of  fighting  any  duel  with  deadly  weapons,  either  as  second, 
aid  or  surgeon,  or  who  shall  advise  or  give  any  countenance  or 
assistance  to  such  duel,  is  also  guilty  of  a  felony.^ 

^  4  Black.  Oom.,  150 ;  Rex  e.  Rioe,  3  East,  581 ;  3  Ixist.»  158;  1  Hawk.  P.  C, 
ch.  03,  §  3 ;  Norton's  Case,  3  City  H.  Rec.,  90. 

•  Id.,  199;  1  Hawk.  P.  C,  82. 

*  Wood's  case,  3  City  H.  Rec.  139. 

*  Com.  o.  Tibbs,  1  Dana,  524. 

•  2  R.  S„  686,  §§  1-4;  Vide  Uws  1817,  p.  5,  §  1. 
'  2  R.  S.,  686,  §  2 ;  Laws  1828,  p.  431,  §  2. 
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Every  person  offending  against  either  of  the  provisions  last 
above  mentioned  is  a  competent  witness  against  any  other  person 
offending  in  the  same  transaction,  and  may  be  compelled  to  appear 
and  give  evidence  before  any  grand  jury  or  in  any  court,  in  the 
same  manner  as  other  persons;  but  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying.^ 

If  any  inhabitant  of  this  State  shall  leave  the  same  for  the 
purpose  of  eluding  the  operations  of  the  provisions  of  the  statute 
above  mentioned  respecting  dueling  or  challenges  to  fight,  with 
the  intent  of  giving  or  receiving  such  challenge  aliove  prohibited, 
or  of  aiding  or  abetting  in  giving  or  receiving  such  challenge,  and 
shall  give  or  receive  any  such  challenge,  or  shall  aid  and  abet  in 
giving  or  receiving  the  same  without  this  State,  he  is  to  be  deemed 
as  guilty,  and  is  made  subject  to  the  like  punishment  as  if  the 
offence  had  been  committed  within  this  State.* 

Every  offender  specified  in  the  last  section  may  be  indicted 
and  brought  to  trial  in  any  county  of  this  State  which  shall  be 
designated  by  the  Grovemor  for  that  purpose,  and  where,  in  his 
opinion,  the  evidence  can  be  most  conveniently  obtained  and  pro- 
duced.' 

Every  such  offender  may  plead  a  former  conviction  or  acquittal 
for  the  same  offence  in  another  State  or  territory,  and  if  such 
plea  be  admitted  or  established  it  shall  be  a  bar  to  any  farther 
or  other  proceeding  against  such  person  for  the  same  offence/ 

Every  inhabitant  or  resident  of  this  State  who  shall,  by  pre- 
vious appointment  or  engagement,  fight  a  duel  without  the  jurii»- 
diotion  of  this  State,  and  in  so  doing  shall  inflict  a  wound  upon 
his  antagonist,  or  any  other  person,  whereof  the  person  thus 
injured  shall  die  within  this  State,  and  every  second  engaged  in 
such  duel  shall  be  deemed  guilty  of  murder  within  this  State, 
and  may  be  indicted,  tried  and  convicted  in  the  county  where 
such  death  shall  happen.^ 

The  statute  further  requires,  that  the  Attorney  General  shall 

>  2  R.  S.,  686,  §  3. 

'  2  R.  B.,  686,  §  5;  Laws  1816,  p.  4,  §  5. 

*  Id.,  §  6. 

*  Id.,  §  7. 

*  2  R.  S.,  657,  §  6 ;  Uws  1828,  p.  431. 

C.  P.— 35. 
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cause  all  persons  who  may  be  indicted  for  any  offence  against 
the  laws  for  the  prevention  of  duelling,  to  be  brought  to  trial, 
and  that  he  shall  attend  in  person  to  the  discharge  of  the  duties 
required  of  him.^ 

The  section  of  the  statute  which  declares  that  any  person 
convicted  of  challenging  another  to  fight  a  duel,  etc.,  shall  be 
incapable  of  holding  or  being  elected  to  any  post  of  profit,  trust 
or  emolument,  civil  or  military,  under  this  State  has  been  held 
to  be  constitutional,  and  a  conviction  and  a  judgment  of  disqualifi- 
cation under  it  legal  and  valid.^ 

The  law  so  ftu*  abhors  all  duelling  in  cold  blood  that  the  one 
who  actually  kills  the  other  is  guilty  of  murder.^  For  whenever 
two  persons  in  cold  blood  meet  and  fight  on  a  precedent  quarrel, 
and  one  of  them  is  killed,  the  other  is  guilty  of  murder,  and  can- 
not help  himself  by  alleging  that  he  was  first  struck  by  the 
deceased,  or  that  he  had  often  declined  to  meet  him,  and  was 
prevailed  upon  to  do  it  by  his  importunity,  or  that  it  was  his 
intent  only  to  vindicate  his  reputation,  or  that  he  meant  not  to 
kill  but  only  to  disarm  his  adversary.  He  has  deliberately 
engaged  in  an  act  highly  unlawful,  in  defiance  of  the  laws,  and 
he  must,  at  his  peril,  abide  the  consequences.^ 

XVm.  EMBEZZLEMENT. 

Embezzlement  is  distinguished  from  larceny  properly  so  called 
as  being  committed  in  respect  of  property  which  is  not  at  the 
time  in  the  actual  or  legal  possession  of  the  owner.^ 

Embezzlement  is  only  a  species  of  larceny.  It  is  in  every 
'  respect  a  precisely  similar  crime  to  that  which  is  committed  by  a 
servant  who  receives  property  from  his  master  and  appropriates 
it.  This  is  larceny,  because  the  possession  of  the  master  con- 
tinues in  law  until  the  wrongful :  appropriation  by  the  servant 
takes  place.  The  case  which  was  held  not  to  be  larceny  was  that 
of  a  banker's  clerk  who  received  money  from  a  customer  and 
appropriated  it,  and  the  reason  given  was,  that  as  the  employer 
had  never  had  possession  of  the  money,  he  had  never  been  wrong- 

»  1  R  S.,  180,  §  9, 

•  Barker  v.  Peo.,  6  Cow.,  686 ;  20  John.,  457 ;  2  Whee.  Or.  Cases,  19. 

•  Reg  V.  Young, 8  0.  &  P.,  644;  1  Hawk. P.  C, ch.  31,  §31 ;  1  Hale,  442-492. 

*  1  Hale,  462,  463;  1  Hawk.,  P.  C,  ch.  31,  §§  21,  22. 

*  Burril's  Law  Diet.,  vol.  1,  p.  416. 
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fully  deprived  of  the  possession  of  it,  which  was  a  necessary 
ingredient  in  the  crime  of  larceny.' 

The  English  act  was  passed  in  consequence  of  this  decision, 
and  its  effect  was  to  make  the  master's  possession  commence  from 
the  moment  that  his  property  came  into  the  servant's  hands.^ 

It  was  held  that  where  money  was  received  on  account  of  his 
ipaster  by  one  servant,  and  by  him  handed  to  another  in.  due 
coiurse  of  business,  and  the  latter  appropriated  it,  that  this  was 
embezzlement,  as  the  master  clearly  never  had  possession  by  the 
first  servant  any  more  than  by  the  second.' 

(a)  8tatvjtory  Definition. 

K  any  clerk  or  servant  of  any  private  person  or  of  buj 
co-partnership  (except  apprentices  and  persons  within  the  age  of 
eighteen  years),  or  if  any  officer,  agent,  clerk  or  servant  of  any 
incorporated  company  shall  embezzle  or  convert  to  his  own  use, 
or  take,  make  way  with  or  secrete  with  intent  to  embezzle,  or 
convert  to.  his  own  use  without  the  assent  of  his  master  or 
employers,  any  money,  goods,  rights  in  action,  or  other  valuable 
security  or  effects  whatever  belonging  to  any  other  person,  which 
shall  have  come  into  his  possession  or  under  his  care  by  virtue  of 
such  employment  or  office,  he  shall,  upon  convfbtion,  be  punished 
)ti  the  manner  prescribed  by  law  for  feloniously  stealing  property 
of  the  value  of  the  articles  so  embezzled,  taken  or  secreted,  or 
of  the  value  'of  any  sum  of  money  payable  and  due  upon  any 
right  in  action  so  embezzled/ 

Every  embezzlement  of  any  evidence  of  debt  negotiable  by 
delivery  only,  and  actually  executed  by  the  master  or  employer 
of  any  such  clerk,  agent,  officer  or  servant,  but  not  delivered  or 
issued  as  a  valid  instrument,  shall  be  deemed  dn  offence  within 
the  meaning  of  the  last  preceding  section,^ 

An  indictment  fqr  an  embezzlement  lies  against  a  clerk  or  ser- 
vant for  converting  to  his  own  use  the  money,  goods,  etc.,  of  his 
master  or  employer,  as  well  as«for  converting  to  his  own  use  the 
money,  goods,  etc.,  of  any  other  person  which  shall  have  come 
into  his  possession  or  under  his  care  by  virtue  of  his  employment. 

*  R.  o.Bazeley,  2  East.  P.  C,  576;  Ros.  Gr.  Ey.,  6th  ed.,  414. 

*  Ros.  Or.  Ey.,  id. 

'  R.  o.  Masters,  1  Den.  0.  C,  332. 

*  2  R.  S.,  678,  §  61. 

*  Id.,  §  62. 
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The  words  "any  other  person"  in  the  statute  means  any  other 
person  than  he  who  is  goilty  of  the  embezzlement.^ 

Onr  statute  is  conformable  to  the  English  act.  That  statute 
was  enacted  for  the  purpose  of  reachmg  a  class  of  cases  which 
could  not  be  punished  as  larcenies  at  the  common  law,  on  account 
of  the  technical  subtlety  that,  where  the  offender  had  the  qualified 
property  and  actual  possession  of  the  goods  at  the  time  they 
were  embezzled,  he  could  not  be  guilty  of  larceny.  Thus,  as  we 
have  already  seen  in  discussing  the  question  of  larceny,  if  a  clerk 
received  money  of  a  customer,  and,  without  at  all  putting  it  in 
the  till,  converted  it  to  his  own  use,  he  was  guilty  only  of  a 
breach  of  trust,  though  had  he  once  deposited  it  and  then  taken 
it  again  he  would  have  been  guilty  of  larbeny.  So  a  cashier  of  a 
bank  could  not  be  guilty  <^  larceny  in  embezzling  an  India 
bond,  which  he  had  received  from  the  court  of  chancery  and 
which  was  in  his  actual  as  well  as  constructive  possession.* 

{b)  Who  M  to  be  deemed  a  Olerk  or  Strvanl. 

A  barkeeper  in  an  inn,  intrusted  to  cany  tetters  to  and  from 
the  post-ofBce,  who  fraudulently  converts  to  his  own  use  a  letter 
inclosing  money,  ^ven  him  to  carry  to  the  post-ofBce,  is  guilty  of 
embezzlement;  and  to  convict  him  it  is  not  necessaiy  to  show 
that  he  broke  open  the  letter,  or  fled  after  the  commission  of  the 
offence,  or  to  show  the  dissent  of  his  employer ;  it  is  enough 
that  there  be  a  fradulent  commission,  and  that  being  shown  a 
felonious  intent  is  inferred.^ 

Where  a  constable  was  employed  to  collect  ceirtam  demands 
without  suit,  if  the  debtors  would  pay,  and  by  procuring  and 
serving  process  before  a  justice  of  the  peace  if  they  would  not,  it 
was  held  that  he  was  not  a  servant  of  .the  creditor  within  the 
meaning  oi  the  statute  concerning  embezzlement^ 

A  stage  driver  to  whom  packages  of  money  are  intrusted  by 
his  employers,  to  be  by  him  carried  from  one  place  to  another, 
is  a  servant,  and  the  money  comes  into  his  possession  or  under 
his  care  by  virtue  of  his  employment  as  such  servant  within 
the  meaning  of  the  Bevised  Statutes.' 

'  Peo.  0.  Hennessey,  15  Wend.,  148. 

■  2  Arch.  Or.  PL,  7  ed.,  p.  560;  8  Lewh,  831 ;  1  Leach,  28. 

*  Peo.  o.  Dalton,  15  Wend.,  581. 

*  Peo.  f>.  AUen,  5  Den.,  76. 

*  Peo.  t).  Sherman,  10  TTend.,  298. 
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It  is  inuQsterial  whether  the  senrant  be  paid  by  certain  wages, 
or  by  a  percentage  on  the  receipts,  or  by  a  share  of  the  profits 
arising  from  his  labor.  Thus,  where  a  clerk  to  a  banking  firm 
was  to  reeeiye  one-third  of  one  of  the  partner's  profits,  being  the 
fifteenth  share  of  the  whole  profits  of  the  house;  to  which  the 
other  partners  assented,  but  they  considered  the  prisoner  not 
liable  to  them  for  losses,  it  was  held  that  the  prisoner  was  not  a 
partner,  and  might  be  guilty  of  embezzling  property  received  on 
behalf  of  the  fibcm.^ 

So  where  the  prisoner  was  employed  by  the  master  of  a 
coal  vessel,  who  sent  him  with  a  cargo  of  coals,  and  the  custom 
of  the  trade  was  for  the  person  who  superintended  the  business 
to  receive  two-thirds  of  the  freight  and  the  owner  one-third,  and 
the  prisoner  took  the  whole;  whereupon  he  was  indicted  and 
convicted  It  was  objected  that  he  and  the  master  were  joint 
proprietors  of  the  freight,  but  a  large  majority  of  the  judges 
held  the  conviction  right.^ 

So,  also,  where  the  prisoner  was  employed  by  the  prosecutors 
as  a  traveler,  to '  take  orders  £or  goods  and  collect  money  for 
them  fxom  tiiieir  cuatomiers,  and  was  paid  by  a  percentage  upon 
the  amount  of  the  orders  he  obtained;  he  did  not  live  with  them 
n(^  act  in  their  coundng-house;  he  paid  liis  own  expenses  on  his 
journeys,  and  he  was  empk^ed  as  a  traveler  by  several  other 
houses  besides.  The  judges  held  that  he  was  a  elerk  to  the  pros- 
ecutors.' 

Neither  is  it  material  whether  the  employment  be  permanent  or 
occasional.  ThuSt  wheie  it  appeared  that  the  prisoner  had 
applied  to  the  prosecutor  for  employment,  who  agreed  to  let  him 
carry  out  parcels  and  go  of  messages  when  he  had  nothing  else 
to  do,  for  whioh  the  prosecutor  was  to  pay  him  what  he  should 
think  fit.  The  prosecutof  gave  him  an  order  to  receive  the  sum 
of  two  pounds  for  him,  which  he  received  and  embezzled,  the 
judges  held  him  to  be  a  servant  to  the  prosecutor,  within  the 
meaning  of  the  act.^ 

But  it  was  held  in  this  State,  that  a  person  casually  ^nployed 
by  an  individual  to  receive  money  in  a  single  message,  and  pay  it 

^  Holmes'  Case,  2  Lewis,  256. 

'  Rex  V,  Hartley,  Russ.  &  By,  139. 

'  R.  o.  Carr,  R.  &  Ry.,  198 ;  affirmed  by  R.  v.  Tite,  1  L.  &  0.  0.,  229. 

^  R.  V.  Spencer,  R.  t  Ry.,  299. 
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• 

out,  is  not  a  seirant  of  such  individual  within  the  Eevised  Stat- 
utes relating  to  embezzlement  by  clerks  or  servants.^ 

So,  also,  it  was  held  in  England  that  a  prisoner  cannot  be  con- 
victed of  embezzlement,  unless  he  be  the  servant  of  the  prose- 
cutor at  the  time  he  receives  the  money,  and  merely  sending  the 
prisoner  to  the  bank  to  get  money,  is  not  sufficient  to  make  him 
the  servant,  though  he  be  paid  for  going.^ 

A  drover  was  employed  by  a  grazier  to  drive  oxen  to  market 
with  instructions  to  sell  what  he  could  on  the  road,  and  deliver 
the  rest  to  a  salesman  at  S,  who  was  to  sell  them  for  the  grazier. 
The  drover  sold  part  on  the  road,  and  took  the  rest  to  S,  and 
sold  them  there,  and  applied  the  money  to  his  own  use]  it  was 
held  that  he  was  not  a  servant,  and  could  not  be  convicted  of 
embezzlement.' 

But  where  a  drover  was  employed  in  a  single  instance  to  drive 
a  cow  and  calf  to  a  person  to  whom  they  were  sold,  and  to  bring 
back  the  money  they  were  sold  for,  he  was  held  to  be  a  servant.^ 

The  prisoner  was  a  carrier  whose  only  employment  was  to 
carry  unsewed  gloves  from  a  glove  manufacturer  at  A,  to  glove 
sewers  who  resided  at  B,  to  carry  them  back  when  sewed,  and 
to  receive  the  money  for  the  work,  and  pay  it  to  the  glove  sewers, 
deducting  his  charge.  On  several  occasions,  he  appropriated  the 
money  which  he  received  on  behalf  of  the  sewers.  It  was  held 
that  he  was  not  the  servant  of  the  sewers,  so  as  to  be  guilty  of 
embezzlement,  but  that  his  offence  was  a  breach  of  trust,  being  a 
mere  bailee  of  the  money.* 

The  prosecutors,  who  were  manure  manufacturers,  engaged  the 
prisoner  who  kept  a  refreshment  house  at  B,  to  get  orders,  which 
they  supplied  from  their  stores.  The  prisoner  was  to  collect  the 
money  and  pay  it  at  once  to  them,  and  send  a  weekly  account, 
anH  was  called  agent  for  the  B  districtT  Subsequently,  the  prose- 
cutors sent  large  quantities  of  manure  to  stores  at  B,  which  were 
under  the  control  of  the  prisoner,  who  took  them  in  his  own 
name,  and  paid  the  rent.  The  prisoner  supplied  orders  from 
these  stores;  but  the  first  mentioned  mode  of  supplying  orders 

'  Lewis  V.  Kendall,  6  How.  Pr.  R.,  59. 
'  Rex  V.  Freeman,  5  0.  &  P.,  534. 

•  Rex  ».  Goodbody,  8  0.  &  P.,  665. 

*  Rex  V.  Hughes,  R.  &  M.  C.  G.  R.,  370. 
»  R.  o.  Gibbs,  Dears'  0.  C,  445. 
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was  not  abandoned.  The  prisoner  received  a  salary  of  one  ponnd 
per  annum,  besides  commission.  It  was  held  that  the  relation 
was  one  of  principal  iGUid  agent,  and  that  the  prisoner  was  not 
guilty  of  embezzlement.' 

(c)  Servants  of  Private  Individuals^  Partners  and  CorporcUions. 

'  By  the  act  providing  for  the  punishment  of  persons  guilty  of 
embezzlement,  the  clerks  and  servants  of  private  individuals,  part- 
ners and  corporations  (except  apprentices  and  persons  within  the 
age  of  eighteen  years),  are  equally  liable  with  the  clerks  or  ser* 
vants  of  those  engaged  iu*  trade  or  mercantile  pursuits. 

Under  the  English  statute,  the  collector  of  the  poor  rate, 
appointed  by  the  overseers,  was.  held  a  servant  of  the  overseers; ' 
but  in  this  State,  it  was  held  that  the  relation  between  the  keeper 
'  of  a  county  poorhouse,  and  the  superintendent  who  employs  him, 
is  of  a  public  nature,  and  the  former  cannot  be  deemed  the  agent 
or  servant  of  a  private  person  within  our  statute  of  embezzlement 
Nor  is  such, keeper  the  agent  or  servant  of  an  incorporated  com- 
pany within  the  same  statute,  though  the  superintendents  of  the 
poor,  or  the  sole  superintendent  be  a  corporation,  they  or  he  are 
not  an  incorported  body;  the  statute,  by  incorporated  companies, 
intends  those  only  which  are  composed  of  individuals  associated 
together  for  private  purposes.' 

Where  a  man  is  the  clerk  or  servant  of  partners,  he  is  deemed 
the  clerk  and  servant  of  all  and  each  of  the  partners,  and  if  he 
receive  money  for  the  private  account  of  any  one  of  them,  and 
embezzle  it,  he  may  be  indicted.^  « 

The  clerk  of  a  joint  stock  company,  is  the  clerk  and  servant  of 
the  directors  who  appoint  him,  and  where  such  clerk,  having  the 
care  and  custody  of  the  checks,  paid  and  cancelled  by  the  com- 
pany's banker,  embezzled  all  of  them,  and  was  charged  in  the 
indictment  as  having  embezzled  a  piece  of  paper,  the  property  of 
the  company,  and  convicted,  the  court  held  that  he  was  properly 
convicted,  although  he  himself  was  a  shareholder  in  the  com- 
pany.* 

VR.  V.  Walker,  Dean  t  B.  0.  0.,  606. 

*  R.  o.  Adey,  19  L.  J.,  149,  m.;  R.  «.  GoUahan,  8  G.  &  P..  154. 

*  Goates  o.  The  teo.,  22  N.  T.  Rep.,  245. 

*  R.  V,  Leach,  3  Stark  N.  P.  R.,  70. 

*  R.  o.  AtkiDflon,  Gar.  &  M.,  525 ;  R.  v.  Watts,  19  Law.  J.,  192>  M. 
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If  such  person  was  at  the  time  in  the  service  of  a  corporation, 
he  is  not  to  be  deemed  liable,  within  the  statute,  unless  it  is  shown 
that,  to  do  errands  of  the  kind,  was  his  eknploym^it  by  the  cor- 
poration.* 

It  is  held,  that  if  a  person  is  employed  as  the  servant  of  a  cor- 
poration, he  may  be  guilty  of  embezzlement,  although  not  duly 
appointed,  or  even  appointed  at  all,  under  the  common  seal  of  the 
corporation.' 

(d)  By  Virtue  of  his  EmploymerU, 

If  a  servant  has  no  authority  to  receive  any  money  he  cannot 
be  guilty  of  embezzlement,  although  the  money  is  paid  to  him 
on  the  supposition  that  he  has  authority  to  receive  it,  and  he  gives 
a  receipt  for  it  on  behalf  of  his  master.' 

Thus,  when  the  prisoner  was  in  the  service  of  the  prosecutor, 
but  not  authorized  to  receive  money,  and  a  person  who  owed  the 
prosecutor  five  pounds  paid  it  to  the  prisoner,  supposing  him  to 
be  a  servant  of  the  prosecutor  and  authorized  to  receive  it,  and 
the  prisoner  never  accounted  for  the  money,  it  was  held  not  to  be 
embezzlement  on  the  authority  of  the  case  cited  above.^ 

A  servant  employed  to  receive  money  of  one  description  and 
at  one  place,  employed  in  a  particular  instance  to  receive  money 
of  another  description  and  at  a  different  place,  may  be  guilty  of 
embezzlement  in  the  latter  instance.  Thus,  the  lessees  of  two 
toll-bars  employed  the  prisoner  to  collect  the  tolls  at  one,  and  in 
a  particular  instance  ordered  him  to  receive  the  money  collected 
at  the  othei*,  which  he  received  accordingly  and  embezzled.  A 
conviction  for  embezzlement  was  held  right.^ 

But  in  a  case  precisely  similar,  Pabee,  B.,  directed  an  acquittal, 
observing  that  he  had  never  approved  of  that  decision.^ 

Beceiving  from  a  customer  that  which  in  the  ordinary  course 
the  servant  would  have  received  through  the  medium  of  another 
servant  employed  to  collect  from  customers,  was  held  to  be  a 
receipt  by  virtue  of  the  employment  of  the  servant  who  so  imme- 

•  10  Wend.,  298;  15  Wend.,  681 ;  4  Oar.  &  P.,  390;  7  Id.,  281 ;  32  Bng.  Com. 
L.,  510;  6  How.  Pr.,  59. 

•  Rex  f>.  BeacaU,  1  0.  &  P.,  457;  Rex  v.  Willings,  Idem. 

•  Rex  V,  Thorley,  R.  &  M.  C.  C.  R.,  343. 

•  Rex  V,  Howtin,  7  0.  &  P.,  281. 
'  Russi  &  Ry.,  516. 

•  Crow's  case,  1  Lew.,  88. 
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diately  received  from  the  cuatomer,  in  a  case  where  the  servant 
being  intrusted  to  receive  at  home  from  out-door  collectorSi 
received  abroad  from  an  out-door  customer.^ 

If  the  money  be  received  contrary  to  the  terms  of  the  employ- 
ment it  is  not  embezzlement.  Thus,  where  by  virtue  of  his  employ- 
ment  it  was  the  duty  of  the  prisoner  to  take  not  less  than  twenty 
shillings  for  covering  a  mare  by  a  stallion,  and  he  received  six 
shillings,  the  whole  charge  made  by  him  for  covering  one  mare, 
and  had  not  accounted  for  it,  it  was  held  not  an  embezzlement.' 

The  English  act  was  held  to  apply  to  a  servant  who  embezzled 
money  received  from  a  customer  to  whom  his  master  had  given 
it  for  the  purpose  of  trying  the  servant's  honesty,^ 

If  a  person  duly  enters  in  his  books  all  sums  of  money  that  he 
has  received,  the  mere  fact  of  not  paying  over  the  money  does 
not  amount  to  embezzlement.^ 

Although  the  receipt  of  the  money  must  be  while  the  prisoner 
is  in  the  service  of  the  prosecutor,  yet  it  seems  that  the  embez- 
zlement of  the  money  may  be  after  the  prisoner  has  ceased  to  be 
the  servant.* 

The  servant  of  a  carrier  emiployed  to  look  after  the  goods,  but 
not  entrusted  with  the  receipt  of  money,  it  has  been  held,  could 
not  be  convicted  of  embezzling  money  paid  him  by  one  of  his 
master's  customers.^ 

Although  it  may  not  have  been  part  of  the  servant's  duty  to 
receive  money  in  the  capacity  in  which  he  was  originally  hired, 
yet  if  he  has  been  in  the  habit  of  receiving  money  for  his  master 
he  may  be  convicted.^ 

(e)  Ajf^erUices  and  Persona  Within  the  Age  of  Eighteen  Years. 
By  the  terms  of  the  statute  above  cited,  apprentices  and  persons 
within  the  age  of  eighteen  years  are  excepted  from  the  operations 
of  the  act. 

'  Russ.  k  Ry.,  319. 

*  Rex  ©.Snowley,  4  C.  A  P.,  390. 

*  2  Leach,  912 ;  lee  Rasa,  k,  Ry.,  160. 

*  Rex  o.Hodgson,  3  G.  &  P.,  422. 

*  Reg.  o.Lovell,  2  H.  &  Rol.,  236. 

*  R.  V.  Thorley,  1  Moo.  G.  G.,  343. 

*  R.  V.  Barker,  Dow.  k  Ry.  N.  P.  G.,  19. 
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(/)  JEmbezzlemerU  by  OarrierSf  etc. 

It  will  be  seen,  in  treating  upon  the  subject  of  larceny,  that 
where  carriers  who  had  received  property  by  virtue  of  a  bail- 
ment,  without  an  original  felonious  intention  to  convert  the  same 
to  their  own  use,  and  who  subsequently  made  a  wrongful  con- 
version of  the  property  without  having,  as  it  is  technically 
termed,  broke  the  bulk  or  separated  the  articles  from  the  pack- 
age or  box  in  which  they  were  contained,  a  conviction  for  larceny 
could  not  be  had,  unless  there  had  been  a  determination  of  the 
contract  of  bailment  and  a  new  asportation  of  the  property  after 
the  bailment  had  been  fully  completed  and  ended.  Tn  order  to 
provide  for  this  class  of  cases,  and  to  punish  carriers  and  other 
bailees  in  cases  where  there  had  been  no  breaking  of  bulk,  the 
Bevised  Statutes,  as  subsequently  amended,  provide  as  follows: 

"  K  any  carrier  or  other  person  to  whom  any  goods,  money, 
right  in  action,  or  any  valuable  personal  property  or  effects,  shall 
have  been  delivered  to  be  transported  or  carried  for  hire,  shall, 
without  the  assent  of  his  employer,  take,  embezzle,  or  convert  to 
his  own  use,  or  make  way  with,  oi  secrete  with  intent  to  embezzle, 
or  convert  to  his  own  use  such  goods,  money,  right  in  action, 
property,  or  effects,  or  any  of  them,  in  -the  mass  as  they  were 
delivered,  without  breaking  the  trunk,  box,  pack,  or  other  thing 
in  which  they,  or  any  of  them,  shall  be  contained,  and  before 
delivery  of  such  articles  at  the  place,  or  to  the  person  entitled  to 
.  receive  them,  he  shall,  on  conviction,  be  .punished  in  the  same 
manner  as  if  he  had  taken,  embezzled,  converted,  or  secreted 
such  goods  or  other  personal  property  after  breaking  the  trunk, 
box,  pack,  or  other  thing  containing  the  same,  or  after  separating 
any  of  them  from  the  others.  And  if  any  carrier  or  other  per- 
son, who  shall  have  received  any  advance  for  the  cost  or  price  of 
freight  upon  any  property  received,  or  to  be  received  for  trans- 
portation or  carriage,  or  who  shall  have  received  aiiy  advance  for 
the  payment  of  tolls,  or  the  payment  of  any  other  public  or  pri- 
vate charge  upon  the  right  of  transit,  shall,  without  the  assent  of 
the  person  making  such  advance,  convert  or  apply  the  said 
advance  to  his  own  use,  or  to  any  other  purpose  than  that  for 
which  said  advance  was  made,  or  shall  secrete  the  same,  or  shall 
refuse  to  apply  the  same  to  the  purpose  for  which  he  received 
the  same,  shall,  upon  conviction  thereof,  be  deemed  guilty  of 
embezzlement,  and  shall  be  punished  in  the  manner  prescribed 
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by  law  for  feloniously  stealing  property  of  the  value  of  the 
adyance  so  converted,  or  applied,  or  secreted."^ 

The  separation  and  conversion  to  his  own  use  by  a  carrier, 
without  the  assent  of  the  owner,  of  sundry  bars  of  pig  iron,  part 
of  a  larger  number  which  had  been  delivered  to  him  for  trans- 
portation and  loaded  upon  his  canal  boat,  is  larceny,  and  not 
embezzlement.  Where  the  commodity,  a  part  of  which  is  sepa*. 
rated  by  the  carrier  from  the  rest,  is  transferred  in  con;mierce  by 
weight  and  not  by  count,  the  severence  is  a  trespass  which  deter- 
mines the  privity  of  contract,  and  a  breaking  of  bulk  equivalent 
to  the  opening  of  a  bale  or  package.' 

NoTB. — ^For  what  is  meant  by  "the  breaking  of  bulk  by  oarriers"  see  the 
question  of  "  Larceny  by  bailees,"  post. 

{ff)  Punishment 

The  punishment  for  embezzlement,  where  the  property  embez- 
zled amounts  in  value  to  twenty-five  dollars  or  upwards,  is  th^ 
same  as  that  prescribed  for  grand  larceny,  and  where  the  value 
of  the  property  embezzled  is  *less  than  twenty-five  dollars  in 
value,  the  punishment  is  that  prescribed  by  statute  for  petit  lar- 
ceny. In  estimating  the  grade  of  punishment,  the  value  of  any 
sum  of  money,  payable  and  due  upon  any  right  in  action  embez- 
zled, is  to  be  deemed  its  value.' 

XIX.   ENLISTED  HEN — ^DEFBAUBINO  AND  DBUGOINO  OF. 

Any  recruiting  agent  or  other  person  acting  under  authority 
of  the  State  or  general  government  or  any  local  municipality  or 
otherwise,  who  shall  willfully  defraud  any  person  enlisting  or 
having  enlisted  into  the  military  or  naval  service  of  the  United 
States  of  the  money  to  which  such  person  is  entitled  as  pay  for 
such  enlistment,  or  mj  part  of  such  money,  is  guilty  of  a  felony; 
and  whoever  shall  knowingly  and  willfully  use  or  administer  to 
any  person  any  drug  or  stupefying  substance,  with  intent,  while 
such  person  is  under  the  influence  thereof,  to  induce  such  person 
to  enter  the  military  or  naval  service  of  the  United  States,  or  of 
this  State,  or  of  any  other  State,  is  also  guilty  of  a  felony.^ 

*  Laws  1865,  ch.  729. 

*  Nicholls  V.  The  Peo.,  17  N.  Y.  R.,  114. 

*  2  H.  S.,  678,  §  61.    Vide  ante,  p.  408. 
«  Laws  1864,  ch.  391,  p.  889. 
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(/)  Embezzlement  by  CarrierB^  etc. 

It  will  be  seen,  in  treating  upon  the  subject  of  larceny,  that 
where  carriers  who  had  received  property  by  virtue  of  a  bail- 
ment, without  an  original  felonious  intention  to  convert  the  same 
to  their  own  use,  and  who  subsequently  made  a  wrongful  con- 
version of  the  property  without  having,  as  it  is  technically 
termed,  broke  the  bulk  or  separated  the  articles  from  the  pack- 
age or  box  in  which  they  were  contained,  a  conviction  for  larceny 
could  not  be  had,  unless  there  had  been  a  determination  of  the 
.  contract  of  bailment  and  a  new  asportation  of  the  property  after 
the  bailment  had  been  fully  completed  and  ended.  In  order  to 
provide  for  this  class  of  cases,  and  to  punish  carriers  and  other 
bailees  in  cases  where  there  had  been  no  breaking  of  bulk,  the 
Bevised  Statutes,  as  subsequently  amended,  provide  as  follows: 

"  If  any  carrier  or  other  person  to  whom  any  goods,  money, 
right  in  action,  or  any  valuable  personal  property  or  effects,  shall 
have  been  delivered  to  be  transported  or  carried  for  hire,  shall, 
without  the  assent  of  his  employer,  take,  embezzle,  or  convert  to 
his  own  use,  or  make  way  with,  or  secrete  with  intent  to  embezzle, 
or  convert  to  his  own  use  such  goods,  money,  right  in  action, 
property,  or  effects,  or  any  of  them,  in  -the  mass  as  they  were 
delivered,  without  breaking  the  trunk,  box,  pack,  or  other  thing 
in  which  they,  or  any  of  them,  shall  be  contained,  and  before 
delivery  of  such  articles  at  the  place,  or  to  the  person  entitled  to 
.  receive  them,  he  shall,  on  conviction,  be  .punished  in  the  same 
manner  aa  if  he  had  taken,  embezzled,  converted,  or  secreted 
such  goods  or  other  personal  property  after  breaking  the  trunk, 
box,  pack,  or  other  thing  containing  the  same,  or  after  separating 
any  of  them  from  the  others.  And  if  any  carrier  or  other  per- 
son, who  shall  have  received  any  advance  for  the  cost  or  price  of 
freight  upon  any  property  received,  or  to  be  received  for  trans- 
portation or  carriage,  or  who  shall  have  received  any  advance  for 
the  payment  of  tolls,  or  the  payment  of  any  other  public  or  pri- 
vate charge  upon  the  right  of  transit,  shall,  without  the  assent  of 
the  person  making  such  advance,  convert  or  apply  the  said 
advance  to  his  own  use,  or  to  any  other  purpose  than  that  for 
which  said  advance  was  made,  or  shall  secrete  the  same,  or  shall 
refuse  to  apply  the  same  to  the  purpose  for  which  he  received 
the  same,  shall,  upon  conviction  thereof,  be  deemed  guilty  of 
embezzlement,  and  shall  be  punished  in  the  manner  prescribed 
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by  law  for  feloniously  steaUng  property  of  the  value  of  the 
advance  so  converted,  or  applied,  or  secreted."^ 

The  separation  and  conversion  to  his  own  use  by  a  carrier, 
without  the  assent  of  the  owner,  of  sundry  bars  of  pig  iron,  part 
of  a  larger  number  which  had  been  delivered  to  him  for  trans- 
portation and  loaded  upon  his  canal  boat,  is  larceny,  and  not 
embezzlement  Where  the  commodity,  a  part  of  which  is  sepa-. 
rated  by  the  carrier  from  the  rest,  is  transferred  in  conjimerce  by 
weight  and  not  by  count,  the  severence  is  a  trespass  which  deter- 
mines the  privity  of  contract,  and  a  breaking  of  bulk  equivalent 
to  the  opening  of  a  bale  or  package.' 

NoTB. — ^For  what  ii  meant  by  "  the  breaking  of  bolk  hy  carriers  "  see  the 
qiMstion  of  "  Larceny  by  bailees/'  post. 

{ff)  Punishment, 

The  punishment  for  embezzlement,  where  the  property  embez- 
zled amounts  in  value  to  twenty-five  dollars  or  upwards,  is  thd 
same  as  that  prescribed  for  grand  larceny,  and  where  the  value 
of  the  property  embezzled  is  *less  than  twenty-five  dollars  in 
value,  the  punishment  is  that  prescribed  by  statute  for  petit  lar- 
ceny. In  estimating  the  grade  of  punishment,  the  value  of  any 
sum  of  money,  payable  and  due  upon  any  right  in  action  embez- 
zled, is  to  be  deemed  its  value.^ 

XIX.   ENLISTED  MEN — ^DEFBAUBINO  AND  DBUGOING  OF. 

Any  recruiting  agent  or  other  person  acting  under  authority 
of  the  State  or  general  government  or  any  local  mimicipality  or 
otherwise,  who  shall  willfully  defraud  any  person  enlisting  or 
having  enlisted  into  the  military  or  naval  service  of  the  United 
States  of  the  money  to  which  such  person  is  entitled  as  pay  for 
such  enlistment,  or  aqy  part  of  such  money,  is  guilty  of  a  felony; 
and  whoever  shall  knowingly  and  willfully  use  or  administer  to 
any  person  any  drug  or  stupefying  substance,  with  intent,  while 
such  person  is  under  the  influence  thereof,  to  induce  such  person 
to  enter  the  military  or  naval  service  of  the  United  States,  or  of 
this  State,  or  of  any  other  State,  is  also  guilty  of  a  felony.^ 

>  Laws  1865,  ch.  729. 
•  Nicholls  ©.  The  Peo.,  17  N.  Y.  R.,  114. 
'  2  H.  S.,  678,  §  61.    Vide  ante,  p.  408. 
«  Laws  1864,  ch.  391,  p.  889. 
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XK.  ESGAFB8  FBOM  FBISON8  ABO)  FBIBOir  BBEACH. 

An  escape  is  where  one  who  is  arrested  gains  his  liberty  before 
he  is  delivered  by  the  course  of  the  law.^ 

Where  a  party  effects  his  own  esc^e  by  force  the  offence  is 
usoally  called  prison  breaking,  and  saoh  breach  of  prison  or  ev^i 
the  conspiring  to  break  it  was  felony  at  the  common  law,  for 
whatever  cause,  either  drU.  or  criminal,  when  the  party  was  law- 
fully  imprisoned* 

The  general  prindple  was  early  aaid  to  be  that  all  persons  are 
bound  to  submit  themselves  to  the  judgment  of  the  law  and  to 
be  ready  to  be  justified  by  it.  Those  who,  declining  to  midergo 
a  legal  imprisonment  when  arrested  on  criminal  process,  free 
themselves  from  it  by  any  artifice,  and  elude  the  vigilance  of 
their  keepers,  are  guilty  of  an  offence  in  the  nature  of  a  high 
contempt.' 

Where  ihe  liberation  of  the  pariy  is  effected  by  himself  or 
others  witiiout  force,  it  is  more  properly  called  an  esci^e;  where 
it  is  eflfected  by  the  'patty  himself  with  force,  it  is  called  pijson 
breaking,  and  where  it  is  effected  by  others  with  force  it  is  com- 
monly called  a  rescue.^ 

The  Bevised  Statutes  provide  for  the  pmushment  of  escapes 
from  both  State  and  county  prisons,  and  regulate  the  term  of 
punishment  according  to  the  nature  of  ihe  charge  upon  which 
the  person  was  confined,  and  also  according  to  the  kind  of  prison 
from  which  the  escape  was  had  or  attempted  to  be  made.  A 
portion  of  these  offences  are  classed'  among  the  felonies,  while 
the  others  are  but  misdemeanors.  The  statutes  regulating  this 
off^ice  where  the  punishment  is  that  of  a  .misdemeanor  will  be 
spoken  of  hereafter.^ 

The  following  are  ihe  sections  of  the  statute  where  the  oflbnce 
amounts  to  a  felony  : 

(a)  If  any  person  confined  in  a  State  prison  for  any  term  less 
than  for  life  shall  break  such  prison  and  escape  from  thence,  he 
shall,  upon  conviction,  be  punishtd  by  imprisonment  in  a  State 

'  '  1  Ross,  on  Gr.,  416. 

•  Id.,  427. 

*  4  Black.  Com.,  129 ;  2  Hawk.  P.  C,  ch.  17,  §  5. 

*  1  Buss,  on  Cr.»  416;  1  Hale,  590;  2  Hawk.  P.  0.,  ch.  IT,  et  $eq. 

•  Vide  post. 
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prison,  the  term  thereof  to  commenoe  from  and  after  the  expira- 
tion of  the  original  term  of  his  imprisonment.^ 

If  any  person  confined  in  a  connty  jaU  upon  any  conviction  for 
a  criminal  offence  shall  break  such  jail  and  escape  from  thence, 
he  shall,  upon  conviction,  be  punished  by  imprisonment  in  a  State 
prison  not  exceeding  two  years,  or  in  a  county  jail  not  exceeding 
one  year,  to  commence  from  the  expiration  of  his  former  sentence.* 

Under  the  English  statute  it  was  held  that  the  breach  of  the 
prison  must  be  an  actual  breaking,  and  not  such  force  and  yiolenoe 
only  as  may  be  implied  by  construction  of  law,  and  if  a  party  go 
out  of  a  prison  through  the  consent  or  negligence  of  the  jailor, 
or  if  he  otherwise  escape  without  using  any  kind  of  force  or 
yiolenoe,  it  was  said  that  he  was  guilty  of  a  misdemeanor  only.' 

But  where  the  prisoner  in  getting  oyer  a  wall  threw  down 
some  bricks  Which  were  placed  loose  at  the  top  so  as  to  give  way 
upon  being  laid  hold  of,  the  judges  were  unanimously  of  an 
opinion  that  this  was  a  prison  breach.^ 

(6)  Every  person  lawfully  impruoned  in  a  State  prison  for 
any  term  less  than  life  who  shall  attempt  by  force  and  violence 
to  any  person  to  escape  from  such  prison,  whether  such  escape 
be  effected  or  not,  shall,  upon  conviction,  be  adjudged  to  imprison- 
ment in  a  State  prison,  the  term  thereof  to  commence  after  the 
termination  of  the  imprisonment  to  which  such  person  shall  have 
been  sentenced  at  the  time  of  such  attempt.' 

(c)  If  any  prisoner  confined  in  a  county  jail  or  in  a  State 
prison,  upon  a  conviction  for  a  criminal  offence,  shall  escape 
therefrom,  he  may  be  pursued,  retaken  and  imprisoned  again,  not- 
withstanding the  term  for  which  he  was  sentenced  to  be  impris- 
oned may  have  expired  at  the  time  when  he  shall  be  retaken, 
and  shall  remain  so :  imprisoned  until  tried  for  such  escape,  or 
until  he  be  discharged  on  a  failure  to  prosecute  therefor.* 

It  is  criminal  in  a  prisoner  to  escape  from  lawful  confinement, 
thougji  no  force  or  artifice  be-  used  on  his  port  to  effect  such 
purpose.  Thus,  if  a  prisoner  go  out  of  his  prison  without  any 
obstruction,  the  doors  being  opened  by  the  consent  or  negligence 

2  R.  S.,  685,  §  24. 
2  R.  S.,  685,  §  25. 

1  Hale,  611;  2  Inst.,  590;  1  Ross,  on  Cr.,  429. 
Rex  9,  HasweU,  East.  T.,  1821;  Russ.  A  Ry.,  458;  1  Ross,  on  Or.,  429. 

2  R.  S.,  685,  §  26. 
2  R.  S.,  685,  §  23. 
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of  the  jailor,  or  if  he  escape  in  any  other  manner  without  naing 
any  kind  of  force  or  violence,  he  will  be  guilty  of  a  misdemeanor, 
and  if  his  prison  be  broken  by  others,  without  his  procurement 
or  consent,  and  he  escape  through  the  breach  so  made  he  may  be 
indicted  for  the  escape.^ 

(d)  Every  person  who  shall  convey  into  a  State  prison,  jail  or 
other  place  of  confinement  any  disguise,  instrument,  arms,  or 
other  thing  proper  or  useful  to  aid  any  prisoner  in  his  escape, 
with  intent  thereby  to  fEKolitate  the  escape  of  any  prisoner  law- 
fully committed  to  or  detained  in  such  prison,  jaQ  or  place,  for 
any  felony  whatever,  or  on  a  charge  for  any  felony,  whether  such 
escape  be  effidcted,  or  attempted,  or  not,  is  guilty  of  a  felony.' 

Also,  every  person  who  shall  by  any  means  whatever  aid  and 
assist  any  prisoner  lawfully  detained  in  a  State  prison,  or  in  any 
jail,  or  place  of  confinement  for  a  felony,  or  on  a  charge  for  any 
felony,  to  escape  therefrom,,  whether  such  escape  be  effected  or 
not,  or  who  shall  forcibly  rescue  any  prisoner  held  in  legal  cus- 
tody upon  any  criminal  charge,  shall,  upon  conviction,  be  pun- 
iflhed  by  imprisomnent  in  a  state  prison.' 

But  if  any  aid  and  assistance,  prohibited  by  the  last  section, 
be  rendered  by  any  prisoner  detained  for  any  crime  in  the  same 
jail  or  place  of  confinement,  with  the  intent  of  facilitating  his 
own  escape,  the  punishment  of  such  prisoner  shall  not  exceed 
that  prescribed  by  law,  upon  a  conviction,  for  his  own  escape.* 

A  prisoner  who.  attempts  to  escape  by  breaking  the  prison,  in 
consequence  of  which  a  fellow  prisoner  confined  for  felony 
escapes,  is  guilty  of  the  mischief  of  aiding  the  fellow  prisoner  to 
escape,  and  is  punishable  under  the  statute.^ 

Lying  in  wait  near  a  jail  by  agreement  with  a  prisoner  and 
conveying  him  away,  is  not  aiding  a  person  in  jail  escaping,  within 
the  meaning  of  the  statute,  though  a  misdemeanor  at  common 
law.* 

Neither  is  aiding  to  escape  from  jail  a  prisoner  committed  on 
suspicion  of  having  been  accessory  to  the  breaking  of  the  house 
of  S,  with  intent  to  commit  felony,  indictable  imder  the  statute 

*  1  Hale,  611 ;  2  Inst.,  589,  590 ;  Sum.,  108;  1  Ross,  on  Or.,  416. 

•  2  R.  S.,  684,  §  .16';  Laws  1837,  ch.  457. 

•  2  R.  S.,  684,  §  17. 

*  2  R.  S.,  684,  §  19. 

*  Peo.  V,  Rose,  12  John.,  339. 

•  Peo.  9.  Tompkins,  9  John.,  70. 
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which  makes  it  an  offence  to  aid  the  escape  of  a  person  detained 
for  any  felony,  because  the  prisoner  was  not  conunitted  on  any 
distinct  and  certain  charge  of  felony.^ 

XXL  FAI^B  FBSTENOBS  AND  FALSELY  FERSONAUNG  OTHSBS. 

At  the  common  law,  a  yaripliy  of  frauds  and  cheats  were  pun- 
ishable, which  were  described  to  be  deceitful  practices  in  defraud- 
ing, or  endeavoring  to  defraud  another  of  his  own  right  by  means 
of  some  artful  device,  contrary  to  the  plain  rules  of  common 
honesty.* 

Many  of  the  offences  tl\us  enumerated  by  the  older  writers, 
include  a  variety  of  injuries,  for  which  the  redress  of  the  party 
injured^,  by  a  civil  remedy,  and  not  by  criminal  prosecution,  as 
the  rule  now  is,  that  at  common  law  no  mere  fraud,  not  amount- 
ing to  a  felony  is  an  indictable  offence,  unless  it  affects  the  public' 

Our  statutes,  so  far  as  this  class  of  cases,  amoimt  to  felonies, 
comprise  the  false  personating  of  others,  and  the  obtaining  of 
money  and  other  valuable  things  by  false  pretences,  and  are  as 
follows:- 

{A)  Every  persoii  who  shall  falsely  represent  or  peraonate 
another,  and  in  such  assumed  character,  shall: 

1.  Marry  another,  or, 

2.  Become  bail  or  surety  for  any  party  in  any  proceeding,  civil 
or  criminal,  before  any  court  or  officer  authorized  to  take  such 
bail  or  surety,  or, 

3.  Confess  any  judgment,  or, 

4.  Acknowledge  the  execution  of  any  conveyance  of  real  estate, 
or  of  any  other  instrument,  which  by  law,  may  be  recorded,  or, 

5.  Do  any  other  act  in  the  course  of  any  suit,  proceeding  or 
prosecution  whereby  the  person  so  represented  or  personated  may 
be  made  liable  in  any  event  to  the  payment  of  any  debt,  damages, 
costs  or  sum  of  money,  or  his  rights  or  interest  may  in  any  man- 
ner be  affected,  is  guilty  of  a  felony.* 

No  indictment  for  the  offence  described  in  the  first  subdivision 
of  the  preceding  section  shall  be  found,  unless  upon  the  complaint 

^  Peo.  e.  Waahbuni,  10  John.,  160. 

*  1  Hawk.,  ch.  71,  §  1. 

*  Peo.  0.  Gates,  13  Wend.,  311 ;  Peo.  v.  Stone,  9  Id.,  182 ;  6  Mass.,  72;  Peo. 
9,  Herriok,  13  Wend.,  87. 

*  2R.S.,  676,  §50. 
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of  the  nyured  party,  and  within  two  years  after  the  perpetntion 
of  the  offence.^ 

(B)  Eyeiy  person  who  shall  wisely  represent  or  personate 
another,  and  in  such  assumed  character,  shall  receive  any  money 
or  oth^  yalnable  property  of  any  description,  intended  to  be 
delivered  to  the  person  so  personated,  shall,  upon  conviction,  be 
punished  in  the  same  manner,. and  to  the  same  extent,  as  for  felo* 
niously  stefding  the  money  or  property  so  received.' 

{O)  Every  person  who,  with  intent  to  cheat  or  defirand  another, 
shall  designedly,  by  color  of  any  false  token  or  writing,  or  by 
any  other  false  pretence,  obtain  the  signature  of  any  person  to  any 
written  instrum^it,  or  obtain  from  any  perscm  any  money,  personal 
property  or  valuable  thinjg,  is  guilty  of  a  felony. 

The  above  provision  of  the  statute  applies  to  every  person  who, 
with  intent  to  cheat  or  defraud  another,  shall  designedly,  by  color 
of  any  false  token  or  writing,  or  by  any  false  pretence  obtain  the 
signature  of  any  person  to  any  written  instrument,  or  obtain  from 
any  person  any  money,  personal  property  or  valuable  thing  for 
any  alleged  charitable  or  benevolent  purpose  whatever.' 

The  general  rules  in  relation  to  what  is  necessary  in  order  to 
constitute  the  crime  of  obtaining  money  or  goods  by  false  pre- 
tences, under  the  statutes,  as  gathered  from  an  ezaminationof  the 
authorities,  may  be  stated  as  follows: 

1.  That  the  defendant  made  the  representations  charged  in  the 
indictment. 

2.  That  the  representations  were  false,  and  known  by  the 
defendant  to  be  false  when  made. 

3.  That  at  the  time  they  were  made  by  the  defendant,  it  was  his  . 
intention  to  defraud  the  prosecutor,  and  that  they  did  work  him 
an  injury. 

4.  That  they  were  relied  upon  by  the  prosecutor  as  true,  and 
that  they  had  a  material,  substantifd  influence  upon  him,  and  in 
inducing  him  to  part  with  his  money  or  property. 

5.  That  they  were  of  such  a  character  as  would  naturally 
deceive  a  man  of  ordinary  care,  caution  and  prudence,  and  such 
as  common  prudence  and  caution  could  not  well  guard  against 

»  2  E.  S.,  e76,  §  61. 

•  2  R.  S.,  676,  §  52. 

*  2  R.  S.,  677,  §  55  ;  Laws  1851,  ch,  144. 
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(a)  In  order  to  constitute  false. pretences  there  must  be  an 
express  allegation  which  is  false,  not  a  mere  act  calculated  to 
deceive.*  Thus,  where  the  defendant  stated  that  he  was  a  grocer 
and  resided  at  a  particular  place,  it  was  held  a  fiilse  pretence 
under  the  statute,  and  Hot  a  mere  naked  falsehood.' 

Also  a  false  statement  by  a  buyer  of  goods  that  he  was  solvent, 
had  never  had  a  note  protested,  etc.,  on  the  faith  of  which  the 
seller  was  induced  to  make  the  sale,  was  held  within  the  statute.' 

And  falsely  pretending  that  sheep  offered  for  sale  to  the  prose- 
cutor were  free  from  disease  and  foot  ail,  and  that  their  apparent 
lameness  was  owing  to  an  accident,  by  means  of  which  false  repre- 
sentations a  sale  was  edited  and  money  obtained  by  the  defend- 
^  ™  Wd  «  ^..-.g  ^M.  the  ^t.' 

So  also  a  person  who  obtains  goods  under  the  pretence  that 
he  lives  with  and  is  employed  by  another  person  who  sent  him 
for  them,  is  indictable  for  obtaining  goods  by  false  pretences 
under  the  statute.^ 

Under  the  English  statute  it  was  held  that  the  false  pretences 
need  not  be  in  words,  for  the  conduct  and  acts  of  the  party  will 
be  sufficient  without  any  verbal  assertion.  Thus,  where  a  man 
assumed  the  name  pf  another  to  whom  money  was  required  to  be 
paid  by  a  genuine  instrument;  also  where  a  person  at  Oxford 
who  was  not  a  member  of  the  university,  went  for  the  purpose 
of  fraud,  wearing  a  commoner's  cap  and  gown,  and  obtained 
goods,  it  was  held  within  the  act,  though  not  a  word  passed. 
These  cases  would  more  appropriately  fall  within  our  statute  in 
relation  to  the  false  personating  of.  others." 

But  it  was  said  in  this  State  that  as  a  general  rule  there  must  be 
false  representation  by  words,  written  or  spoken,  to  constitute  a 
false  pretence,  that  is,  words  used  by  the  offender  himself,  or 
used  by  another  and  assented  to  by  him;  that  it  was  not  believed 

*  Allen's  case,  3  City  H.  Rec.,  118 ;  Conger's  case,  1  Whee.  Cr.  Cas.»  4i8. 

*  Peo.  y.  Dalton,  2  Whee.,  161 ;  Smith's  case,  5  City  H.  Rec.,  180. 

*  Peo.  V,  Haynes,  11  Wend.,  557;  reversed  on  pther  groundSy  14  id.,  547; 
Robinson  e.  Dauchyy  S  Barb.^  20;  Conger's  case.  4  City  H.  Rec.,  65 ;  1  Wheo. 
C.  C,  448. 

*  Peo.  9.  Crissie,  4  Den.,  525.  See  3  T.  R.,  98 ;  19  Pick.,  179. 

*  Peo.  f>.  Johnson,  12  John.,  292 ;  1  City  H.  Rec.,  116. 

'  Whar.  Cr.  L.,  5th  ed.,  2113; .!(.  o.  Story,  R.  &  R„  81;  R.  e.  Barnurd,  Id. ; 
Com.  V.  Daniel,  2  Par.,  332. 
^  C.  P.— 36 
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that  a  mere  false  show  or  appearance,  however  specious  or  sac- 
oessfiil  it  might  be,  would  support  a  prosecution  under  this 
statute,  as  if  a  person,  to  give  himself  ficdse  credit,  and  with  an 
intent  to  deceive,  should  fill  his  store  with  empty  bales  and  boxes, 
and  thereby  make  it  be  believed  that  he  was  doing  a  great  busi- 
ness, or  if  he  should  go  to  a  counter  with  a  purse  of  good  or  bad 
guineas,  or  with  genuine  or  counterfeit  bank  notes,  and  obtun 
goods  by  inducing  a  belief  by  such  show  that  he  intends  to  be  a 
cash  customer.  The  court  did  not  think  that  one,  by  exhibit- 
ing those  fSdse  appearafices,  would  subject  himself  to  a  criminal 
prosecution  any  more  than  if  he  obtained  a  talae  credit  by  living 
in  a  style  beyond  his  means,  or  any  more  than  if  he  should,  with- 
out ever  intending  to  pay  for  it,  obtain  credit  for  a  pound  of  tea 
by  going  to  a  grocery  in  a  coach  and  six.^ 

(6)  The  false  pretence  must  relate  to  an  existing  fiict  Any 
representation  as  to  what  will  or  will  not  happen  cannot  be  con- 
sidered as  a  false  pretence.  Tlus  makes  the  distinction  between 
a  false  representation  and  a  false  pretence.' 

So  if  a  man  obtaui  goods  by  promising  to  pay  cash  for  them, 
or  to  pay  for  them  at  a  future  time,  or  gives  his  note  for  them, 
with  assurances  that  it  shall  be  paid  at  its  maturity,  when  at  the 
same  time  he  does  not  intend  to  pay:  these  are  false  promises 
only,  because  there  is  no  pretence  that  any  fact  exists.  There  is 
no  representation  as  to  what  is  then  presently  untrue.' 

And  it  was  subsequently  held  by  the  Court  of  Appeals  that 
the  obtaining  money  by  false  and  fraudulent  assurances  by  the 
accused,  that  he  can  and  will  give  the  other  party  employment, 
and  will  pay  him  a  stated  salary,  by  which  such  party  is  induced 
to  deposit  money  as  security  for  faithful  performance,  is  not 
indictable  under  the  statute  of  false  pretences.  The  false  repre- 
sentation is  essentially  promissory  in  its  nature,  and  this  has 
never  been  held  the  foundation  of  a  criminal  charge.^ 

(o)  To  constitute  the  ofibnce,  there  must  be  an  intent  to  cheat 
or  defraud,  and  the  fraud  must  be  accomplished  by  means  of 
some  false  pretence  designedly  used,  or,  if  not  wholly  by  that 
means,  it  must,  have  had  so  material  an  effect  upon  the  nund  of 

**Peo.  9.  Conger,  1  Whee.,  Or.  Cm.,  459. 

'  Peo.  e.  Conger,  1  Whee.  Or.  Cas.,  457;  Peo.  v.  Tompkins,  4  Park.  224. 

•Id. 

*  Ranney  v.  People,  22  N.  Y.,  413. 
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the  party  defrauded  that  without  it  he  would  not  have  parted 
with  the  money  or  property,  or  signed  the  written  instrument.* 
But  it  is  not  necessary  that  the  false  pretence  should  have  been 
the  sole  inducement  with  the  aggrieved  party  for  partiiig  with 
his  property.  It  is  enough  that  it  was  a  controlling  one — one 
without  which  he  would  have  ref  jised.^ 

*  The  general  rule  is  stated  to  be  that  it  must  be  alleged  in  the 
indictment,  and  must  appear  on  the'  trial  that  credit  was  given  to 
the  false  pretence,  and  that  by  it  the  person  was  induced  to  part 
with  his  property.  K  credit  was  given  independently  of  the 
false  pretence,  or  if  the  property  was  obtained  by  any  other 
inducement,  then  the  indictment  cannot  be  supported.^ 

Where  goods  were  boxed,  marked  and  shipped,  softer  which 
the  seller  found  reason  to  doubt  the  solvency  of  the  purchaser, 
and  expressed  his  intention  to  stop  them  in  transitu,  and  the  pur- 
chaser, by  means  of  false  representations  as  to  his  ability  to  pay, 
induced  him  to  forego  this  intention,  it  was  held  not  a  case  of 
obtaining  goods  under  false  pretences,  because  the  delivery  was 
complete  in  law,  and  the  goods  had  become  the  property  of  the 
purchaser  before  the  false  representations  were  made.^ 

(d)  A  false  pretence  must  not  only  be  a  misrepresentation  as 
to  an  existing  fact,  but  it  must  be  a  willful  misrepresentation,  or, 
in  other  words,  the  party  must  know  that  he  is  making  a  false 
representation.  This  is  not  only  implied  by  the  word  "  pretence  " 
itself,  but  is  shown  by  other  words  connected  with  it  in  the  stat- 
ute. The  charge  in  the  indictment  must  be  that  the  money, 
goods  or  effects  were  knowingly  and  designedly  obtained  by  the 
pretences.  Without  these  allegations  the  indictment  would  be  bad, 
and  if  a  defendant,  on  his  trial,  can  show  that  what  is  imputed  to 
him  as  a  false  pretence  was  a  misrepresentation  made  through 
mistake  or  misinformation,  he  would  imdoubtedly  be  exonerated.' 

(e)  A  representation  though  false  is  not  within  the  statute 
against  obtaining  property  by  false  pretences,  unless  calculated 

*  Peo.  V.  Crissie,  4  Den.,  525. 

*  Peo.  V.  Haynes,  11  Wend.,  557;  Peo.  9,  Herrick,  13  Id.,  87.  See  1  GitjH. 
Rec.,  140. 

*  Peo.  c.  Conger,  1  Whee.  Cr.  Cas.,  467;  2  Ewt.  Cr.  L.,  p.  831 ;  1  City  H. 
Rec.,  140. 

*  Peo.  e.  Hayes,  14  Wend.,  547,  reversing  11  Id.,  557. 

*  Peo.  V.  Conger,  1  Whee.  Cr.  Cases,  461. 
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to  mislead  persons  of  ordinary  prudence  and  cantion.^  For  it  is 
a  well  settled  and  rational  rule  that  false  pretences,  in  order  to 
sustain  an  indictment,  must  be  such  that  if  true  they  would 
naturally,  and  according  to  the  tisual  operation  of  motives  upon 
the  minds  of  persons  of  ordinary  prudence,  produce  the  alleged 
results,  or,  in  other  words,  that  the  act  done  by  the  person 
defrauded  must  be  such  as  the  apparent  exigency  of  the  case 
would  directly  induce  an  honest  and  ordinarily  prudent  person 
to  do  if  the  pretences  were  true.* 

Thus,  exhibiting  to  a  person  a  forged  warrant  against  him  for 
a  crimiBal  offence,  and  pretending  it  to  be  true,  and  offering  to 
settle  it,  and  obtaining  property  from  him  in  settlement,  is  not 
within  the  statute;  such  pretence,  even  if  believed  to  be  true, 
could  not  lawfully  or  in  common  prudence  lead  Hxe  party  to 
make  such  a  settlement.^ 

In  another  case,  the  judge,  who  delivered  the  opinon,  said: 
"  Though  the  language  of  the  statute,  *  by  any  other  false  pre- 
tence,' is  exceedingly  broad,  and  its  general  acceptation  would 
include  every  kind  of  false  pretence,  and  though  it  may  be  diffi- 
cult to  draw  a  line  which  would  exclude  cases  where  common 
prudence  would  be  a  sufficient  protection;  still,  I  do  not  think  it 
should  be  so  interpreted  as  to  include  cases  where  the  r^presention 
was  absurd  or  irrational,  or  where  the  party  alleged  to  be  defrauded 
had  the  means  of  detection  at  hand."  The  object  of  the  statute, 
it  is  true,  was  to  protect  the  weak  and  credulous  against  the 
wiles  and  strategems  of  the  artful  and  cunning.  But  this  may 
be  accomplished  under  an  intepretation  which  would  require  the 
representation  to  be  a:^  artfully  contrived  story,  which  would 
naturally  have  ab  effect  upon  the  mind  of  the  person  addressed; 
one  which  would  be  equal  to  a  false  token  or  a  false  writing,  an 
ingenious  contrivance,  or  unusual  artifice  agaitist  which  com- 
mon sagacity  and  the  exercise  of  ordinary  caution  would  not  be 
a  suffident  guard.^ 

In  an  earlier  case  than  those  above  referred  to,  the  prisoner's 
counsel  contended  that  a  pretence,  to  be  indictable,  must  be  such 

^  Pee.  V.  Williams,  4  Hill,  9.  Vide  Peo.  v.  Thomas,  3  Hill,  169,  aote  a.  Peo. 
9.  Wood,  10  N.  Y. ;  L^.  Obs.,  61;  4  Barb.,  151. 

*  Peo.  e.  Stetson,  4  Barb.,  151. 

*  Id. 

*  Peo.  «.  Grissie,  4  Den.,  529. 


FALSE  nUBTSNOSei,  ETC.  66S 

an  artful  misrepresentation  as  conunon  pmdenoe  lYOuId  not  be 
'sufficient  to  guard  against;  but  the  New  York  court  of  sessions 
said  that  the  decisions  of  ihe  English  and  of  our  own  courts, 
under  the  statute  relative  to  false  pretences,  did  not  require  that 
the  pretences  should  be  of  that  artful  and  deceptive  character.^ 

But  the  questions  whether  the  prosecutor  had  the  means  of 
detecticm  at  hand,  and  whether  he  used  ordinary  prudence  and 
diligence  in  inquiring  into  the  truth  of  the  pretences,  and  whether 
the  pretences  were  sufficient  to  deceive,  are  questions  oi  fact  for 
the  jury.* 

(/)  It  is  an  essential  ingredient  of  .the  offence  that  the  party 
alleged  to  have  been  defrauded  should  have  believed  the  false 
representations  to  be  true,  otherwise  he  eannof^  claim  that  he  was 
'  influenced  by  them.  If  in  parting  with  his  property,  etc.,  he  was 
himself  guilty  of  a  orkne,  he  is  not  within  the  protection  of  the 
statute.' 

And  the  representations  must  have  actually  influenced  the 
defrauded  person  to  part  with  his  property,  for  if  the  prose- 
cutor knew  the  representation  to  be  false  at  the  time  oi  parting 
with  his  property,  or  if  he  disregarded  the  pretence  and  relied 
on  his  own  examination  as  to  the  fact  in  question,  the  charge  can- 
not be  sustained.^ 

,  (ff)  The  written  instrument  to  which  the  signature  Js  obtained 
must  not  be  utterly  worthless,  it  must  be  such  a  one  as  will  work 
an  injury  to  the  party  from  whom  it  is  obtained,  although  actual 
loss  or  ii\jury  by  the  party  signing  is  not  necessary ;  hence  the 
obtaining  the  wife's  signature  by  her  husband  to  a  deed  of  lands, 
but  without  her  acknowledgment,  is  not  within  the  statute.^ 

An  attempt  to  obtain  money  from  a  bank  by  means  of  a  forged 
letter  transmitting  a  certificate  of  deposit,  is  an  attempt  to  obtain 
money  by  a  &lse  pretence  under  the  statute.^ 

Where  the  charge  was  that  drfendant  being  treasurer  of  a 

•  Peo.  V.  Conger,  1  Whee.  Or.  Cas.,  461-462. 

•  Skiff  V.  Peo.,  2  Park.,  139;  Whar.  Or.  L.,  6th  ed.,  2131;  14  Wend.,  537; 
9  Ad.  &  £1.  (N.  S.),  270 ;  10  Harris,  256, 

'  Peo.  V.  Stetson,  4  Barb.,  151 ;  Peo.  v.  Tompkins,  4  Park.,  224. 

«  Reg.  V.  Mills,  7  G.  0.  Oas.,  263;  40  Eng.  L.  &  Eqn.,  562;  Reg.  v.  Roebuck, 
7  G.  G.  Gas.,  126;  36  Eng.  L.  &  Equ.,  631 ;  Tide  4  Den.,  525;  11  Wend.,  557; 
13  Wend.,  87. 

•  Peo.  V,  GaUoway,  17  Wend.,  540. 
.•  Peo.  V.  Ward,  15  Wend.,  231. 
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religious  corporation,  presented  a  bond,  drawn  up  in  blank,  to  the 
president  for  signature,  it  was  the  duty  of  the  president  to  sign 
the  bond  if  authorized  thereto  by  a  vote  of  the  consistory  of  the 
corporation,  and  the  bond  embodied  a  recital  stating  such  vote, 
the  president  signed  the  bond  in  reliance  on  this  recital,  it  was 
held  not  a  case  of  defrauding  by  color  of  a  false  writing,  l^he 
false  writing  intended  is  some  instrument  in  writing  purporting 
to  be  signed  by  some  person.^  The  offence  is  complete  when  the 
signature  is  obtained  by  false  pretences  with  fraudulent  intent. 
It  is*  not  essential  that  actual  loss  or  injury  should  be  sustained.' 

An*endorsement  to  a  negotiable  promissory  note  is  a  signature 
to  a  written  instrument  within  the  meaning  of  the  Revised 
Statutes  relative  «to  the  obtaining  of  such  signatures  by  false 
pretences.^ 

{k)  As  to  the  general  character  of  the  pretences,  the  rule  may 
be  broadly  stated  that  any  designed  misrepresentation  of  the 
defendant's  means,  by  which  he  obtains  goods  of  another,  is 
within  the  statute.* 

So,  also,  it  is  clear  that  a  false  representation  of  the  defend- 
ant's character  and  personality  brings  him  within  the  statute.^ 

A  false  representation  tending  merely  to  induce  one  to  pay  a 
debt  previously  due  from  him,  is  not  within  the  statute  against 
obtaining  money  by  false  pretences,  though  payment  be  thereby 
obtained.* 

But  it  has  also  been  held  to  be  no  defence  to  a  charge  of 
obtaining  money  by  false  pretences  that  the  person  from  whom 
the  money  was  obtained  by  the  prisoner  was,  at  the  time, 
indebted  to  the  prisoner  to  an  amount  equal  to  the  sum  obtained 
by  the  false  representation,  and  that  it  was  the  intention  of  the 
prisoner  to  apply  such  money  on  such  debt.^ 

The  false  pretences  may  be  made  where  a  sale  of  goods  is  had 
by  sample.  Thus,  where  A  bought  cheese  of  B  at  a  fair  and 
paid  for  it,  but  before  he  bought  it  B  was  offering  cheese  for  sale 
there,  and  had  bored  two  of  the  cheeses  with  an  iron  scoop,  and 

*  Peo.  V,  Gates,  13  Wend.,  311. 

*  feo.  V.  G^nung,  11  Wend.,  18,  Peo.  v.  Gates,  13  id.,  311. 
'  Peo.  V.  Chapman,  4  Park.,  56. 

*  5th  ed.,  Whar.  Or.  L.,  2085-^,  et  seq,,  and  cases  cited. 

*  Id.,  2092,  et  8$q. 

*  Peo.  V.  Thomas,  3  Hill,  169. 
'  Peo.  V,  Smith,  5  Park.,  490. 
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produced  a  piece  of  cheese  called  a  ''taster"  at  the  end  of  the 
scoop,  for  A  to  taste;  he  did  so,  believing  it  to  have  been  taken 
from  the  cheese,  but  it  had  not,  and  was  of  a  superior  kind  of 
cheese,  and  fraudulently  put  by  B  into  the  scoop;  the  cheese 
bought  by  A  being  inferior  to  it.  It  was  held  that  B  was  indict- 
able for  obtaining  the  price  oi^  the  cheese  from  A  by  false  pre- 
tences.^ 

($)  In  commenting  upon  the  English  statute,  CHmr  says  that 
some  difficulty  has  arisen  as  to  what  shall  be  considered  as  a 
token.  It  is  clearly  not  a  mere  affirmation  or  promise,  but  must 
be  something  real  and  yisible,  as  a  ring,  a  key  or  a  writing,  and 
even  a  writing  would  not  suffice  except  it  Was  in  the  name  of 
another,  or  so  formed  as  to  afford  more  credit  than  the  mere 
assertion  of  the  party  defraudiag,  and  that  letters  declaring  a 
falsehood  are*  not  privy  tokens  within  the  statute.' 

It  will  be  observed,  however,  that  the  language  of  our  statute 
is  that  of  ''  false  tokens,"  while  the  English  act  above  referred  to 
uses  the  words  ''  privy  tokens  and  counterfeit  letters  in  other 
men's  names." 

XXn.   FOBGERY. 

Forgery  at  common  law  has  been  defined  to  be  ''  the  fraudulent 
making  or  alteration  of  a  writing  to  the  prejudice  of  another 
man's  rights,"  or  more  recently  as  '^  a  false  making,  a  making 
malo  animo  of  any  written  instrument  for  the  purpose  of  fraud 
and  deceit"  The  word  "  making,"  in  this  last  definiition,  being 
considered  as  including  every  alteration  of  or  addition  to  a  true 
instrument.' 

The  statutes  of  this  state  include  as  felonies  not  only  the  fraudu- 
lent making  and  alteration  of  writings,  but  the  counterfeiting  of 
coin,  and  the  statutory  offence  of  forgery  is  by  law  divided  iQto 
four  degrees.  The  enumeration  of  these  offences  when  they 
amount  to  felonies  will  be  found  stated  below,  and  besides  those 
here  mentioned  there  are  several  other  instances  of  counterfeiting 
which  are  by  our  statute  misdemeanors  simply,  and  will  be  found 
mentioned  in  the  subsequent  chapter  enumerating  the  misde- 
meanors which  are  created  by  statute. 

'  R.  V.  Abbott,  2  0.  &  K.,  629. 

•  3  Chit.  Gr.  L.,  997;  2  East.  P.  C,  689;  2  Burr.,  1128. 

*  4  Black.  Com,  247;  2  East.  P.  C,  ch.  19,  §  1,  p.  852;  Id.,  §  49,  p.  965;  2 
Ru88.  on  Cr.,  3 J  8. 
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Forgery  in  the  First  Degree. — ^By  our  statutes  it  is  provided 
that  every  person  who  shall  be  convicted  of  having  forged,  coun- 
terfeited, or  falsely  altered: 

1.  Any  will  of  real  or  personal  property,  or  any  deed  or  other 
instrument,  being  or  purporting  to  be  the  act  of  another,  by  which 
any  right  or  interest  in  real  pronerty  shall  be,  or  purport  to  be, 
transferred,  conveyed,  or  in  any  way  charged  or  affected. 

2.  Any  certificate  or  indorsement  of  the  acknowledgment  by 
any  person,  of  any  deed  or  other  instrument,  which,  by  law,  may 
be  recorded,  made  or  purporting  to  have  been  made,  by  any  offi- 
cer duly  authorized  to  make  such  certificate  or  indorsement;  or, 

3.  Any  certificalfe  of  the  proof  of  any  deed,  will  or  other 
instrument,  which,  by  law,  may  be  recorded,  made  or  purporting 
to  have  been  made  by  any  court  or  officer  duly  authorized  to 
make  such  certificate  with  intent  to  defraud,  shall  be  adjudged 
guilty  of  forgery  in  the  first  degree.^ 

Also, 

!•  Any  certificate  or  other  public  security,  issued  or  purporting 
to  have  been  issued  under  the  authority  of  this  State,  by  virtue 
of  any  law  thereof,  or  any  bill  of  credit  heretofore  issued  by,  or 
,  under  the  authority  of  this  State,  or  purporting  to  have  been  so 
issued,  by  which  certificate,  bill  or  other  public  security,  the  pay- 
ment of  any  money,  absolutely  or  upon  any  contingency,  shail 
be  promised,  or  the  receipt  of  any^  money,  goods  or  valuable 
thing  shall  be  acknowledged;  or, 

2.  Any  certificate  of  any  share,  right  or  interest  in  any  public 
stock,  created  by  virtue  of  any  law  of  this  State,  issued  or  pur- 
porting to  have  been  issued  by  any  public  officer,  or  any  other 
evidence  of  any  debt  or  liability  of  the  people  of  this  State, 
either  absolute  or  contingent,  issued  or  purporting  to  have  been 
issued  by  any  public  officer;  or, 

3.  Any  indorsement  or  other  instrument,  transferring  or  pur- 
porting, to  transfer  the  right  or  interest  of  any  such  holder  of  any 
such  certificate,  public  security,  bill  of  credit,  certificate  of  stock, 
evidence  of  debt  or  liability,  or  of  any  person  entitled  to  such 
right  or  interest,  with  the  intent  to  defraud  the  people  of  this 
State,  or  any  public  officer  thereof,  or  any  other  person,  shall  also 
be  adjudged  guilty  of  forgery  in  the  first  degree.^ 

»  2  E.  S.,  670,  §  22.     * 
•  2  R.  S.,  671,  §  23. 
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Forging  Seah. — ^Every  person  who  shall  forge  or  counterfeit 
the  great  or  privy  seal  of  this  State,  the  seal  of  any  public  officer 
authorized  by  law,  the  seal  <^  any  court  of  record,  including 
surrogates'  seals,  or  the  seal  of  any  body  corporate  duly  incorpo- 
rated by  or  under  the  laws  of  this  State,  or  who  shall  falsely  make 
or  forge,  or  counterfeit  any  impression,  purporting  to  be  the 
impression  of  any  suoh  seal,  shall,  upon  conviction,  be  adjudged 
guilty  of  foigery  in  the  second  degree.^ 

Altering  Records. — ^Every  person  who^  with  intent  to  defraud, 
shall  falsely  alter,  destroy,  corrupt  or  falsify:  1st  Any  record  of 
any  will,  conveyance  or  other  instrument,  the  record  of  which 
shall,  by  law,  be  evidence;  or,  2d.  Any  record  of  any  judgment 
in  a  court  of  record,  or  any  enrollment  of  a  decree  in  a  court  of 
equity;  or,  3d.  The  return  of  any  officer,  court  or  tribunal,  to  any 
process  of  any  court,  shall,  upon  conviction,  be  adjudged  guilty 
of  forgery  in  the  s^ccmd  degree.^ 

False  Entries  in  Records. — Every  officer  who  shall  falsely 
make,  fcnrge  or  altev,  any  entry  in  any  book  of  records,  or  any 
instrument  purporting  to  be  any  record  or  return  specified  in  the 
last  section,  with  intent  to  defraud,  shall,  upon  conviction,  be 
adjudged  guilty  of  forgery  in  the  second  degree.^ 

False  Certificates. — H  any  officer  authorized  to  take  the  proof 
or  acknowledgment  of  any  conveyance  of  real  estate  or  of  any 
other  instrument,  which  by  law  may  be  recorded,  shall  willfully 
and  falsely  certify  that  any  such  conveyance  or  instrument  was 
acknowledged  by  any  party  thereto,  when,  in  truth,  no  such 
acknowledgment  was  made,  or  that  any  such  conveyance  or 
instrument  was  proved,  when,  in  truth,  no  such  proof  was  made, 
he  shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the 
second  degree.^ 

Forging  the  name  of  a  magistrate  to  a  certificate  of  acknow- 
ledgment which  such  a  magistrate  is  not  authorized  to  take,  is  not 
within  the  statute.^  And  a  writing  indorsed  upon  a  conveyance 
of  land  and  purporting  to  be  the  certificate  of  a  commissioner  of 
deeds,  but  not  stating  that  the  grantor  acknowledged  the  execu- 

*  2  R.  S.,  671,  §  24. 

*  Id.,  §  25. 

*  Id.,  §  26. 

*  2  R.  S.,  671,  §  27. 

*  Faulkner's  Case,  3  Gitj  H.  Rec.,  65. 
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tion  of  the  conveyance,  would  be  invalid  if  genuine,  and  is  not  a 
criminal  forgery.^ 

CourUerfeiting  Coin. — ^Every  person  who  shall  be  convicted  of 
having  counterfeited  any  of  the  gold  or  silver  coins,  which  shall 
be  at  the  time  current,  by  custom  or  usage,  within  this  State, 
shall  be  adjudged  guilty  of  forgery  in  the  second  degree.' 

Every  person  who  shall  be  convicted  of  having  counterfeited 
any  gold  or  silver  coin  of  any  foreign  government  or  country, 
with  the  intent  of  exporting  the  same  to  injure  or  defraud  any 
foreign  government,  or  the  subjects  thereof,  shall  be  deemed 
guilty  of  forgery  in  the  third  degree.* 

The  moneys  charged  to  be  counterfeited  must  resemble  the 
true  and  lawful  coin;^  but  this  resemblance  is  a  matter  of  fact  of 
which  the  jury  are  to  judge  upon  the  evidence  before  them;  the 
rule  being,  that  the  resemblance  need  not  be  perfect,  but  such  as 
may  in  circulation  ordinarily  impose  upon  the  world.^  Thus,  a 
counterfeiting  with  some  small  variation  in  the  inscription,  effigies, 
or  arms,  done  probably  with  intent  to  evade  tlie  law,  is  yet  within 
it;  and  so  is  the  counterfeiting  in  a  different  metal  if,  in  appear- 
ance, it  be  made  to  resemble  the  true  coin.^ 

In  a  prosecution  for  passing  counterfeiting  money,  the  jury 
should  be  satisfied  that  the  resemblance  of  the  foiled  to  the 
genuine  piece  is  such  as  might  deceive  k  person  using  ordinary 
caution;^  and  if  this  be  not  the  case,  it  cannot  be  inferred  that 
the  counterfeit  money  was  designed  for  fraudulent  use.^ 

It  is  not  usual  in  the  courts  of  this  State  to  try  persons  for  the 
crime  of  counterfeiting  the  United  States  coin.  Although  our 
statutes  as  above  stated  provide  for  the  punishment  of  this  offence, 
the  trial  of  such  offenders  is  generally  left  to  the  United  States 
courts.  The  question  as  to  whether  the  State  courts  have  juris- 
diction of  counterfeiting  the  coins  of  the  United  States,  has  been 
a  good  deal  discussed.  It  has  been  repeatedly  before  the  State 
courts,  and  different  decisions  have  been  made.    A  collection  of 

Peo.  o.  Harrison,  8  Barb.,  560. 

2  R.  S.,  671,  §  28. 

2  R.  S.,  672,  §  29. 

1  Hawk.  P.  C,  17,  §  81. 

1  Hale,  178-184,  211-215. 

1  East.  P.  0.,  ch.  4,  §  13. 

U.  S.  V,  Morrow,  4  Wash.  0.  0.,  733. 

U.  S.  V.  Boms,  5  McLean,  23. 
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these  decisions  and  discussions  of  the  question  will  be  found  in 
the  second  volume  of  Archibald's  Criminal  Practice,  in  the  notes 
to  section  571. 

Of  Making  Plates  Similar  to-  Bank  Bills j  etc. — ^Every  person 
who  shall  be  convicted  of:  1st.  Having  made  or  engraved,  or 
having  caused  or  procured  to  be  made  or  engraved  any  plate  in 
the  form  or  similitude  of  any  promissory  note,  bill  of  exchange, 
draft,  check,  certificate  of  deposit  or  other  evidence  of  debt, 
issued  by  any  incorporated  bank  in  this  State,  or  by  any  bank 
incorporated  under  the  laws  of  the  United  States,  or  of  any 
State  or  territory  thereof,  or  under  the  laws  of  any  foreign 
coimtry  or  government,  without  the  authority  of  such  bank ; 
or  2d.  Having  or  keeping  in  his  custody  or  possession  any  such 
plate  without  the  authority  of  such  bank,  with  the  intent  of  using 
or  having  the  same  used  for  the  purpose  of  taking  therefrom  any 
impression  to  be  passed,  sold  or  uttered;  or  3d.  Having  or  keep- 
ing in  his  custody  or  possession,  without  the  authority  of  such 
bank,  any  impression  taken  from  any  such  plate  with  intent  to 
have  the  same  filled  up  and  completed  for  the  purpose  of  being 
passed,  sold  or  uttered;  or  4th.  Having  made  or  caused  to  be 
made,-  or  having  in  his  custody  or  possession  any  plate  upon 
which  shall  be  engraved  any  figures  or  words  which  may  be 
used  for  the  purpose  of  falsely  altering  any  evidence  of  debt 
issued  by  any  such  incorporated  bank,  with  the  intent  of  having 
the  same  used  for  such  purpose,  shall  be  adjudged  guilty  of  for- 
gery in  the  second  degree.^ 

Similitude  Defined. — ^Every  plate  specified  in  the  last  section 
dhall  be  deemed  to  be  in  the  form  and  similitude  of  the  genuine 
instrument  imitated  in  either  of  the  following  cases  :  1st.  When 
the  engraving  on  such  plate  resembles  and  conforms  to  such 
parts  of  the  genuine  instrument  as  are  engraved;  or  2d.  When 
such  plate  shall  be  partly  finished  and  the  part  so  finished  resem- 
bles and  conforms  to  similar  parts  of  the  genuine  instrument.' 

To  constitute  forgery  in  making  and  engraving  a  plate  in  the 
form  and  similitude  of  a  bank  note  plate,  etc.,  it  is  not  neces- 
sary that  there  should  be  an  exact  conformity  between  the  false 
plate  and  the  genuine  in  respect  to  lettering,  vignettes,  etc.  It 
is  enough  that  the  false  plate  resembles  the  true  sufiidently  to 

>  2  R.  S.,  672,  §  30. 
•  2  R.  S.,  672,  §  31. 
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satisfy  the  jury  that  the  plate  was  intended  to  be  used  in  striking 
off  false  bills  to  be  imposed  on  the  public  as  true  ones.^ 

Selling,  etc.,  Oovnterfeit  Notes. — ^Every  person  who  shall  be 
convicted,  Ist,  of  having  sold,  exchanged  cmt  delivered,  for  any  con- 
sideration, any  forged  or  counterfeited  promissory  note,  check, 
bill,  draft  or  other  evidence  of^  debt  or  engagement  for  the  pay- 
ment of  money,  absolutely  or  upon  any  contingency,  knowing 
the  same  to  be  forged  or  counterfeited,  with  intention  to  have 
the  same  uttered  or  passed;  or,  2d,  of  having  <^ered  any  such 
note  or  other  instrmnent  for  sale,  exchange  or  delivery,  for  any 
consideration,  with  the  like  knowledge  and  with  tiie  like  inten- 
tion; or,  3d,  of  having  received  any  such  note  or  other  instrument 
upon  A  sale,  ^cdiange  or  delivery  i(x  any  consideration,  with  the 
like  knowledge,  and  with  the  like  intention,  shall  be  adjudged 
guilly  of  forgery  in  the  second  degree.' 

Forging  Certain  IiMtruments. — Every  person  wto,  with  intent 
to  injure  or  d^raud,  shall  wisely  make,  alter,  forge  or  coun- 
terfeit: 

1.  Any  instrument  or  writing,  being  or  purporting  to  be  any 
process,  issued  by  any  competent  court,  magistrate  or  officer,  or 
being,  or  purporting  to  be  any  pleading  or  proceeding,  filed  or 
entered  in  any  court  of  law  or  equity,  or  being,  or  purporting  to 
be  any  certificate,  order  or  allowance  by  any  competent  court  or 
officer,  or  being,  or  purporting  to  be  any  license  or  authority 
authorized  by  any  statute. 

2.  Any  iastrument  or  writing,  being  or  purporting  to  be  the 
act  of  another,  by  which  any  pecuniary  demand  or  obligation 
shall  be,  or  shall  purport  to  be,  created,  increased,  discharged 
or  diminished,  or  by  which  any  rights  or  property  whatever  shall 
be,  or  purport  to  be  transferred,  conveyed,  discharged,  diminished 
or  in  any  manner  affected,  the  punishment  of  which  is  not  here- 
inbefore precribed,  by  which  false  making,  forging,  altering  or 
counterfeiting  any  person  may  be  affected,  bound  or  in  any  way 
injured  in  his  person  or  property,  upon  conviction  thereof,  shall 
be  adjudged  guilty  of  forgery  in  the  third  degree.' 

Bank  notes  wholly  printed  or  engraved  are  the  subjects  of 

•  Peo.  V,  Osmer,  4  Park.,  242. 

•  2  R.  S.,  673,  §  32. 

•  2  R.  S.,  673,  §  33. 
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foi^ery,  and  counterfeits  of  them,  wholly  printed  or  engrared, 
made  with  intent  to  defraud,  are  forgeries  within  the  statute.^ 

A  paper  in  the  following  words:  *'  Mr.  S.,  let  the  bearer  trade 
$13.25,  and  you  will  much  oblige,''  etc.,  is  an  order  for  the  deli- 
very of  goods  within  the  statute.'  But  an  order,  to  **  Pay  to  L. 
or  bearer,  fifteen  hundred  dollars  in  N.  Myer's  bills  or  yours,"  is 
not  within  the  act  to  prevent  forgery.  Its  language  is  too  indefi- 
nite to  be  deemed  an  order  for  the  payment  of  money  or  the 
delivery  of  goods.^ 

A  paper  in  these  terms:  "  Mr.  T.  will  oblige  Mrs.  Wells  with 
the  following  articles,"  specifying  certain  merchandize,  is  an  order 
for  delivery  of  goods.*  The  forgery  of  an  order  for  the  delivery 
of  goods  in  the  name  of  a  .person  who,  by  reason  of  legal  disar 
bility,  would  not  have  been  liable  on  such  order,  e*  ff.,  a  married 
woman,  is  within  the  statute. 

An  order  soliciting  a  favor,  and  not  imparting  a  right  in  the 
drawer,  and  a  duty  in  the  drawee,  is  not  an  order  for  money, 
within  the  act  relative  to  forgery.^  But  a  check  is  an  order  for 
the  payment  of  money  within  the  act.^ 

The  making  up  of  a  counterfeit  order  for  the  delivery  of  pro- 
perty in  the  name  of  a  third  person,  is  a  forgery  under  the  statute.' 

Forging  Pvblic  AccourUs. — ^Every  person  who,  with  intent  to 
defraud,  shall  make  any  false  entry  or  shall  falsely  alter  any 
entry  made  in  any  book  of  accounts  kept  th  the  ofiice  of  the  comp- 
troller of  this  State,  or  in  the  office  of  the  treasurer,  or  of  the 
State  engineer  and  surveyor,  or  of  any  county  treasurer,  by 
which  any  demand  or  obligation,  claim,  right  or  interest,  either 
against  or  in  favor  of  the  people  of  this  State,  or  any  county  or 
town,  or  any  individual,  shall  be,  or  shall  purport  to  be  dis- 
charged, diminished,  increased,  created,  or  in  any  manner  affected, 
shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the  third 
degree.® 

Forgery  in  Books  of  Moneyed  Corporations. — ^Every  person 

*  Peo.  V,  Rhoner,  4  Park.,  166. 
'  Peo.  V.  Shaw,  5  Johir.,  236. 

*  Peo.  V.  Farrington,  14  John.,  348. 

*  Heath's  Case,  2  Citj  H.  Rec.,  54. 

*  Peo.  V,  Thompson,  2  John.  Gas.,  342. 

*  Peo.  V.  Howell,  4  John.,  296. 

'  Nookes  V,  The  Peo.,  26  N.  Y.,  380 . 

*  2  R.  S.,  673,  §  34. 
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who,  with  intent  to  defraud,  shall  make  any  false  entry,  or  shall 
falsely  alter  any  entry  made  in  any  book  of  accounts  kept  by  any 
moneyed  corporation  within  this  State,  or  in  any  book  of  accounts 
kept  by  any  such  corporation  or  its  officers,  and  delivered  or 
intended  to  be  delivered  to*  any  person  dealing  with  such  corpo- 
ration, by  which  any  pecuniary  obligation,  claim  or  credit  shall 
be  or  shall  purport  to  be  discharged,  diminished,  increased, 
created,  or  in  any  manner  affected,  shall,  uppn  conviction,  be 
adjudged  guilty  of  forgery  in  the  third  degree.* 

Having  Gownterfeit  Notes  in  Possession* — ^Every  person  who 
shall  have  in  his  possession  any  forged,  altered  or  counterfeit 
negotiable  note,  bill,  draft  or  other  evidence  of  debt,  issued  or 
purporting  to  have  been  issued  by  any  corporation  or  company 
duly  authorized  for  that  purpose  by  the  laws  of  the  United 
States,  or  of  this  State,  or  of  any  other  State  government  or 
country,  the  forgery  of  which  is  hereinbefore  declared  to  be 
pimishable,  knowing  the  same  to  be  forged,  altered  or  counter- 
feited, with  intention  to  utter  the  same  as  true  or  as  false,  or  to 
cause  the  same  to  be  so  uttered,  with  intent  to  injure  or  defraud, 
shall,  upon  conviction,  be  subject  to  the  punishment  prescribed 
for  forgery  in  the  second  degree.^ 

To  constitute  the  possession  of  counterfeit  money,  it  need  not 
be  foimd  on  the  person.  It  is  sufficient  if  it  be  under  the  control 
of  the  prisoner,  and  this  may  be  inferred  from  the  circumstances.' 

To  have  a  counterfeit  bill  in  possession,  with  an  intention  of 
selling  it  as  counterfeit,  is  contrary  to  the  statute.^ 

Where  a  quantity  of  counterfeit  bills  are  found  in  the  posses- 
sion of  the  prisoner  at  the  same  time,  he  cannot  be  subjected  to 
more  than  one  prosecution  for  passing  and  having  them  in  pos- 
session with  intent  to  pass  them,  as  this  is  but  one  offence.^ 

Though  the  prisoner  came  by  the  forged  bill  bona  fide\  if  he 
afterwards  had  reasonable  grounds  for  believing  it  to  be  bad, 
and  notwithstanding  passed  it,  he  is  guilty.^ 

Passing  Other  CounJterftit  Instruments. — Every  person  who 

»  2  R.  S.,  673,  §  35. 

*  2  R.  S.,  674,  §  36. 

*  Conner's  case,  5  City  H.  Rec.,  115. 

*  More's  case,  2  City  H.  Rec.,  84. 

*  Lamphier's  case,  5  City  H.  Rec.,  179. 

*  Gallagher's  case,  5  City  H.  Rec.,  1 ;  Riley's  case,  id.,  87. 
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shall  have  in  his  possession  any  forged  or  counterfeited  instru- 
ment, the  forgery  of  which  is  hereinbefore  declared  to  be  punish- 
able (except  such  as  are  enumerated  in  the  last  section),  knowing 
the  same  to  be  forged,  counterfeited,  or  falsely  altered,  with  inten- 
tion to  injure  or  defraud,  by  uttering  the  same  as  true  er  false,  or 
by  causing  the  same  to  be  so  altered,  shall  be  subject  to  the  pun- 
ishment provided  for  forgery  in  fourth  degree.' 

Possessing  Counterfeit  C7o»rw.— Every  person  who  shall  have 
in  his  possession  any  counterfeit  of  any  gold  or  silver  coin, 
which  shall  be  at  the  time  current  in  this  State,  knowing  the 
same  to  be  counterfeited,  with  intention  to  defraud  or  injure  by 
uttering  the  same  as  true  or  as  false,  or  by  causing  the  same  to 
be  so  uttered,  shall,  upon  conviction,  be  adjudged  guilty  of  for- 
gery in  the  fourth  degree.* 

Uttering  Counterfeits. — ^Every  person  who  shall  be  convicted 
of  having  uttered  and  published  s»  true,  and  with  intent  to 
defraud,  any  forged,  altered  or  counterfeited  instrument,  or  any 
counterfeit  gold  or  silver  coin,  the  forging,  altering  or  counterfeit- 
ing of  which  is  hereinbefore  declared  to  be  an  offence,  knowing 
such  instrument  or  coin  to  be  forged,  altered  or  counterfeited, 
shall  suffer  the  same  punishment  assigned  for  the  forging,  altering 
or  counterfeiting  the  coin  or  instrument  so  uttered,  except  as  in 
the  next  section  specified.^ 

But  if  it  appear,  upon  the  trial  of  the  indictment,  that  the 
accused  received  such  forged  or  counterfeited  instrument  or  coin 
of  another  in  good  faith,  and  for  a  good  or  valuable  considera- 
tion, without  any  circumstances  to  justify  a  suspicion  of  its  being 
forged  or  counterfeited,  the  jury  may  find  the  defendant  guilty  of 
forgery  in  the  fourth  degree.^ 

I'alse  Instrument  in  On^s  Own  Name  under  the  Pretence  that 
it  is  the  Act  of  Another  who  bears  the  same  Name. — ^If  any  one 
shall,  with  intent  to  injure  and  defraud,  make  any  instrument  in 
his  own  name  intended  to  create,  increase,  discharge,  defeat,  or 
diminish  any  pecuniary  obligation,  right  or  interest,  or  to  trans- 
fer or  affect  any  property  whatever,  and  shall  utter  or  pass  it 
under  the  pretence  that  it  is  the  act  of  another  who  bears  the 

. '  2  R.  S.,  674,  S  37. 
■  •  Id.,  §  38. 

•  Id.,  §  39. 

*  Id.,  §  40. 
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same  name,  he  shall,  upon  conviction,  be  adjudged  guilty  of 
forgery  in  the  same  degree  as  if  he  had  forged  the  instrument  of  a 
person  bearing  a  different  name  from  his  own.^ 

Where  one  who  was  not  the  true  consignee,  but  was  of  the 
same  name,  knowingly  and  with  a  fraudulent  intent,  received  and 
indorsed  the  permit  of  delivery,  but  without  imitating  the  true 
consignee's  handwriting,  it  was  held  that  he  was  guilty  of 
forgery." 

So,  also,  it  is  forgery  &)t  a  person  of  the  same  name,  not  the 
payee  of  a  bill,  to  transfer  it  by  indorsements,  knowing  himself 
not  be  the  payee.^ 

Counteifeitinff  Brandsy  e^c,  in  B  elation  to  Salt  Works. — 
Every  person  who  shall  either,  1st.  Falsely  and  fraudulently  make 
or  counterfeit,  or  knowingly  aid  and  assistthe  fraudulent  making 
or  counterfeiting  of  the  mark  or  brand  of  any  superintendent,  on 
any  barrel,  cask,  sack  or  box;  or  2d.  Falsely  and  fraudulently 
make,  alter  or  counterfeit,  or  knowingly  aid  and  assist  in  the  felse 
and  fraudulent  making,  altering  or  counterfeiting  of  any  inspec- 
tion bill  or  any  receipt  of  duties  thereon,  with  intent  to  defraud 
the  people  of  this  State,  shall  be  deemed  guilty  of  a  felony.^ 

Total  £Jra8ur€f  etc.,  of  Instruments. — ^The  total  erasure  or 
obliteration  of  any  instrument  or  writing  with  intent  to  defraud, 
by  which  any  pecuniary  obligation  or  any  right,  interest  or  claim 
to  property  shall  be,  or  shall  be  intended  to  be  created,  increased, 
discharged,  diminished,  or  in  any  manner  affected,  is  deemed 
forgery,  in  the  same  manner  and  in  the  same  degree  as  the  false 
alteration  of  any  part  of  such  instrument  in  writing.^ 

Joining  Parts  of  Instrtmimts. — ^Where  different  parts  of  seve- 
ral genuine  instruments  shall  be  so  placed  or  connected  together 
as  to  produce  one  instrument,  with  intent  to  defraud,  the  same  is 
deemed  forgery  in  the  same  manner  and  in  the  same  degree  as 
if  the  parts  so  put  together  were  falsely  made  or  forged.* 

What  to  be  Writings. — ^Every  instrument,  partly  printed  and 
partly  written,  or  wholly  printed,  with  written  a  signature  there- 

*  2  R.  S.,  675,  §  41.    Soe  post. 
■  Peo.  f>.  Peacock,  6  Cow.,  72. 

"  Graves  «.  A.  E.  Bank,  17  N.  Y.,  205. 

*  Laws  1859,  eh.  346,  p.  807,  §  93. 

•  2  R.  S.,  675,  §  43. 

•  2  R.  S.,  675,  §  44. 
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to,  and  every  signature  of  an  individual,  firm  or  corporate  body, 
or  of  any  officer  of  such  body,  and  every  writing  purporting  to  be 
such  signature,  shall  be  deemed  a  writing  and  a  written  instrument 
within  the  meaning  of  the  above  provisions  of  the  statute.^ 

Pretended  Signatures  to  Corporate  Acts. — ^The  false  making, 
forging,  or  counterfeiting  of  any  evidence  of  debt,  issued  or  pur- 
porting to  have  been  issued  by  any  corporation  having  authority 
for  that  purpose,  to  which  shall  be  affixed  the  pretended  signa- 
ture of  any  person  as  an  agent  or  officer  of  such  corporation, 
is  deemed  forgery  in  the  same  degree  and  in  the  same  manner 
as  if  such  person  was  at  the  time  an  officer  or  agent  of  such  cor- 
poration, notwithstanding  such  person  may  never  have  been  an 
agent  or  officer  of  such  corporation,  or  notwithstanding  there 
never  was  any  such  person  in  existence.' 

FraudvlerU  Issue  and  Scde  of  Bonds  of  Incorporated  Com- 
panies by  Officers  and  Agents. — The  statute  further  provides  for 
the  fraudulent  and  unauthorized  issue  and  transfer  of  the  stock 
and  bonds  of  corporations  and  joint  stock  companies,  declaring 
the  same  a  felony  and  subjecting  the  offender  to  imprisonment 
in  a  State  prison,  and  punishment  in  addition  by  a  fine  not  exceed- 
ing three  thousand  dollars.^ 

Forgery  of  Railroad  Tickets. — ^Every  person  who  shall  be 
convicted  of  having  forged,  counterfeited  or  falsely  altered  rail- 
road passenger  tickets  before  or  after  the  same  are  issued  to  its 
receivers  or  agents  for  sale,  or  whether  indorsed  by  such  receivers 
or  not,  or  having  sold,  exchanged  or  delivered,  for  any  considera- 
tion, any  such  forged  or  counterfeited  railroad  ticket,  knowing 
the  same  to  be  forged  or  counterfeited,  with  intent  to  injure  or 
defraud,  or  having  offered  any  such  forged  or  counterfeited  rail- 
road ticket  for  sale,  exchange  or  delivery,  for  any  consideration, 
with  the  like  knowledge  and  intent,  is  guilty  of  forgely  in  the 
third  degree.* 
.  And  every  person  who  shall  have  in  his  possession  any  such 
forged  or  counterfeited  railroad  ticket,  knowing  the  same  to  be 
forged,  coimterfeited  or  falsely  altered,  with  intention  to  injure 

»  2  R.  S.,  575,  §  45. 

•  2  R.  S.,  675,  §  47. 

•  2  R.  S.,  676,  §§  48,  49;  Laws  1855,  ch.  155. 

•  2  R.  S.,  680,  §  78  ;  Laws  1855,  ch.  499,  §  4. 

C.  P.— 37. 
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or  de&aud  by  uttering  the  same  as  false  or  true,  or  by  causiiig 
the  same  to  be  uttered,  or  by  the  use  of  the  same  to  procure  a 
passage  in  the  cars  of  the  railroad  company,  by  which  such  ticket 
purports  to  have  been  issued,  is  subject  to  the  punishment  by  law 
for  forgery  in  the  fourth  degree.^ 

Of  the  Making  or  AUeralion  necessary  to  constitute  Forgery  of  a 

Written  Instrument. 

Not  only  the  fabrication  and  false  Tuaking  of  the  whole  of  a 
written  instrument,  but  a  fraudulent  inserticm,  alteration  or  era- 
sure even  of  a  letter,  in  any  material  part,  of  a  true  instrument 
whereby  a  new  operation  is  given  to  it,  will  amount  to  a  forgery, 
and  this,  though  it  be  afterwards  executed  by  another  person 
ignorant  of  the  deceit.^ 

So,  also,  the  fraudulent  application  of  a  truer  signature  to 
a  false  instrument,  for  which  it  was  not  intended,  and  vice  versa^ 
will  be  a  forg^y.® 

And  to  write  an  instrument  fraudulently  oyer  the  signature  of 
another,  which  if  true  would  be  to  his  prejudice  without  his 
knowledge,  is  a  forgery.* 

So  if  finding  another's  name  at  the  bottom  of  a  letter  at  a  con- 
siderable distance  from  the  other  writing,  the  prisoner  caused 
the  letter  to  be  cut  off  and  a  general  release  to  be  written  above 
the  name,  and  then  take  off  the  seal  and  fix  it  under  the  release.^ 

It  is  not  necessary  that  the  whole  instrument  should  be  ficti- 
tious; making  a  fr^idulent  insertion,  altertion  or  erasure  in  any 
material  part  of  a  true  document,  by  which  anc^er  may  be 
defrauded;  the  fraudulent  application  of  a  false  signature  to  a 
true  instrument,  or  a  real  signature  to  a  false  one,  and  the  altera- 
tion of  the  date  of  a  bill  of  exchaxige  after  acceptance,  by  which 
its  payment  may  be  accelerated,  are  forgeries.^  So,  altering  a 
banker's  one-pound  note,  by  substituting  the  word  ten  for  the 
word  one,  is  a  forgeryJ 

K  a  note  be  made  payable  at  a  country  banker's  at  their  bank- 

»  2  R.  S.,  680,  §  79;  Laws  1855,  ch.  499.,  §  5. 

•  2  East.  P.  C,  ch.  19,  §  4,  p.  855. 

•  Id.;  2  Russ.  on  Gr.,  319. 

•  Martin's  Case,  6  City  H.  Rec.,  27. 

•  3  Inst.,  171 ;  1  Hawk.  P.  C,  ch.  70,  §  2. 

•  1  Hale,  683-4r-5;  47  R.,  320. 

^  Ruis  &  Ry.  C.  C,  101;  2  East.  P.  C,  979. 
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er's  in  London,  who  fails,  it  is  a  forgery  to  introduce  a  piece  of 
paper  over  the  names  of  the  London  bankers  who  have  so 
failed,  containing  the  names  of  another  banking-house  in  London.^ 

Thus,  the  fraudulent  alteration  of  a  material  part  of  a  deed  is 
a  forgery,  as  the  making  a  lease  of  the  manor  of  Dale,  appear  to 
be  a  lease  of  the  manor  of  Sale,  by  changing  the  letter  D  into  an 
S,  or  the  making  a  bond  for  five  hundred  pounds,  expressed  in 
figures,  seem  to  have  been  made  for  five  thousand,  and  though  it 
seems  to  have  been  thought  that  a  deed  so  altered  is  more  pro- 
perly to  be  called  a  false  than  a  forged  deed,  not  bemg  forged  in 
the  name  of  another,  nor  his  hand  or  seal  counterfeited,  yet, 
according  to  the  better  opinion,  such  an  alteration  amounts  to 
forgery,  on  the  ground  that  the  fraud  and  villamy  are  the  same  as 
if  there  were  an  entire  making  of  a  new  deed  in  another's  name; 
and  also  that  a  man's  hand  and  seal  are  falsely  made  use  of  to 
testify  his  assent  to  an  instrument,  which,  after  such  alteration, 
is  no  more  his  deed  than  a  stranger's.' 

So,  also,  it  is  forgery  for  a  man,  who  is  ordered  to  dra^  a  will 
for  a  sick  person,  to  insert  legacies  in  it  of  his  own  head.'  And 
so,  if  a  man  insert  in  an  indictment  the  names  of  those  against 
whom  in  truth  it  was  not  found.^ 

Altering  the  date  of  a  bill  of  exchange  after  acceptance,  and 
thereby  accelerating  the  time  of  pajrment,  would  also  fall  within 
the  same  rule.'  It  is  forgery  for  a  person  having  authority  to  fill 
up  a  blank  acceptance  for  one  sum  only,  to  fill  iq>  the  bill  for  a 
larger  sum^* 

The  filling  in  the  body  of  a  blank  check  to  which  a  signature 
is  attached,  without  any  authority,  is  a  forgery.^ 

Indorsing  a  bill  of  exchange  by  a  person  of  the  samie  name  as 
the  payer,  and  uttering  a  note  in  the  same  name  as  that  of  the 
prisoner,  has  been  held  to  be  forgery.^ 

It  is,  however,  said  that  a  bill  of  exchange  must  be  complete 

'  Russ  &  Ry.  C.  C,  164 ;  2  Tounb.,  328 ;  2  Leach,  1040. 

'  1  Hawk.  P.  C,  ch.  70,  §  2;  3  Inst.,  169;  2  Russ  on  Or.,  320. 

•  3  Inst.,  170;  1  Hawk.  P.  C,  ch.  70,  ^  2. 

*  3  Mod.,  66 ;  Id. 

»  2  East.  P.  C,  p.  853 ;  4  T.  R.,  320. 

*  Rex  o.  Hart,  R.  &  M.  C.  G.  R.,  486;  7  C.  &  P.,  652;  R^  «.  Wilson,  1  D. 
C.  C,  284 ;  Lead.  Or.  Cas.,  vol.  1,  p.  477 ;  2  C.  &  K.,  527, 

'  Wright's  Case,  1  Lew.,  135. 

•  2  East.  P.  C,  963  ;  2  Leach,  775. 
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at  the  time  when  the  name  of  another  is  written  upon  it,  or  it  is 
not  s  forgeij  of  the  acceptance.^ 

The  adopting  a  faiae  description  and  addition  where  a  false 
name  was  not  assumed,  and  where  there  was  no  person  answering 
the  de%cription  or  addition,  was  held  not  a  forgery.* 

In  Shepherd's  case  it  was  holden  to  be  forgery  to  draw  a  draft 
upon  a  banker  in  a  fictitious  name,  assumed  by  the  party  at  the 
time  for  the  purpose  of  firaud  and  to  avoid  detection,  though 
the  credit  were  given  to  the  person  of  sudi  party  .^ 

It  is  forgery  to  give  to  the  drawee  of  a  bill  of  exchange  a 
receipt  in  a  Mse  name  as  for  the  prisoner's  own  name,  for  the 
contents  of  the  bill,  such  bill  being  indorsed  in  blank,  if  it  be 
be  done  firaudulently  and  to  escape  detection,  although  no  addi- 
tional credit  be  gained  thereby  to  the  prisoner.^ 

A  foiled  order  on  a  bank  in  a  fictitious  name  amounts  to 
foi^ry.* 

So  it  is  foi^ery  to  indorse  a  bill  in  a  fictitious  name,  although 
the  motley  might  hare  been  as  well  obtained  by  indorsiDg  it  in 
the  real  name  of  the  person  who  uttered  it.* 

But  it  has  been  said  that  a  man  cannot  be  guilty  of  forgery  by 
a  bare  non  feasancej  as  if  in  drawing  a  will  he  should  omit  a 
I^acy  which  he  was  directed  to  insert;  but  it  has  been  holden 
that  if  the  omission  of  a  bequest  to  one,  cause  a  material  altera- 
tion in  the  limitation  of  a  bequest  to  another,  as  where  the  omis- 
sion of  a  devise  for  an  estate  for  life  to  one  man  cause  a  devise  of 
the  same  lands  to  another  to  pass  a  present  estate,  which  other- 
wise would  have  passed  a  remainder  only,  the  person  making 
such  an  omission  is  guilty  of  forgery.' 

The  acceptor  of  a  written  order  for  the  delivery  of  goods  paid 
it  and  returned  it  to  the  drawee,  who  altered  its  date  with  a  firaud- 
ulent  intent;  it  was  held  that  the  alteration  was  not  forgery.  Ist 
The  instrument  after  payment  no  longer  subsisted.     2d.  The 

'  B^. «.  Cooke,  8  C.  &  P.,  582^  B^  v.  Butterwich,  2  M.  &  Bob.,  196. 

'  Bex  V.  Webb,  Boss.  &  By.,  405. 

'  Shepherd's  Case,  0.  B.,  Sept.,  1781;  1  Leach,  226;  2  East.  P.  C,  967. 

*  Taylor's  Case,  0.  B.,  1779;  1  Leacl^  214;  2  East.  P.  C,  960. 

*  1  Leach,  94;  2  East.  P.  C,  940. 

*  Taffl's  Case,  1  Leach,  172;  2  East.  P.  C,  959.  See,  also,  Bolland's  Case, 
1  Leach,  83;  2  East.  P.  C,  958. 

'  1  Hawk.  P.  C,  ch.  70,  §  6 ;  2  East.  P.  C,  p.  856. 
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change  in  the  date  was  not  a  false  making.     3d.  The  order  had 
no  tendency  to  aid  the  fraud.^ 

Of  the  Resemblance  to  the  Genuine  Instrument. 

In  relation  to  the  circumstance  that  the  false  instrument  should 
carry  on  the  face  of  it  the  semblance  of  that  for  which  it  is 
counterfeited,  it  is  not  necessary  that  the  resemblance  to  the 
known  instrument  shall  be  exact;  it  seems  to  be  sufficient  if  the 
instruments  be  so  far  fdike  that  persons  in  general,  using  their 
ordinary  observations  upon  the  subject  may  be  imposed  upon  by 
the  deception,  though  it  would  not  impose  upon  persons  having 
particular  experience  in  such  matters.' 

Thus,  where  the  prisoner  was  indicted  for  the  forgery  of  bank 
notes,  and  a  witness  for  the  prosecution  who  came  from  the  Bank 
of  England  stated  that  he  could  not  have  been  imposed  upon  by 
the  forged  notes,  the  difference  between  them  and  the  true  notes 
being  to  him  very  apparent  in  several  particulars,  but  it  appeared 
that  others  had  b^en  deceived  at  first  by  them,  though  they  were 
ill  executed,  the  judge  proceeded  upon  the  foregoing  principles.^ 

A  mere  literal  mistake  will  not  make  any  difference.  Thus, 
in  a  case  where  the  prisoner  in  forging  an  order  for  the  delivery 
of  goods  blundered  in  spelling  the  name,  using  **  Desemockex '' 
for  '*  Desormeaux,"  no  stress  was  laid  on  such  circumstance.^ 

But  a  forgery  may  be  committed  of  a  will  though  it  be  signed 
in  the  wrong  Christian  name  of  the  person  whose  will  it  pur- 
ports to  be.^  - 

K  the  instrument  be  good  in  form  on  the  face  of  it,  it  is  suffi- 
cient^ But  it  will  not  be  forgery  when  the  false  instrument  has 
no,  semblance  of  the  true  one  or  is  illegal  in  its  very  frame.^ 

Engraving  a  counterfeit  stamp,  like  in  some  parts  to  a  genuine 
stamp,  and  unlike  in  others,  and  then  cutting  out  the  unlike  parts 
and  concealing  the  part  cut  out,  and  then  uttering  it,  is  forgery.® 

»  Peo.  V,  Fitch,  1  Wend.,  198.    See  Peo.  e.  Cady,  6  HiU,  490. 

*  2  East.  P.  C,  pp.  858-950, 
»  2  East.  P.  0.,  p.  950. 

*  2  East.  P.  C,  952;  1  Leach,  540. 

*  Rex  O.Fitzgerald  and  Lee,  0.  B.,  1741;  1  Leach,  20 ;  2  East.  P.  C,  953. 

*  2  Russ.  on  Gr.,  353. 

'  1  Leach,  204;  2  East.  P.  C,  952. 

*  Robinson's  case,  2  Roll.  R.,  50;  1  East.  P.  C,  86. 
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To  oonstitnte  forgery  it  u  not  eas^ituil  that  the  handwriting 
ahoald  resemble  his  whose  name  is  forged.^ 

And  the  omission  fix>m  the  name  forged  of  the  initial  of  the 
middle  name  is  immateiiaL* 

Of  the  VdlidUy  of  the  Thzng  Forged  if  Genuine. 

SirWiL[iiiifBi]8BEU4,Gitii^  Hawkins  and  East,  says:  "Though 
it  is  said  to  be  no  ways  material  whether  a  forged  instramoit  be 
made  in  such  a  manner  as  that  if  it  were*  in  truth  soch  as  it  is 
counterfeited  for,  it  would  be  of  vnlidity  or  not,  yet  it  se^ns  to 
be  material  that  the  false  instrument  should  carry  on  the  fiice  of 
it  the  semblance  of  that  for  which  it  is  counterfdted,  and  should 
not  be  illegal  in  its  yery  frame.'" 

Oie  of  the  older  definitions  of  forgery  was  giren  as  *'  the  fidae 
making  of  an  instrument  which  purports  on  the  face  of  it  to  he 
good  and  valid  for  the  purposes  for  which  it  was  created,  with  a 
design  to  defraud"* 

Thus,  upon  the  principle  of  its  not  being  necessary  that  the 
instrument  charged  to  be  forged  should  be  such  as  would  be 
effectual  if  it  were  a  true  and  genuine  instrument,  it  was  held 
that  forgery  might  be  committed  of  an  instrument  on  unstamped 
paper,* 

So  also  it  was  held  upon  the  ground  that  it  is  not  material 
whether  a  forged  iostrument  be  so  made  that  if  it  were  in  truth 
such  as  it  is  counterfeited  for,  it  would  be  a  yatidity  or  not,  that 
the  foKery  of  a  protection  in  the  name  of  A.  B.,  as  being  a 
member  of  Parliament,  who  in  trutihi  at  the  time  was  not  a  mem- 
ber, is  as  much  an  offence  at  common  law  as  if  he  were  so.* 

So  also  forgery  may  be  oonunitted  by  the  false  making  of  an 
instrument  purporting  to  be  the  will  of  a  person  who  is  still 
living,  notwithstanding  the  objection  that  during  the  life  of  a 
person  his  will  is  ambulatory  and  can  haye  no  validity  as  a  will 
until  his  death.^ 

The  rule  is  laid  down  by  CmTTr  to  be  that  it  ft  of  no  conse- 

*  Dobb'8  case,  6  City  H.  Rec.,  61. 

■  Gotobed'8  case,  6  City  H.  Rec.,  25. 

*  2  Rubs,  on  Gr.,  344. 

*  Palmer's  case,  1  Leach,  367. 

*  1  Leach,  275;  2  East.  P.  0.,  955. 

*  1  Hawk.  P.  C,  ch.  70,  §  7 ;  2  Bast.  P.  C,  948. 

*  2  Russ.  on  Cr.,  345,  and  cases  cited. 
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quenoe  whether  the  counterfeited  instminent  be  such  as  if  real, 
would  be  effectual  to  the  purpose  it  intends,  so  long  as  there  is  a 
sufficient  resemblance  to  impose  on  those  to  whom  it  is  uttered.^ 

To  constitute  forgery  of  a  written  instrument,  it  is  sufficient 
that  the  instrument  is  one  which  upon  its  face  would  have  the 
effect  to  defraud  those  who  act  upon  it  as  genuine,  or  the  person 
in  whose  name  it  is  foiled.  It  need  not  be  shown  to  be  an 
instrument  of  any  particular  name  or  character,  need  not  possess 
the  legal  requisites  of  a  bill  of  exchange,  order  for  the  payment 
of  money,  or  the  like;  nor  is  it  necessary  that  the  person  in 
whose  name  it  is  made  should  ha^e  the  legal  capacity  to  make 
such  instrument,  or  that  the  person  to  whom  it  is  directed  should 
be  bound  to  act  upon  it  if  genuine.  Though  all  parties  to  a  bill 
are  fictitious  yet  if  it  is  passed  as  genuine,  this  is  a  forgery.' 

An  instrument  valid  on  its  face  is  equally  the  subject  of  felon- 
ious forgery  or  a  felonious  uttering,  though  collateral  or  extrinsic 
facts,  of  whateyer  character,  may  exist  that  would  render  it  abso- 
lutely void  if  genuine.' 

An  instrument  pui^orting  to  be  void  on  its  face,  e.  ^.,  a  note 
payable  in  labor,  and  not  expressing  any  consideration  and  not 
shown  to  be  operative  by  averment,  if  genuine,  is  not  the  subject 
of  forgery.* 

A  paper  purporting  to  be  a  sealed  power  of  attorney  to  <^llect 
a  pension,  but  not  under  seal,  was  held  not  within  the  statute.^ 

Forgery  of  the  JSfames  of  FicUtioua  and  non-JExistinff  Perwns. 

With  respect  to  the  cases  in  which  the  name  used,  has  been  that 
of  a  non-existing  and  fictitious  person,  it  is  laid  down  as  a  clear 
proposition,  that  the  making  of  any  false  instrument  which  is  the 
subject  of  forgery,  with  a  fraudulent  intent,  although  in  the  name 
of  a  non-existing  person,  is  as  much  a  forgery  as  if  it  had  been 
made  in  the  name  of  one  who  was  known  to  exist,  and  to  whom 
credit  was  due.®    So,  a  person  indorsing  a  fictitious  name  on  a 

>  3  Ohit.  Cr.  Law,  1036. 

*  Peo.  V.  Kmiuner,  4  Park.,  217. 

*  Peo.  V.  Rathbun,  21  Wend.,  509. 

*  Peo.  V.  Shall,  9  Cow.,  778;  Peo.  v.  Galloway.  17  Wend.,  540;  Peo. «.  Har- 
rison, 8  Barb.,  560. 

*  Scholtz's  Case,  4  City  H.  Rec.,  163. 

*  2  East.  P.  C,  ch.  19,  §  46;  RUey's  Case,  5  Otty  Hall  Rec.,  87;  Gk>tobed'8 
Case,  6  Id.,  25 ;  Grant's  Case,  3  Id.,  142. 
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bill  of  exchange,  to  give  it  cmraicy,  irill  be  guilty  of  foigeiy.^ 
So,  where  a  person  uttered  a  forged  deed  purporting  to  be  a 
power  of  attorney  from  a  non-existing  person^  it  was  held  forgery.* 
And  it  makes  no  difference,  though  the  prisoner's  real  name  would 
hare  carried  as  much  credit  as  the  assumed  name.' 

It  is  agreed  to  be  immaterial  whether  any  additional  credit  be 
gained  by  using  the  false  name.^  So  if  a  person  write  an  acceptance 
in  his  own  name,  to  represent  a  fictitious  firm,  with  intent  to 
defraud,  it  is  a  forged  acceptance,  for  if  an  acceptance  represent 
a  fictitious  firm,  it  is  the  same  as  if  it  represented  a  fictitious 
person.^ 

It  should  satisfactorily  appear  that  the  fictitious  name  was 
assumed  for  the  purpose  of  fraud  in  the  particular  instance  of  the 
forgery  in  question,  and  that  it  will  not  be  sufficient  to  show  that 
the  ficticious  name  had  been  assumed  for  general  purposes  of 
concealment  and  fraud,  for  in  a  case  in  which  the  prisoner  was 
charged  with  forging  an  acceptance  upon  a  bill  of  exchange  in 
the  name  of  Scott,  the  majority  of  judges  being  of  the  opinion 
that  it  did  not  sufficiently  appear  upon  the  evidence  that  the 
prisoner  had  not  gone  by  the  name  of  Scott  before  the  time  of 
accepting  the  bill  in  that  name,  or  that  he  had  assumed  the  name 
for  that  purpose,  it  was  held  that  a  conviction  for  such  forgery 
was  wrong.®  But  it  was  subsequently  said  that  forging  in  a  false 
name,  assumed  for  concealment,  with  a  view  to  a  fraud,  of  which 
the  forgery  is  a  part,  is  sufficient  to  constitute  the  offence,  and  if 
there  be  proof  of  the  prisoner's  real  name,  it  is  for  him  to  prove 
that  he  had  used  the  assumed  name  before  the  time  he  had  the 
fraud  in  view,  even  in  the  absence  of  proof  as  to  what  name  he 
had  used  for  several  years  before  the  fraud  in  question  J 

It  will  be  observed,  that  one  of  the  sections  of  our  Bevised 
Statutes  provide  for  the  making  of  iostruments  in  one's  own  name, 
under  the  pretence  that  it  is  the  act  of  another  who  bears  the 
same  name.' 

>  Wilks'  Case,  Badmire,  2  East.  P.  C,  ch.  19,  §  46. 
■  Lewis'  Case,  Fost.,  116. 

*  Rex  V,  Marshall,  Russ  &  Ry.,  75. 

*  2  Russ  on  Gr.,  333,  and  cases  cited. 
»  Rex  V.  Rogers,  8  C.  &  P.,  629. 

*  Rex  V.  Bontien,  Russ  &  Ry.,  260. 
"  Rex  V,  Forbes,  7  0.  A;  P.,  224. 

*  2  R.  S.,  675,  §  41,  post. 


F0BGSB7.  585 

Of  the  Intent  to  Deceive  and  Defraud. 

The  very  act  of  the  forgery  itself  will  be  sufficient  to  imply  an 
intent  to  defraud;  or,  at  all  events,  it  will  be  sufficient  if,  from 
the  circumstances  of  the  case,  the  jury  can  fairly  infer  that  it  was 
the  intention  of  the  party  to  utter  the  forged  instrument,  for  the 
necessary  effect  of  the  uttering,  if  successful,  must  be  to  defraud.^ 

The  law  presumes  an  intent  to  defraud  the  person  who  would 
have  to  pay  the  instrument  if  it  were  genuine,  although  from 
the  manner  of  executing  the  forgery,  or  from  that  person's  ordi- 
nary caution  it  would  not  be  likely  to  impose  on  him;^  and 
although  the  object  was  to  defraud  whoever  might  take  the 
instrument,  and  the  intention  of  defrauding  the  persop  in  partic- 
ular who  would  have  to  pay  the  instrument,  if  genuine,  did  not 
enter  into  the  prisoner's  contemplation.' 

The  statutory  provision  in  respect  to  the  intent  to  defraud,  is 
as  follows: 

"Whenever  an  intent  to  defraud  is  required  to  constitute 
forgeiy,  it  shall  be  sufficient  if  such  intent  appear  to  defraud  the 
United  States^  any  State,  or  territory,  any  body  corporate,  any 
county,  city,  town^  or  village,  or  any  public  officer  in  his  official 
capacity,  any  copartnership,  or  any  one  of  such  partners,  or  any 
real  person  whatever."* 

The  forgery  consists  in  the  endeavoring  to  give  an  appearance 
of  truth  to  a  mere  deceit  and  falsity.  Thus  it  is  said  by  Hawkins, 
that  the  notion  of  forgery  does  not  seem  so  much  to  consist  in  the 
counterfeiting  of  a  man's  hand  and  seal,  which  may  often  be  done 
innocently,  but  in  the  endeavoring  to  give  an  appearance  of  truth 
to  a  mere  deceit  and  falsity;  and  either  to  impose  that  upon  the 
world  as  the  solemn  act  of  another  which  he  is  no  way  privy  to, 
or  at  least  to  make  a  man's  own  act  appear  to  have  been  done 
at  a  time  when  it  was  not  done,  and  by  force  of  such  a  falsity  to 
give  it  an  operation  which,  in  truth  and  justice,  it  ought  not  to 
have  done.* 

Knowingly  uttering  a  forged  bill  to  a  person,  meaning  that  he 

"  2  Arch.  Cr.  Pr.,  546. 

'  Com.  V.  Stephenson,  11  Gush.,  481. 

'  U.  S.  D.  Shelmire ;  Rex  o.  Mazagora,  Russ.  &  Ry.  291 ;  1  Baldw.,  371. 

*  2  R.  S.,  676,  §  46. 

•  1  Hawk.  P.  C,  ch.  70,  §  2. 
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should  believe  it  to  be  genuine,  is  sufficient,  although  the  utterer 
intend  to  provide  for  the  payment  of  the  bilL^ 

In  Beg.  V.  Beard,  (8  C.  A  P.,  143,)  Golcbidge,  J.,  said:  "  As  to 
the  intent,  I  must  tell  you  that  every  man  is  taken  to  intend  the 
natural  consequences  of  his  own  act  If  Ipres^ittoyouabillwith 
the  name  at  one  of  my  frieadB  upon  it,  knowiog  it  to  be  forged, 
it  would  be  idle  to  say  that  I  had  no  intent  to  injure  him."  And 
in  another  case  the  court  observed :  '*  If  a  person  knowingly  pays 
a  forgery  away  as  a  good  bill  it  is  a  consequraioe,  and  almost  a 
consequence  of  law,  that  he  must  intend  to  defraud  the  penoa 
to  whom  he  pays  the  bill,  and  also  the  person  whose  name  is 
used;  as  everything  which  is  the  natural  consequence  of  the  act 
must  be  taken  to  be  the  intention  of  the  prisoner."  * 

In  another  case,  Pabbjs,  B.,  in  addressing  the  jury,  said:  *^With 
respect  to  the  intent  to  defraud,  I  have  no  doubt  that  you  will 
take  the  law  from  me,  which  is  this:  that  a  person  is  gnflty  of 
forgery  notwithstanding  he  may  himself  intend  ultimately  to 
take  up  the  bill,  and  may  suppose  that  the  party  whose  name  is 
forged  will  be  no  loser.  If  in  the  present  case  you  are  satisfied  that 
the  prisoner  knew  this  acceptance  to  be  forged,  and  uttered  it  as 
true,  and  believed  that  the  bankers  would  advance  money  on  it, 
which  they  would  not  otherwise  do,  that  is  ample  evidence  of  an 
intent  to  defraud,  and  evidence  upon  which  a  jury  ought  to  act 
It  appears  that  this  bill  has  since  been  paid  by  the  prisoner,  but 
that  will  make  no  difference  if  the  offence  has  been  once  com- 
pleted at  the  time  of  the  uttering.^ 

Upon  an  indictment  for  forgery  and  uttering  an  order  for  the 
payment  of  money,  signed  John  Phillips,  with  intent  to  defraud 
F.  Sufford  and  others,  it  appeared  that  the  order  was  presented  at 
Messrs.  Bufford's  bank,  but  they  would  not  pay  the  amount,  and 
no  person  named  John  Phillips  kept  cash  with  them,  it  was 
objected  .that  there  could  be  no  intent  to  defraud  Messrs.  Bufford, 
as  there  was  not  the  most  remote  chance  of  their  x>Aying  the 
money ;  but  it  was  held  that  the  prisoner's  going-  to  Messrs. 

»  R^  V.  Hill,  2  Moo.  C.  0.  R.,  30;  8  0.  &  P.,  274. 

*  Reg  V.  Cooke,  8  G.  &  P.,  586. 

*  R^  V.  Geach,  9  G.  &  P.,  499. 
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Rufford's  and  presenting  the  paper  for  payment  waa  quite  suffi- 
cient evidence  of  an  intent  to  defraud  them.^ 

If  a  person  gives  his  employer  a  forged  receipt  for  money, 
with  intent  to  make  the  employer  believe  that  money  already 
obtained  has  been  applied  in  a  certain  way,  he  is  guilty  of  utter- 
ing with  intent  to  defraud  his  employer.' 

The  intention  to  defraud  is  necessary  to  the  completion  of  the 
offence,  though  it  seems  that  it  is  not  necessary  to  show  that  the 
prosecutor  was  actually  defrauded.' 

And  there  need  not  be  an  intent  to  defraud  any  particular  per- 
son, because  a  general  intent  to  defraud  is  sufficient  to  constitute 
the  crime;  for  if  a  person  do  an  act  the  probable  consequence 
of  which  is  to  defraud,  it  will  in  contemplation  of  law  constitute 
a  fraudulent  intent^ 

If  a  party  either  have  authority  to  use  the  name  of  another  or 
bona  fide  considers  that  he  has  such  authority,  it  is  not  forgery 
to  use  such  name.^  But  nothing  short  of  such  belief,  and  a  fair 
ground  for  that  belief  from  the  acts  of  the  party  whose  name  is 
used,  is  sufficient^  And  if  from  the  dealings  between  the  parties 
the  prisoner  had  fair  ground  to  believe  that  he  had  authority  to 
use  the  name,  it  is  not  forgery.'''  If  one  of  three  persons  having 
authority  jointly  to  draw  out  money  from  a  bank,  draw  out  the 
money  by  a  check  signed  by  himself  and  two  strangers,  who  per- 
sonate the  two  having  authority,  it  is  a  forgery.^ 

The  very  essence  of  forgery  is  the  intent  to  defraud,  and  there- 
fore the  mere  imitation  of  another's  writing,  the  assumption  of  a 
name  or  the  alteration  of  a  written  instrument  where  no  person 
can  be  injured,  does  not  come  within  the  definition  of  the  offence.* 

*  Rex  V.  Crowther,  5  C.  &  P.,  316 ;  Vide  R.  ©.  Hwtson,  2  Car.  &  K.,  777. 
Contra,  R.  v.  Marcos,  2  Car.  &  K.,  356,  to  the  effect  that  where  no  fraud  could 
haye  been  effected,  then  no  fraud  could  be  intended. 

*  Rex  V.  Martin,  R  &  M.  C.  C.  R.,  483 ;  7  C.  &  P.,  549.. 

'  Com.  t).  Ladd,  15  Mass.,  526;  Penn  o.  Misnor,  Add.  Rep.  44;  1  Bay.,  120 ; 
Thatch.,  Cr.  Cas.,  132 ,  Grafton  Bank  o.  Flanders,  4  N.  H.  Rep.,  239 ;  Van 
Home  V.  State,  5  Ark.  Rep.,  349. 

*  2  Russ.  on  Cr.,  362;  Talloch  v.  Harris,  8  T.R.,  176 ;  Arnold  v.  Cost.,  3  G. 
&  J.,  219 ;  Bevington  v.  State,  2  Ohio  R.  (N.  S.),  160. 

*  Rex  ©.  Forbes,  7  C.  &  P.,  224. 

*  Reg.  V.  Beard,  8  C.  &  P.,  143. 
'  Reg.  V.  Parish,  8  C.  &  P.,  94. 

*  Dixon's  Case,  2  Lew.,  178. 

*  2  Stra.,  747 ;  2  Lord  Rajm.,  1461 ;  3  Chit.  Cr.  L.,  1039,  a. 
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The  question  as  to  the  party's  intent  is  for  a  jury,  and  th^  jury 
ought  to  infer  an  intent  to  defraud  the  person  who  would  have 
to  pay  the  instrument  if  it  were  genuine,  although  from  the 
manner  of  executing  the  forgery,  or  from  that  person's  ordinary 
caution,  it  would  not  be  likely  to  impose  upon  him,  and  although 
the  object  was  general,  to  defraud  whoever  might  take  the  instru- 
ment, and  the  intention  of  defrauding  in  particular  the  person 
who  would  have  to  pay  the  instrument  if  genuine,  did  not  enter 
mto  the  prisoner's  contemplation.^ 

• 

Of  the  UUering. 

The  word  "uttering"  would  seem  to  be  more  accurately 
defined  by  the  word  "  negotiating,"  which  means,  in  its  popular 
sense,  an  intercourse  of  business,  trafficking  or  treating,  accord- 
ingly, not  only  a  sale  or  paying  away  a  counterfeit  note  or  indorse- 
ment, but  obtaining  credit  on  it  in  any  form,  as  by  leaving  it  in 
pledge,  or  indeed,  offering  it  in  dealing,  though  it  be  refused, 
will  amount  to  an  uttering  and  publishing.  The  delivery  of  a 
counterfeit  note  to  an  innocent  person  for  the  purpose  of  having 
it  passed  away,  is  per  se  an  uttering  by  the  prisoner,  although 
in  another  case,  the  uttering  seems  not  considered  complete  till 
the  innocent  party  has  actually  tendered  the  note  in  payment. 
This  rule  is  based  upon  the  doctrine  that  where  an  innocent  person 
is  employed  for  a  criminal  purpose,  the  employer  must  be  answer- 
able. Uttering  implies  two  parties,  a  party  acting,  and  a  party 
acted  upon.  If,  by  the  way  of  sale,,  there  must  be  a  vendee;  if, 
by  pledge,  there  must  be  a  pledgee;  if,  by  offer,  there  there  must 
be  one  present  to  hear  the  offer,  and  if,  simply  by  declaring  its 
goodness,  there  must  be  some  one  addressed  as  a  reader  or  hearer. 
The  crime  of  uttering  and  publishing,  is  therefore  not  complete 
until  the  paper  is  transferred,  and  comes  to  the  hands  or  posses- 
sion of  some  person  other  than  the  felon,  his  agent,  or  servant* 

To  utter  and  publish  an  instrument,  is  to  declare  or  assert 
directly  or  indirectly,  by  words  or  actions,  that  it  is  good.' 

Procuring  a  counterfeit  bill  to  be  passed  by  an  ignorant  boy 

•  R.  k  Ry.  0.  C,  291. 

•  Peo.  V,  Rathbun,  21  Wend.,  509. 

•  Arch  Or.  Pr.,  vol.  2,  846,  note. 
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as  a  true  one,  was  holden  a  sufficient  passing,  under  the  Massa- 
chusetts statute.^ 

It  is  not  necessary,  in  order  to  constitute  the  offence  of  uttering, 
that  the  defendant  should  have  the  knowledge  of  the  false  making 
at  the  time  of  the  forgery.'  So,  depositing  a  forged  bill  of  exchange 
with  a  banker  aa  security,  has  been  holden  to  be  an  uttering  of  it.^ 

Where  a  prisoner,  charged  with  uttering  a  forged  note  to  A  B, 
knowing  it  to  be  forged,  gave  forged  notes  to  a  boy  who  was  not 
aware  of  their  being  forgeries,  and  directed  the  boy  to  pay  away 
the  notes  described  in  the  indictment  at  A  B's,  for  the  purchase 
of  goods,  and  the  boy  did  so,  and  brought  back  the  goods  and  the 
change  to  the  prisoner,  it  was  held  an  uttering  by  the  prisoner 
to  AB.* 

So,  also,  it  was  held  that  the  delivering  of  a  box  containing, 
among  other  things,  forged  stamps,. to  the  party's  own  servant, 
that  he  might  carry  them  to  an  inn,  to  be  forwarded  by  a  carrier 
to  a  custon^er  in  the  countiy,  is  an  uttering.^ 

It  has  been  holden  to  be  forgery  to  utter  a  note  as  the  note  of 
another,  though  made  in  the  prisoner's  own  name/ 

It  is  said  to  be  clearly  settled,  that  in  the  case  of  a  forgery 
committed  in  the  name  of  a  person  really  existing,  it  matters  not 
whether  the  offender  pass  himself  off  upon  the  parties  at  the  time 
for  such  person,  and  receive  credit  from  them  as  such,  the  credit 
in  such  case  not  being  given  to  the  imposter  personally,  without 
any  relation  to  another,  but  to  that  other  person  whom  he  repre- 
sents himself  to  be.^ 

The  instrument  must,  in  itself,  be  forged,  for  if  a  man  merely 
pa^  for  another,  who  is  the  maker  or  indorser  of  a  true  instru- 
ment, it  is  no  forgery,  though  it  may  comprise  the  offence  of  false 
pretences.^ 

XXm.   OAMBLERS. 

The  statute  making  a  conmion  gambler  guilty  of  felony  is  as 
follows: 

»  Com.  V.  Hall,  11  Mass.,  136. 
'  Com.  o.  Houghton,  8  Mass.,  107. 

•  R.  V.  Cook,  8  Car.  &  P.,  682. 

•  Rex  ».  Giles,  Car.  C.  L.,  191. 

•  Rex  V,  Callicott,  R.  &  R.  C.  C,  212. 

•  2  Leach,  775;  2  East.  P.  C,  ch.  19,  §  49,  p.  963. 
'  2  East.  P.  C,  962. 

"  1  Leach,  229. 
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If  any  person  for  gambling  purposes  shall  keep  or  exhibit  any 
gambling  table,  establishment,  device  or  apparatus,  or  if  any  per- 
son or  persons  shall  be  guUty  of  dealing  faro,  or  banking  for 
others  to  deal  faro,  or  acting  as  lookout  or  game  keeper  for  the 
game  of  faro,  or  any  other  banking  game  where  money  or  prop- 
erty is  dependent  on  the  result;  or  if  any  person  shall  sell  or  vend 
what  are  conunonly  known  as  or  are  called  lottery  policies,  or  any 
writing,  card,  paper  or  document  in  the  nature  of  a  bet,  wager 
or  insurance  upon  the  drawing  or  drawn  numbers  of  any  pubUc 
or  private  lottery,  or  if  any  person  shall  endorse  a  book  or  any 
other  document  for  the  purpose  of  enabling  others  to  sell  or 
vend  lottery  policies,  he  shall  be  taken  and  held  as  a  common 
gambler,  and  is  guilty  of  a  felony.^ 

The  statute  further  specifies  the  duty  of  mafinstrates  up6n  com- 
plaint  being  loade  to  them,  the  issoii^  and^ing  of  wrante, 
and  the  breaking  open  and  entering  of  houses  or  places  where 
gambling  tables  and  apparatus  voaj  be,  and  provides  for  the 
seizure  and  detention  of  the  same,  and  disposition  to  be  made 
thereof.* 

The  statute  further  provides  that  if  any  person  shall,  through 
invitation  <»:  device,  persuade  or  prevail  on  any  other  person  to 
visit  any  room,  building,  arbor,  booth,  shed,  tenemeQt,  boat  or 
float,  kept  for  tbe  purpose  of  gambling,  he  ahall.  upon  oonviction 
thereof,  and  upon  proof  that  the  person  so  invited  has  gambled 
therein,  be  held  responsible  for  the  money  or  property  lost  by 
such  person  so  invited  or  persuaded  by  reason  of  such  invitation 
or  device,  and  in  addition  thereto  shall  also  be  guilty  of  felony.^ 

XXJV,  HOMICIDE. 

Homicide,  of  which  murder  is  the  highest  and  most  criminal 
species,  is  of  different  degrees,  according  to  circumstances.  The 
term  in  its  largest  sense  is  generic,  embracing  every  mode  by 
which  the  life  of  one  man  is  taken  by  the  act  of  another.  Homi- 
cide may  be  lawful  or  unlawful.  It  is  lawful  when  done  in  law- 
fill  war  upon  an  enemy  in  battle;  it  is  lawful  when  done  by  an 
officer  in  the  execution  of  justice  upon  a  criminal  pursuant  to  a 

'  Laws  1851,  ch.  504,  §  2,  as  amended  by  Laws  of  1855,  ch.  214. 
'  See  Laws  1851,  ch.  504. 
'  Id.,  §  7. 
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proper  warrant ;  it  will  be  justifiable  aud  of  course  lawful  in 
necessary  self  defence.^ 

The  act  of  homicide  is  either  occasioned  by  mere  accident,  or 
founded  in  the  dispensations  of  public  justicei  or  in  self-preserva- 
tion, or  in  a  sudden  transport  oi  passion,  or  in  maliee;  and  in 
these  different  views  it  is  capable  of  a  great  variety  of  grada- 
tions, from  absolute  innocence  to  the  most  aggravated  guilt.' 

Homicide,  both  at  the  common  law  and  by  our  Bevised 
Statutes,  is  divided  into 
L  Murder. 

n.  Manslaughter. 
.  HL  Excusable  homicide. 

lY.  Justifiable  homicide. 

Our  statutes  declare  that  the  killing  of  a  human  being  without 
the  authority  of  law,  by  poison,  shooting,  stabbing,  or  any  other 
means,  is  either  murder  in  the  first  degree,  in  the  second  degree, 
manslaughter  or  excusable  or  justifiable  homicide,  according  to 
the  facts  and  circumstances  of  each  case.^ 

The  killing  may  be  effected  by  poisoning,  striking,  staarving, 
drowning,  and  a  thousand  other  forms  of  death  by  which  human 
nature  may  be  overcome.^ 

And  if  a  man  deliberately  do  a  thing  calculated  to  endanger  the 
life  of  another,  and  it  causes  his  death,  he  is  guilty  of  homicide.^ 

As  where  a  son  carried  his  sick  father  from  one  town  to  another 
on  a  frosty  morning  against  his  will,  whereof  he  died.* 

So  if  a  man  purposely  let  loose  a  wild  or  unruly  beast  which 
he  knows  would  hurt  persons,  and  it  kill  a  man.^ 

Or  if  a  jailor  confine  a  prisoner  against  his  will  in  a  room  with 
a  man  who  has  the  .small  pox  and  he  catch  the  disease  and  die 
of  it.® 

So  giving  an  undue  quantity  of  spirits  to  a  child  of  tender  age, 
whereby  the  child  is  killed.^ 

•  Shaw,  Ch.  J.;  Oom.  v,  Webster,  5  Gush.,  295. 

•  Prin.  Pen.,  4,  206. 

•  Laws  1862,  ch.  197. 

•  4  Bla.  Com.,  196;  1  Hale,  431 ;  1  Hawk.  P.  C.,  ch.  3l,  §  4. 

•  1  Hawk.,  ch.  31,  §  4. 

•  1  Hale,  431-432;  1  Hawk.,  ch.  31,  §  5. 
'  1  Hale,  431. 

"  Fost.,  322. 

•  R.  r.  Martin,  3  C.  &  P.,  211. 
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Or  where  a  wonum  delivered  of  a  child  left  it  naked  and 
exposed  on  the  roadside  where  it  died.^  All  these  and  many 
more  similar  cases  have  been  holden  to  be  homicides. 

But  it  was  said  at  the  common  law  that  there  mnst  be  some 
external  violence  or  corporal  damage  to  the  party,  and  therefore, 
where  a  person,  either  by  working  upon  the  fancy  of  another,  or 
by  harsh  and  unkind  usage,  puts  him  into  such  a  passion  of  grief 
or  fear  that  he  dies  suddenly,  or  contracts  some  disease  which 
causes  his  death,  the  killing  is  not  such  as  the  law  can  notice.* 

Whether  or  not  the  giving  of  false  evidence  against  another 
upon  a  capital  charge  with  intent  to  take  away  his  life  (the  party 
being  executed  upon  such  evidence)  will  amount  to  murder, 
seems  to  be  a  doubtful  point.' 

Murder. 

This  kind  of  homicide  at  the  commo9  law  was  defined  by 
Lord  Coke  to  be,  when  a  man,  of  sound  memory  and  of  the  age 
of  discretion,  unlawfully  kills  any  reasonable  creature,  in  being 
and  under  the  king's  peace,  by  malice  prepense  or  aforethought, 
either  expressed  by  the  party  or  implied  by  law.* 

Murder  at  the  common  law  consisted  of  but  one  degree;  but  the 
Legislature  of  this  State  has  divided  the  crime  into  two  degrees. 
The  principle  in  which  rests  the  statutory  distinction  between 
murder  in  the  first  and  murder  in  the  second  degree,  is  that  of 
the  lex  talionis,  and  took  its  origin  from  the  admitted  harshness 
of  inflicting  death  for  a  homicide  where  death  was  not  intended.^ 

The  provisions  of  the  statutes  of  this  State,  in  relation  to  the 
ofience  of  murder,  are  as  follows: 

Such  killing,  unless  it  be  manslaughter,  or  excusable  or  justi- 
fiable homicide,  as  provided  by  the  statutes,  shall  be  murder  in 
the  first  degree  in  the  following  cases: 

First. — When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being. 

»  R.  V,  Walters,  C.  &  M.,  164;  2  C.  &  R.  864 

•  1  Hale,  427-429 ;  1  East.'P.  0.,  ch.  Sj  §  13  ;  Com.  v,  Webster,  5  Cush.,  295. 

•  Mirror,  ch.  1,  §  9;  Brit.,  ch.  52;  Bract.,  1,  3,  ch.  4;  1  Hawk.  P.  C,  ch. 
31,  §  Y;  3  Inst.,  43;  Post.,  131-132;  1  East.  P.  C.  333,  n.;  4  Bla,  Com.,  196, 
197. 

•  3  Inst.,  47,  61;  1  East.  P.  C,  214. 

•  Wh.  on  Horn.,  354. 
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Second. — When  perpetrated  by  any  act  imminently  dangerous 
to  others  and  evincing  a  depraved  mind,  regai'dless  of  human 
life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual. 

Third. — When  perpetrated  in  committing  the  crime  of  arson 
in  the  first  degree. 

Such  killing,  unless  it  l)e  murder  in  the  first  degree,  or  man- 
slaughter, or  excusable  or  justifiable  homicide,  as  provided  by 
the  statutes,  or  when  perpetrated  without  any  design  to  effect 
death  by  a  person  engaged  in  the  commission  of  any  felony,  is 
murder  in  the  second  degree.^ 

(a)  At  the  conunon  law  one  of  the  requisites  of  murder  was  that 
it  should  be  committed  with  malice  prepense  or  aforethought. 
It  will  be  noticed  that  our  statute  uses  the  words  "premeditated 
design.''  The  Mississippi  statute  useB  the  same  words;  and  it 
was  judicially  held  in  that  State  that,  '^malice  aforethought" 
and  the  words  "premeditated  design"  were,  in  legal  effect, 
regarded  as  the  same.*  The  phrase  "  matice  aforethought "  may, 
therefore,  be  said  to  include  premeditation  and  an  intent  to  kill. 
Malice,  in  its  legal  sense,  denotes  a  wrongful  act  done  intention- 
ally, or  without  just  cause  or  excuse.  It  was  either  express  or 
implied  by  the  conmion  law.  Express  malice  was  defined  to  be 
where  one  person  kills  another  with  a  sedate,  deliberate  mind 
and  formed  design;  such  formed  design  may  be  evidenced  by 
external  circumstances,  discovering  the  inward  intention,  as  lying 
in  wait,  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  the  party  some  bodily  harm;  and  malice  was 
implied  at  conmion  law  from  any  deliberate  cruel  act  committed 
by  one  person  against  another,  however  sudden;  thus,  where  a 
man  kills  another  suddenly,  without  any  or  without  a  consider- 
able provocation,  the  law  implies  malice;  for  no  person,  unless 
of  an  abandoned  heart,  would  be  guilty  of  such  an  act  upon  a 
slight  or  no  apparent  cause  ;^  but  implied  malice,  constituting 
killing,  without  an  intention  to  kill,  murder,  is  not  recognized  in 
our  law.^    The  intention  to  take  life  is  what,  under  our  statute, 

*  Laws  1862,  ch.  197,  ^  5. 

*  McDamil  v.  State,  8  Smed.  &  Mar.,  401. 

*  Whar.  on  Horn.,  38;  1  Hale,  451;  4  Bla.  Com.,  451-200;  1  East.  P.  C, 
ch.  5,  §  2. 

*  Peo.  V,  Austin.  1  Park.,  154. 

C.  P.— 38. 
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constitutes  the  principal  distinction  between  murder  and  man- 
slaughter.^ 

It  is  not  necessary  to  show  that  the  prisoner  had  any  enmity 
to  the  deceased;  nor  will  absence  of  proof  of  ill  will  furnish  the 
accused  with  any  defence,  when  it  is  proved  that  the  act  of  killing 
was  intentional  and  done  without  any  justifiable  cause.* 

It  is  settled,  by  high  authority,  that  the  maliciously  killing 
with  premeditation  and  deliberation,  is  murder,  whether  the 
design  to  effect  death  was  formed  on  the  instant  or  had  previ- 
ously been  entertained.' 

In  cases  of  homicide,  it  is  the  premeditated  design  to  kill  that 
constitutes  murder,  and  it  is  sufficient  that  the  design  precedes 
the  act.  The  Court  of  Appeals  have  said,  in  the  case  before  us, 
the  question  is  not  whether  a  design  to  take  life  existed,4;hat  has 
been  found  by  the  jury;  the  question  is  whether,  where  there  is 
an  intention  to  kill  existing  at  the  mstant  of  striking  the  blow,  is 
such  an  intention  a  premeditated  design  within  the  meaning  of 
the  statute.  The  words  *' premeditated,"  *^  aforethought,"  and 
"  prepense"  possess  etymologically  the  same  meaning.  They  are, 
in  truth,  the  Latin  and  Saxon  synonyms,  expresssing  a  single 
idea,  and  possess  in  law  precisely  the  same  force.  If  there  be 
sufficient  deliberation  to  form  a  design  to  take  life,  and  to  put 
that  design  into  execution  by  destroying  life,  there  is  sufficient 
deliberation  to  constitute  murder,  no  matter  whether  the  design 
be  formed  at  the  instant  of  striking  the  fatal  blow,  or  whether  it  be 
contemplated  for  months,  it  is  enough  that  the  intention  precedes 
the  act,  although  that  follows  instantly.^ 

(b)  Where  an  injury,  intended  against  one  person,  mortally 
affects  another,  as  where  a  blow  aimed  at  one  person  lights  upon 
another  and  kills  him,  the  inquiry  will  be  whether,  if  the  blow 
had  killed  the  person  against  whom  it  was  aimed,  the  offence 
would  have  been  murder  or  manslaughter.' 

Thus,  if  A,  having  malice  against  B,  strikes  at  and  misses  him, 
but  kills  C,  this  is  murder  in  A;  and  if  it  had  been  without  malice, 
and  under  such  circumstances,  that  if  B  had  died,  it  would  have 

• 

*  Peo.  V.  Austin,  1  Park.,  154. 

*  R.  f>.  Harney,  2  B.  &  C,  268. 
'  Peo.  V.  Austin,  1  Park.,  154. 

*  Peo.  t>.  Clark,  7  N.  Y.  (3  Seld.),  394. 

*  Wbar.  on  Horn.,  42. 
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been  manslaugter,  the  killing  of  C  also  would  have  been  bat 
manslaughter.^ 

(c)  It  was  said  at  the  common  law  that  when  an  action,  unlawfiil 
in  itself  is  done  with  deliberation,  and  with  intention  of  mischief  or 
great  bodily  harm,  to  particular  individuals,  or  of  mischief,  indis- 
criminately, fall  where  it  may,  and  death  ensue  against  or  beside 
the  original  intention  of  the  party,  it  will  be  murder.  But  if 
such  original  intention  doth  not  appear,  which  is  matter  of  fact, 
and  to  be  collected  from  circumstances  given  in  evidence,  and  the 
act  was  done  heedlessly  and  incautiously,  it  will  be  manslaughter, 
not  accidental  death,  because  the  act  upon  which  death  ensued 
was  unlawful.' 

Thus,  if  a  person  breaking  in  an  unruly  horse  willfully  ride 
him  among  a  crowd  of  persons,  the  probable  danger  beiog  great 
and  apparent,  and  death  ensue  from  the  viciousness  of  the 
animal,  it  was  held  murder;  for  how  could  it  be  supposed  that 
a  person  willfully  doiug  an  act  so  manifestly  attended  with  dan- 
ger,  especially  if  he  showed  any  consciousness  of  danger  himself, 
should  intend  any  other  than  mischief  to  those  who  might  be 
encountered  by  him.' 

So  also  it  was  held  that  if  a  man  knowing  that  people  are 
passing  along  the  street,  t^row  a  stone  likely  to  do  injury,  or 
shoot  over  a  house  or  w^U  with  intent  to  do  hurt  to  people,  it 
was  murder,  on  acconnt  of  previous  malice,  though  not  directed 
against  any  particular  individual,  and  it  is  no  excuse  that  the 
party  was  bent  upon  mischief  generally.^ 

So  also  if  a  man  mischievously  throw  from  a  roof  into  a 
crowded  street  where  passengers  are  constantly  passing  and 
repassing  a  heavy  piece  of  timber,  calculated  to  produce  death 
on  such  as  it  might  fall,  and  death  ensue,  the  offence  was  murder 
at  the  common  law.^ 

The  intent  to  do  bodily  harm  to  some  one  out  of  a  number  of 
persons  is  necessary  to  constitute  the  crime  of  murder  under  the 
second  subdivision,  even  where  the  homicide  is  effected  by  an  act 

'  1  Hale,  379 ;  Fost.,  261 ;  1  Hawk.,  ch.  31,  §  542. 

*  Wh.  C.  L.  367;  1  Russ.  on  C,  539 ;  Foster,  261. 

.•  1  Hale,  476 ;  4  Bla.  Com.,  200 ;  1  East.  P.  C,  231. 

*  1  Hale,  475;  3  Inst.,  57;  1  East.  P.  C,  231. 

*  Whar.  on  Horn.,  45. 
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immediately  dangerous  to  others,  evincing  a  depraved  mind 
regardless  of  human  life.^ 

The  second  subdivision  embraces  those  cases  only  where  the 
act  resiilting  in  death  is  such  as  to  imperil  indiscriminately  the 
lives  of  many  persons,  without  being  aimed  at  any  one  in  par- 
ticular, and  therefore  does  not  include  a  case  of  killing  without 
premeditated  design  to  effect  death,  though  pei*petrated  by  such 
acts,  as  were  inuninently  dangerous  to  the  person  killed,  and 
evinced  a  depraved  mind,  regardless  of  the  life  of  the  deceased.^ 

Where,  on  a  trial  for  murder,  it  appeared  that  the  prisoner 
and  the  deceased  had  been  engaged  in  a  fight  or  scuffle  in  the 
public  highway,  and  the  prisoner,  after  knocking  down  the 
deceased,  took  from  the  stone  wall  a*  large  stone,  and,  with  both 
hands,  threw  it  upon  the  head  of  the  deceased  so  as  to  break  in 
his  skull  and  cause  his  death,  and  the  presiding  judge  charged  the 
jury  that  if  they  believed  the  deceased  came  to  his  death  by  a 
blow  from  the  stone  thrown  against  him,  the  c^ise  was  capable  of 
being  regarded  as  a  case  of  murder  under  the  second  subdivision 
of  the  section  defining  murder;  the  charge  was  held  to  be  erro- 
neous, and  a  new  trial  was  granted.  Where  the  facts  of  the 
case  bring  it  within  any  of  the  degrees  of  manslaughter  it  cannot 
fall  within  any  definition  of  murder,  and  where  death  is  felon- 
iously caused  in  a  cruel  and  unusual  manner,  and  in  the  heat  of 
passion,  the  character  of  the  crime  depends  on  the  intent;  if  done 
without  a  design  to  effect*death,  it  is  manslaughter  in  the  second 
degree;  if  done  with  premeditated  design,  it  is  murder  under  the 
first  subdivision  of  the  section  defining  murder.  But  if  done  in 
the  heat  of  passion,  it  cannot,  whatever  may  have  been  the 
design,  be  classed  under  the  second  subdivision  of  the  section 
defining  murder.' 

(d)  An  offence  which  is  liable  to  be  punished  either  by 
imprisonment  in  a  State  prison,  or  by  a  less  punishment,  in  the 
discretion  of  the  court,  is  a  felony,  and  a  homicide  perpetrated 
by  a  person  while  engaged  in  the  commission  of  such  an  offence, 
is  murder,  within  the  above  provision  of  the  statute.^ 

At  the  common  law,  if  the  act  on  which  death  ensued,  be 

»  Peo.  V,  Sheriff,  &c,,  1  Park.,  659. 

•  Darry  v,  Peo,,  10  N.  Y.  (6  Seld.),  120. 

■  Peo.  V  Johnson,  1  Park.,  291.    Vide  Darry  v.  Peo.,  10  N.  Y,,  120. 

*  Peo.  V.  Van  Steenburgh,  1  Park.,  39. 
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malum  in  se,  it  was  murder  or  manslaughter,  according  to  the 
circumstances.  If  done  in  prosecution  of  a  felonious  intent,  but 
death  ensued,  against  or  beside  the  intent  of  the  party,  it  was 
murder;  but  if  the  intent  went  no  further  than  to  commit  a  bare 
trespass,  it  was  merely  manslaughter.^ 

Thus,  where  A  shot  at  the  of  poultry  of  B,  and,  by  accident, 
killed  B  himself,  if  his  intent  were  to  steal  the  poultry,  which 
must  be  collected  from  the  circumstances,  it  was  murder,  by  rea- 
son of  that  felonious  intent;  but  if  it  were  done  wantonly  and 
without  that  intent,  it  will  be  merely  manslaughter,' 

(e)  At  the  common  law,  the  killing  of  a  master  by  his  servant 
and  of  a  husband  by  his  wife  were  known  as  petit  treason.  Our 
statute  declares  that  the  killing  of  a  master  by  his  servant,  or  of 
a  husband  by  his  wife,  shall  not  be  deemed  any  other  or  higher 
offence  than  if  committed  by  any  other  person.® 

(/)  Every  inhabitant  or  resident  of  this  State  who  shall,  by 
previous  appointment  or  engagement,  fight  a  duel  without  the 
jurisdiction  of  this  State,  and  in  so  doing  shall  inflict  a  woimd 
upon  his  antagonist  or  any  other  person,  whereof  the  person  thus 
injured  shall  die  in  this  State,  and  every  second  engaged  in  such 
duel,  shall  be  deemed  guilty  of  murder  within  this  State,  and 
may  be  indicted,  tried  and  convicted  in  the  county  where  such 
death  shall  happen. 

Every^  person  indicted  imder  the  provisions  of  the  above  sec- 
tion may  plead  a  former  conviction  or  acquittal  for  the  same 
offence  in  another  State  or  country,  and  if  such  plea  be  admitted 
it  shall  be  a  bar  to  any  other  or  further  proceeding  against  such 
person  for  the  same  offence  within  this  State.^ 

Justifiable  Homicide. 

Mr.  'W^HABTON,  in  his  work  upon  homicide,  says  that  justifiable 
homicide  is  that  which  is  committed- either — ' 

1st.  By  unavoidable  necessity,  without  any  will,  intention  or 
desire,  or  any  inadvertance  or  negligence  in  the  party  killing,  and 
therefore  without  blame,  such  as  by  an  ofiicer  executing  a  criminal 

»  Wh.  on  H.,  46. 

'  Id.;  1  Hale,  475 ;  3  Inst.,  56. 

•  2  R.  S.,  667,  §  8. 

*  Id.,  §§  6,  7. 
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pursuant  to  the  death  warrant  and  in  strict  conformity  to  the 
law  in  every  particular. 

2d.  For  the  advancement  of  public  justice,  as  where  an  officer 
in  the  due  execution  of  his  office  kills  a  person  who  assaults  and 
resists  him;  or  where  a  private  person  or  officer  attempts  to  ai-rest 
a  man  charged  with  felony  and  is  resisted,  and  in  the  endeavor 
to  take  him  kills  him;  or  if  a  felon  flee  from  justice  and  in  the 
pursuit  he  be  killed,  where  he  cannot  be  otherwise  taken;  or  if 
there  be  a  riot  or  a  rebellious  assembly,  and  the  office^rs  or  their 
assistants  in  dispersing  the  mob  kill  some  of  them,  where  the 
riot  cannot  be  otherwise  suppressed;  or  if  prisoners  in  jail  or 
going  to  jail  assault  or  resist  the  officers  while  in  the  necessary 
discharge  of  their  duty,  and  the  officers  or  their  aids,  in  repelling 
force  by  force,  kill  the  party  resisting;  or  thirdly,  for  the  pre- 
vention of  any  atrocious  crime  attempted  to  be  committed  by 
force,  such  as  murder,  robbery,  house-breaking  in  the  night  time, 
rape,  mayhem  or  any  other  act  of  felony  against  the  person.^ 

The  Bevised  Statutes  of  this  State,  in  the  article  upon  homi- 
cide, declare  that  homicide  is  justifiable  when  committed  by 
public  officers  and  those  acting  by  their  command  in  their  aid 
and  assistance,  either, 

1st.  In  obedience  to  any  judgment  of  a  competent  court;  or, 

2d.  When  necessarily  committed  in  overcoming  actual  resist- 
ance to  the  execution  of  some  legal  process,  or  to  the  discharge 
of  any  other  legal  duty;  or, 

3d.  When  necessarily  committed  in  retaking  felons  who  have 
been  rescued  or  who  have  esca})ed;  or 

4th.  When  necessarily  conmiitted  in  arresting  felons  fleeing 
from  justice.' 

Homicide  is  also  justifiable  when  committed  by  any  person  in 
either  of  the  following  cases: 

Ist.  When  resisting  any  attempt  to  murder  such  person  or  to 
commit  any  felony  upon  him  or  her,  or  upon  or  in  any  dwelling 
house  in  which  such  person  shall  be;  or, 

2d.  When  committed  in  the  lawful  defence  of  such  person  or 
of  his  or  her  husband,  wife,  parent,  child,  master,  mistress  or 
servant,  when  there  shall  be  a  reasonable  ground  to  apprehend 
a  design  to  commit  a  felony  or  to  do  some  great  "personal  injury, 

*  Whar.  on  Horn.,  37. 

•  2  R.  S.,  660,  §  2. 
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and  there  shall  be  imminent  danger  of  such  design  being  accom- 
plished; or, 

3d.  When  necessarily  committed  in  attempting  by  lawful  ways 
and  means  to  apprehend  any  person  for  any  felony  committed, 
or  in  lawfully  suppressing  any  riot,  or  in  lawfully  keeping  and 
preserving  the  peace.^ 

(a)  Where  homicide  is  committed  in  obedience  to  a  judgment 
of  a  competent  court,  as  by  the  sheriff  in  obedience  to  a  writ  of 
execution,  it  is  of  course  justifiable;  but  the  judgment  and  sen- 
tence must  be  strictly  followed:  thus,  where  the  judgment  is  to 
be  hanged,  the  felon  should  not  be  beheaded.' 

Amongst  the  acts  of  unavoidable  necessity,  may  be  classed  the 
execution  of  malefactors,  by  the  person  whose  office  obliges  him, 
in  the  performance  of  public  justice,  to  put  those  to  death  who 
have  forfeited  their  lives  by  the  laws  and  verdict  of  their  country. 
These  are  acts  of  necessity  and  even  of  public  duty,  and  therefore 
not  only  justifiable,  but  conunendable  where  the  law  requires 
them.' 

(6)  The  rule  was  held  at  the  common  law  that  where  a  person 
was  indicted  for  a  felony,  and  would  not  suffer  himself  to  be 
arrested  by  an  officer  having  a  warrant  for  that  purpose,  it  was 
held  that  the  officer  might  lawfully  kill  him,  if  he  could  not 
otherwise  be  taken,  though  such  person  were  innocent,  and 
though,  in  truth,  no  felony  had  been  committed.^ 

And  in  civil  cases  the  resistance  will  justify  the  officer  in  pro- 
ceeding to  the  last  extremity.  So,  that  in  all  cases,  whether 
civil  or  criminal,  where  persons  having  authority  to  arrest  or 
imprison,  and  using  the  proper  means  for  that  purpose^  are 
resisted  in  so  doing,  they  may  repel  force  with  force,  and  need 
not  give  back,  and  if  the  party  making  resistance  is  unavoidably 
killed  in  the  struggle,  the  homicide  is  justifiable.^ 

Jailors  and  their  officers  are  under  the  same  special  protection 
as  other  ministers  of  justice;  and  if,  therefore,  in  the  necessary 
discharge  of  their  duty  they  meet  with  resistance,  whether,  from 
prisoners  in  civil  or  criminal  suits,  or  from  others  in  behalf  of 

»  2  R.  S.,  660,  §  3. 

•  1  Hale,  433,  454,  466-501 ;  2  Hale,  411 ;  3  Inst.,  52^211 ;  4  Bla.  Com.,  179. 

•  Fost.,  267;  1  H&le,  496,  502;  4  BU.  Com.,  178. 

•  1  Hawk.  P.  C.,.ch.  28,  §  12. 
•  *  1  Hale,  494. 
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such  prisoners,  they  are  not  obliged  to  retreat  as  far  as  they  can 
with  safety,  but  may  fully  and  without  retreating,  repel  force  by 
force,  and  if  the  party  so  resisting  happen  to  be  killed,  this  on 
the  part  of  the  jailor  or  his  officer,  or  any  person  coming  in  aid 
of  him,  was  at  the  conmion  law  justifiable  homicide.^ 

As  a  general  principle,  officers  of  the  law,  when  their  authority 
to  arrest  or  imprison  is  resisted,  will  be  justified  in  opposing 
force  to  force  if  death  should  be  the  consequence;*  yet  they  ought 
not  to  come  to  extremities  upon  every  slight  interruption  without 
a  reasonable  necessity.^  And  if  they  should  kill  where  no  resist- 
ance is  made,  it  will  be  murder,  and  the  same  rule  will  exist  if 
they  should  kill  the  party  after  the  resistance  is  over,  and  the 
necessity  has  ceased,  provided  sufficient  time  has  elapsed  for  the 
blood  to  have  cooled,^  and  at  the  least  it  will  be  manslaughter.^ 

So  long  as  a  party  liable  to  arrest  endeavors  peaceably  to  avoid 
it,  he  may  not  be  killed;  but  whenever,  by  his  conduct,  he 
puts  in  jeopardy  the  life  of  any  attempting  to  arrest  him,  he  may 
be  killed,  and  the  act  will  be  justifiable.® 

Mr.  Wharton,  in  the  discussion  of  this  subject,  in  his  work 
upon  homicide,  divides  the  cases  which  have  arisen  thereunder 
into  two  classes  where  the  homicide  is  occasioned  by  officers  in 
efiecting  arrests  in  civil  and  in  criminal  cases,  and  states  that  in 
civil  suits,  if  the  party  against  whom  the  process  was  issued  fly 
from  the  officer  endeavoring  to  arrest  him,  or  if  he  fly  after  an 
arrest  actually  made,  or  out  of  custody  in  execution  for  debt,  and 
the  officer,  not  being  able  to  overtake  him,  make  use  of  any 
deadly  weapon,  and  by  so  doing,  or  by  other  means,  intentionally 
kill  him  in  the  pursuit,  it  has  been  said  that  it  will  amount  to 
murder;^  but  this  is  an  extreme  case,!  as  the  same  authorities 
inform  us  that  if  the  officer,  in  the  heat  of  the  pursuit  and  merely 
in  order  to  overtake  the  party,  should  trip  up  his  heels,  or  give 
him  a  stroke  with  an  ordinary  cudgel,  or  other  weapon  not  likely 
to  kill,  and  death  should  unhappily  ensue,  this  will  not  amount 

'  Fost.,  321 ;  1  Hale,  481,  496. 

•  4  Blac.  Com.,  180. 

•  1  East.^P.  C,  297. 

•  1  Hale,' 481 ;  Fost.,  291  Whar.  on  Horn.,  48. 

•  lEast.  P.O.,  625. 

•  Whar.  on  Horn.,  50;  State  t>.  Anderson,  1  Hill  S.  C.  R.,  327. 
'  1  Hale,  481;  Fost.,  291. 
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to  more  than  manslaughter,'  if,  in  some  cases,  even  to  that  offence. 
But  it  will  be  observed  that,  by  our  statute,  such  homicide  is  jus- 
tifiable when  necessarily  committed  by  public  officers  and  those 
acting  by  their  conunand  in  their  aid  and  assistance,  in  overcom- 
ing actual  resistance  to  the  execution  of  some  legal  process,  or  to 
the  discharge  of  any  other  legal  duty. 

In  examining  the  cases  of  justifiable  homicide  by  officers  in 
making  arrests  in  criminal  cases,  it  will  be  seen  that  a  distinction 
exists  between  cases  of  misdemeanor  and  felony.  In  the  former 
(witl^  the  exception,  however,  of  some  flagrant  misdemeanors),  it 
is  not  lawful  to  kill  the  party  accused  if  he  fly  from  the  arrest, 
though  he  cannot  otherwise  be  overtaken,  and  though  there  be  a 
warrant  to  apprehend  him,  and,  generally  speaking,  it  will  be 
murder;  but  under  circumstances  it  may  amount  only  to  man- 
slaughter, if  it  appear  that  death  was  not  intended.' 

Where  a  felony  has  been  committed,  or  a  dangerous  wound 
given,  and  the  party  flees  from  justice,  he  may  be  killed  in  the 
pursuit  if  he  cannot  otherwise  be  overtaken ;  and  the  same  rule 
holds  if  a  felon,  after  arrest,  break  away  as  he  is  being  carried  to 
jail  and  his  pursuers  cannot  retake  without  killing  him.  But  if  he 
may  be  taken  in  any  case  without  such  severity,  it  is  at  least  man- 
slaughter in  him  who  kills  him;  and  the  jury  ought  to  inquire 
whether  it  were  done  of  necessity  or  not.^  The  slayer,  in  such 
cases,  must  not  only  show  that  a  felony  was  actually  committed, 
but  that  he  avowed  his  object,  and  that  the  felon  refused  to  sub- 
mit, and  that  the  killing  was  necessary  to  make  the  arrest.^ 

Upon  the  principle  that  a  person  cannot  be  killed  in  order  to 
secure  his  arrest  for  a  misdemeanor,  it  was  held  that  it  is  no 
excuse  for  killing  a  man  that  he  was  out  at  night  as  a  ghost, 
dressed  in  white,  for  the  purpose  of  alarming  the  neighborhood, 
though  he  could  not  otherwise  be  taken.^ 

Although  an  officer  must  not  kill  for  an  escape  where  the  party 
is  in  custody  for  a  misdemeanor,  yet  if  the  party  assault  the 
officer  with  such  violence  that  he  has  reasonable  groui^d  for 

*  R.  V.  Trantor,  Stra.,  499;  Whar.  on  Horn.,  48. 

*  Whar.  on  Horn/,  49;  1  East.  P.  C,  302. 

*  Whar.  on  Horn.,  50;  1  Hale,  481 ;  Fost.,  27;  1  Buss,  on  Or.,  533. 

*  Wh.  on  Horn.,  50;  2  Dev.,  58. 

*  I  East.,  P.  C,  302. 
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believing  his  life  to  be  in  peril,  he  may  justify  killing  the 
party.* 

An  officer  who  makes  an  arrest  out  of  his  proper  district,  or 
without  any  warrant  or  authority,  and  purposely  kills  the  party 
for  not  submitting  to  such  arrest,  will,  generally  speaking,  be 
guilty  of  murder  in  all  cases  where  an  indifferent'person  acting 
in  the  like  manniir,  without  any  such  pretence,  would  be  guilty 
to  that  extent.^ 

An  arrest  not  unlawful  in  itself  may  be  performed  in  a  manner 
so  criminal  and  improper,  or  by  an  authority  so  defective  as  to 
make  the  party  performing  it,  and  in  the  prosecution  of  his  pur- 
pose causing  the  death  of  another  person,  guilty  of  murder;  and 
as  the  circumstances  of  the  case  may  vary,  the  party  so  killing 
another  may  be  guilty  only  of  the  extenuated  offence  of  man- 
slaughter.^ 

Where  no  process  has  been  issued,  a  homicide  can  only  be  justi- 
fied, even  by  an  officer,  by  showing  the  actual  conumssion  of  a 
felony,  and  that  there  was  a  positive  necessity  to  take  life  in  order 
to  arrest  or  detain  the  felon;  and  it  is  no  defence  to  an  officer  in 
such  a  case  to  show  that  he  had  reasonable  ground  to  believe  that 
the  deceased  would  otherwise  accomplish  an  escape.^ 

(c)  This  class  of  justifiable  homicides  is  what  was  known  at 
tfie  common  law  as  se  defendendo,  or  in  self  defence,  and  was 
committed  in  defence  of  a  man's  person  upon  some  sudden  aJSray, 
considered  by  the  law  as  in  some  measure  blamable  and  barely 
excusable.^  The  rule  at  the  common  law  was  stated  to  be  that 
when  a  man  is  assaulted  in  the  course  of  a  sudden  brawl  or  quar- 
rel, he  may  in  some  cases  protect  himself  by  killing  the  person 
who  assaults  him,  and  excuse  himself  on  the  ground  of  self-defence; 
but  in  order  to  entitle  himself  to  this  plea  he  must  make  it  appear, 
first,  that  before  a  mortal  stroke  was  given  he  had  declined  any 
further  combat;  secondly,  that  he  then  killed  his  adversary 
through  mere  necessity,  in  order  to  avoid  immediate  death.^  Or 
in  the  language  of  another  writer,  *'  If  a  person  engaged  in  a 

*  Whar.  on  Horn.,  53 ;  Forster's  Case,  1  Lewin,  187;  1  Russ.  on  Or.,  643. 
'  1  East.  P.  0.,  312;  Whar.  on  Horn.,  52. 

'  Whar.  on  Horn.,  52;  1  East.  P.  C,  297;  1  Hale,  481-489, 494;  2  Hale,  84 ; 
1  Ventr.,  216. 

*  Conraddy  v,  Peo.,  5  Park.,  234. 

*  Fost.,  273. 

"  1  East.  P.  C,  ch.  5,  §  51. 
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sudden  afiray  quit  the  combat  before  he  has  inflicted  a  mortal 
wound,  and  retreat  and  fly  as  far  as  he  can  with  safety,  and  then 
urged  by  mere  necessity,  kill  his  adversary  for  the  preservation 
of  his  own  life,  the  homicide  is  excusable."  ^ 

At  the  conmion  law  it  was  held,  that  in  order  to  justify  the 
killing,  the  bare  fear  of  danger  or  great  bodily  harm,  unaccom* 
panied  by  any  overt  act  indicating  a  present  intention  to  kill  or 
injure,  would  not  warrant  a  party  in  killing  another.*  But  in 
the  case  of  T.  O.  Selfridge,^  the  following  principles  were  laid 
down: 

JfVrst. — ^That  a  man  who,  in  the  lawful  pursuit  of  his  busi- 
ness, is  attacked  by  another  under  circumstances  which  denote  an 
intention  to  take  away  hia  life  or  to  do  him  some  enormous 
bodily  harm,  may  lawfully  kill  the  assailant,  provided  he  use  all 
the  means  in  his  power  otherwise  to  save  his  own  life  or  prevent 
the  intended  harm,  such  as  the  retreating  as  far  as  he  can,  or  dis- 
abling his  adversary  without  killing,  if  it  be  in  his  power. 

Second. — When  the  attack  upon  him  is  so  sudden,  fierce  and 
violent  as  that  a  retreat  would  not  diminish,  but  increase  his  dan- 
ger, he  may  instantly  kill  his  adversary  without  retreating  at  all. 

Third. — ^When,  from  the  nature  of  the  attack,  there  is  reason- 
able ground  to  believe  that  there  is  a  design  to  destroy  his  life, 
or  commit  any  felony  upon  his  person,  the  killing  of  the  assailant' 
will  be  excusable  homicide,  although  it  should  afterwards  appear 
that  no  felony  was  intended. 

The  Court  of  Appeals  in  this  State  have  stated  the  rule  to  be 
that,  one  who  is  without  fault  himself,  when  attacked  by  another, 
may  kill  his  assailant  if  the  circumstances  be  such  as  to  furmsh 
reasonable  ground  for  apprehending  a  design  to  take  away  his 
life,  or  do  him  some  great  bodily  harm,  and  there  is  reasona- 
ble ground  for  believing  the  danger  inuninent,  that  such  design 
will  be  accomplished,  although  it  may  afterwards  turn  out  that 
the  appearances  were  false,  and  there  was  in  fact  no  such  design, 
nor  any  danger  that  it  would  be  accomplished.  But  this  princi- 
ple will  not  justify  returning  blows  with  a  dangerous  weapon 
when  he  is  struck  with  the  naked  hand,  and  there  is  no  reason  to 

>  1  Arch.  Gr.  Pr.,  224;  Fost.,  276;  1  Hale,  481,  483;  1  Hawk.,  ch.  29, 
§§  13,  14.* 
■  1  East.  Or.  L.,  271-272;  1  Hale,  484. 
'  Appendix  to  Whar.  on  Horn.,  Boston,  (Munph. 
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apprehetid  a  design  to  do  him  great  bodily  harm.  Nor  will  it 
justify  homicide  when  the  combat  can  be  avoided,  or  where,  after 
it  is  commenced,  the  party  can  withdraw  from  it  in  safety  before 
he  kills  his  adversary;  for  after  a  conflict  has  commenced,  he 
must  not  only  quit  it,  if  he  can  do  so  in  safety,  before  he  kills 
his  adversary,  but  if  his  adversary  try  to  escape,  he  must  not 
pursue  and  give  him  fatal  blows  with  a  deadly  weapon.* 

In  another  case,  the  Dutchess  oyer  and  terminer,  held  that  to 
justify  the  taking  of  life  in  self-defence,  it  is  necessary  that  the 
prisoner  himself  should  have  been  attacked,  that  he  should  have 
had  reasonable  ground  to  suppose  that  the  object  of  the  attack 
was  to  kill  him,  or  do  him  great  bodily  harm;  that  he  should 
have  been  imable  to  withdraw  himself  from  such  imminent  danger, 
and  therefore  should  have  been  compelled  to  kill  his  assailant  to* 
protect  himself  against  his  attack.  A  person  is  not  responsible 
for  a  mistake  which  he  makes  in  self-defence,  in  supposing  a  deadly 
design  which  does  not  exist;  but  he  must  be  actually  assailed,  and 
he  must  show  reasonable  ground  for  supposing  that  his  only 
recourse  was  to  kill  his  assailant.  To  a  certain  extent,  a  person 
must  be  his  own  judge  in  such  a  case;  but  if  he  act  honestly,  and 
upon  reasonable  ground,  he  will  not  be  held  accountable  for  a 
mistake  made  under  such  excitement,  and  the  great  apparent  per- 
sonal danger  to  himself.' 

Whether  a  homicide  is  justifiable  under  the  statute,  is  to  be 
determined  by  the  jury  from  their  conviction,  whether  there  was 
reasonable  ground  for  the  prisoner  to  apprehend  great  personal 
injury,  and  not  from  the  circumstances  that  the  prisoner  did,  in 
fact,  entertain  such  apprehension.' 

{d)  Another  class  of  justifiable  homicide  by  our  statute  is  what 
was  known  to  the  common  law  as  se  et  sua  d^endendo,  which 
was  said  to  be,  if  a  person  by  violence  or  surprise,  attempt  to 
commit  a  felony  upon  the  person,  habitation  or  property  of 
another,  the  latter  might  repel  force  by  force,  and,  if  in  the  con- 
flict, he  happen  to  kill  the  offender,  the  homicide  is  justifiable.^ 

At  the  common  law  also  it  was  the  rule  that  under  the  excuse 
of  self  defence  the  principal  civil  and  natural  relations  are  com- 

'  Shorter  v,  Peo.,  2  N.  Y.  (2  Com.),  193 ;  Uhl  v,  Peo.,  5  Park.,  4W). 

*  Peo.  V,  Cole,  4  Park.,  85. 

*  Peo.  V,  Austin,  1  Park.,  154. 

*  Post. ,^3. 
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prehended;  therefore  master  and  servant,  parent  and  child,  hus- 
band and  wife  killing  an  assailant  in  the  necessary  defence  of 
each  other  respectfully,  are  excused,  the  act  of  the  relation  assis1> 
ing  being  construed  the  same  as  the  act  of  the  party  himself.^ 

For  if  a  man  attempt  to  rob  or  murder  another,  the  latter  may 
repel  force  by  force,  and  even  his  servant  attendant  upon  him,  or 
any  other  person  present,  may  interpose  to  prevent  the  intended 
offence,  and  if  the  party  attacking  be  killed  by  either  the  party 
attacked  or  him  who  interposes,  the  homicide  is  justifiable.'  And 
this  rule  extends  to  the  case  of  master  and  servant,  husband  and 
wife,  parent  and  child  killing  in  defence  of  each  other  respect- 
ively.^ So  a  woman  may  lawfully  kill  in  deduce  of  her  chastity 
if  a  man  attempt  to  conunit  a  rape  upon  her.^  So  if  an  attempt 
be  made  to  commit  arson  or  burglary  in  the  habitation,  the  owner 
or  any  part  of  his  family,  or  even  a  lodger,  may  lawfully  kill  the 
assailants  to  prevent  the  mischief  intended.^ 

As  by  our  statute  the  homicide,  in  order  to  be  justifiable,  must 
be  in  resisting  a  felony,  so  at  the  common  law  a  man  could  not 
thus  justify  homicide  to  prevent  a  mere  trespass  or  any  offence 
without  force.* 

When  it  is  said  that  a  man  may  rightfully  use  as  much  force 
as  is  necessary  for  the  protection  of  his  person  or  his  property, 
it  should  be  recollected  that  this  rule  is  subject  to  the  most 
important  modification  that  he  shall  not,  except  in  extreme  cases, 
endanger  human  life  or  great  bodily  harm.  It  is  not  every  right 
of  person,  and  still  less  of  property,  that  can  lawfully  be  asserted, 
or  even  wrong  that  may  rightly  be  redressed,  by  extreme  reme- 
dies. There  is  a  wanton  disregard  of  social  duty  in  taking  or 
endeavoring  to  take  the  life  of  a  fellow  being,  in  order  to  save 
one's  self  from  a  comparatively  slight  wrong,  which  the  law 
abhors.  You  may  not  kill  because  you  cannot  otherwise  effect 
your  object,  although  the  object  sought  to  be  effected  is  right* 
You  can  only  kill  to  save  life  or  limb,  or  prevent  a  great  crime » 
or  to  accomplish  a  necessary  public  duty.    It  is  therefore  said 

'  I  Hale,  484;  4  Blac.,  Com.,  ISC. 

■  Fost.,  274;  1  Hale,  481-484;  1  Hawk.,ch.  28,  §§21,22;  Id.,  ch.29,  §  16. 

*  I  Hale,  484. 

*  Fost,  274;  1  Hale,  485. 

•  Fo8t.,  274. 

•  1  Hawk,,  ch.  28,  §  28 ;  Cro.  Car.,  537;  1  Hale,  445, 485-488;  Post.,  291. 
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that  if  one  deliberately  kills  another  to  prevent  a  mere  trespass 
on  his  property,  whether  the  trespass  could  or  could  not  other- 
wise be  prevented,  he  is  guilty  of  murder.* 

{e)  In  the  case  of  a  riot  or  rebellious  assembly,  the  peace  offi- 
cers and  their  assistants  endeavoring  to  disperse  the  mob,  were 
justified  at  common  law  in  proceeding  to  the  last  extremity,  in 
case  the  riot  could  not  be  otherwise  suppressed.*  And  one  of 
the  sections  of  the  statute  makes  the  homicide  justifiable  when 
committed  by  public  officers  in  the  discharge  of  their  legal  duty, 
but  the  third  subdivision  makes  the  homicide  also  justifiable 
when  necessarily  committed  by  any  person  in  attempting  by  law- 
ful ways  and  means  to  apprehend  any  person  for  any  felony  com- 
mitted, or  in  lawfully  suppresssng  a  riot,  or  in  lawfully  keeping 
and  preserving  the  peace. 

It  was  said  at  the  common  law  that  perhaps  the  killing  of 
dangerous  rioters  migHt  be  justified  by  any  private  persons  who 
could  not  otherwise  suppress  them  or  defend  themselves  firom 
them,  inasmuch  as  every  private  person  seems  to  be  authorized 
by  the  law  to  arm  himself  for  the  preservation  of  the  peace.^ 

In  a  case  of  a  mere  aflSray  or  beating  with  fists,  it  cannot  be 
necessary  for  a  third  person  to  resort  to  fire  arms,  or  take  life  in 
any  case  for  the  purpose  of  protecting  one  combatant  from  being 
injured  by  the  other,  and  if  life  be  unnecessarily  taken  by  a  third 
person  interfering  between  two  combatants  for  the  purpose  of 
preserving  the  peace,  in  protecting  one  against  the  oth^,  the 
ofience  is  manslaughter.^ 

Excusable  Homicide. 

It  is  remained  that  in  cases  of  justifiable  homicide,  the  slayer 
is  in  no  kind  of  fault  whatever,  not  even  in  the  minutest  degree, 
and  is  to  be  therefore  totally  acquitted  and  discharged  with  com- 
mendation rather  than  blame;  but  that  such  is  not  quite  the  case 
in  excusable  homicide;  the  very  name  whereof  imports  some 
fault,  some  error,  or  omission,  so  trival,  however,  that  the  law 

■  Com.  V,  Drew,  4  Mass.,  391. 

•  1  Hale,  53,  494,  495. 

'  1  Hawk.  P.  C,  ch.  28,  §  14;  Fost.,  272. 

*  Poo.  V.  Cole,  4  Park.,  35. 
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excuses  it  from  the  guilt  of  felony,  though  in  strictness,  it  judges 
it  deserving  of  some  little  degree  of  punishment^ 

By  the  Bevised  Statutes  of  this  State,  there  are  two  sections 
which  designate  the  cases  in  which  homicide  is  declared  to  be 
excusable:  ^ 

1st.  By  accident  and  misfortune  in  lawfully  convicting  a  child 
or  servant,  or  in  doing  any  other  act  by  lawful  means  with  usual 
and  ordinary  caution,  and  without  any  unlawful  intent.^ 

This  is  what  was  known  to  the  common  law,  as  homicide  by 
accident,  or  perinfortuniam  (sometimes,  though  improperly  called 
chance  medley),  and  is  where  a  man  doing  a  lawful  act  without 
intention  of  doing  bodily  harm  to  any  one,  and  using  proper  cau- 
tion to  prevent  danger,  unfortunately  happens  to  kill  another.^ 
It  was  also  sometimes  called  homicide  by  mis-adventure. 

(a)  The  act  must  be  lawful  which  the  party  is  doing  at  the 
time  of  the  accident.  As  where  a  laborer  was  at  work  with  a 
hatchet,  and  the  head  flew  off  and  killed  a  person  standing  by, 
this  was  excusable,  as  being  homicide  by  accident  or  mis-adven- 
ture.^ But  if  the  act  be  unlawful,  that  is  to  say  malum  in  «e,  the 
homicide  will  be  murder  or  manslaughter,  according  to  the  cir- 
cumstances: if  it  be  felony,  the  homicide  is  murdp;  if  a  misde- 
meanor, manslaughter.^  .  The  cases  where  a  person  kills  another 
without  the  design  to  effect  death,  while  engaged  in  the  commis- 
sion of  a  collateral  felony  or  misdemeanor,  will  be  found  spoken 
of  in  another  place. 

{b)  The  act  must  not  only  be  lawful  but  it  must  be  done  with- 
out any  unlawful  intent.* 

(c)  The  act  must  not  only  be  lawful  and  innocent,  but  it  must 
be  done  in  a  proper  manner  and  with  due  caution  to  prevent  mis- 
chief.^ Thus,  it  was  said  at  the  common  law  that  parents,  mas- 
ters, and  other  persons  having  authority  in  foro  domesHco,  may 
give  reasonable  correction  to  those  under  their  care,  and  if  death 
ensue  without  their  fault,  it  will  be  no  more  than  accidental 

'  4  Black.  Com.,  181. 
■  2  R  S.,  666,  §  4. 

•  Fost.,  258;  1  Hawk.  P.  C,  ch.  29,  §  1;  1  Arch.  Cr.  Pr.,  216. 

*  1  Hawk.,  ch.  29,  §  2. 
'  Fost.,  268. 

"  Fo6t.,  258. 
'  Id.,  2C2. 
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death.^  But  if  the  oorrection  exceed  the  bounds  of  due  modera- 
tion, either  in  the  measure  of  it  or  in  the  instrument  made  use  of 
for  the  purpose,  it  is  no  longer  excusable  homicide.^ 

As  to  the  usual  and  ordinary  caution  mentioned  by  the  statute, 
it  should  be  carefully  observed  by  all  persons  following  their 
usual  and  lawful  occupations,  particularly  occupations  from 
which  danger  may  arise.^ 

2d.  By  accident  and  midfortune,  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat, 
without  any  undue  advantage  being  taken  and  without  any  dan- 
gerous weapon  being  used,  and  not  done  in  a  cruel  and  unusual 
manner.^ 

The  general  rule  at  common  law  was  that,  whenever  death 
ensued  from  the  sudden  transport  of  passion  or  heat  of  blood, 
upon  a  reasonable  provocation,  it  was  considered  as  solely  impu- 
table to  human  infirmity,  and  the  offence  was  manslaughter;  for 
it  was  said  that  no  provocation  would  justify  a  man  in  killing 
another,  nor  would  it  excuse  him;  and  whether  the  provocation 
be  by  words  or  acts,  and  whether  slight  or  great,  if  the  parties 
come  to  blows — no  undue  advantage  being  taken  on  either  aide 
— and  death  ensued,  it  was  manslaughter.^  But  by  our  statute, 
where  such  killing  is  by  accident  or  misfortune,  and  not  done 
either  with  a  dangerous  weapon,  or  in  a  cruel  or  unusual  manner, 
it  is  excusable;  but  if  a  dangercHis  weapon  is  used,  or  if  the  kill- 
ing is  done  in  a  cruel  or  imusual  manner,  it  becomes  man- 
slaughter. 

This  gradation  of  homicide  is  what  at  the  common  law  was 
termed  "  chance  medley,"  and  was  said  strictly  to  be  where  death 
ensues  from  a  combat  between  the  parties  upon  a  sudden  quarrel, 
and  it  was  frequently  confounded  with  misadventure  or  accident.^ 
Homicide,  by  *^  chance  medley "  at  the  common  law,  was  said  to 
border  very  nearly  upon  manslaughter,  and  that  in  fact  and 
experience  the  boundaries  were,  in  some  cases,  scarcely  peceiva- 
ble,  though  in  consideration  of  law  they  have  been  iixed.^    The 

»  Fost.,  262. 
■  Id. 

•  1  Arch.  Or.  Pr.,  219. 

*  2  R.  S.,  666,  §  4^ 

,  *  Fost.,  295-290;  1  Hale,  456;  1  Hawk.,  ch.  31,  §§  33,  34. 
«  1  East.  P.  C,  221. 
'  Fost.,  276. 
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true  criterion  between  them  at  common  law  was  stated  to  be  this: 
when  both  parties  are  actually  combatting  at  the  time  the  mortal 
stroke  is  given,  the  slayer  is  guilty  of  manslaughter;  but  if  the 
slayer  has  hot  begun  to  fight,  or,  having  begun,  endeavors  to 
decline  any  further  struggle,  and  afterwards,  being  closely 
pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruction, 
it  was  said  to  be  homicide  excusable  by  self  defence.^ 

The  intentional  killing  of  a  hiunan  being  without  provocation, 
and  not  in  sudden  combat,  is  murder,  although  done  in  the  heat 
of  passion.  Where  one  believes  himself  about  to  be  attacked  by 
another  and  to  receive  great  bodily  injury,  it  is  his  duty  to  avoid 
the  attack  if  in  his  power  to  do  so,  and  the  right  of  attack  for 
the  purpose  of  defence  does  not  arise  until  he  has  done  every- 
thing in  his  power  to  avoid  its  necessity.  Where,  after  a  mutual 
combat  has  been  for  the  moment  terminated,  and  the  fatal  blow 
is  then  struck,  the  question  to  be  determined  is  whether  there 
had  been  sufficient  time  for  the  excited  passion  of  the  prisoner  to 
cool,  and  not  whether  in  point  of  fact  he  did  remain  in  a  state  of 
anger.* 

The  statute  declaring  a  homicide  to  be  excusable  when  com- 
mitted upon  a  sudden  comliat,  without  any  imdue  advantage 
being  taken,  and  without  any  dangerous  weapon  being  used,  and 
not  done  in  a  cruel  or  unusual  manner,  is  not  applicable  to  a 
case  where  the  deceased  was  killed  by  the  prisoner  in  a  fight 
with  fists,  and  ill  which  the  fight  was  arranged  by  the  prisoner 
or  his  friends  with  his  adversary  some  hours  before  the  fight  took 
place.^ 

As  to  what  is  meant  by  the  phrase  ^'  heat  of  passion,"  see  the 
section  upon  manslaughter  in  the  third  degree. 

Manslatbghter. 

Manslaughter,  at  common  law,  is  defined  to  be  the  unlawful 
and  felonious  killing  of  another  without  any  malice,  either  express 
or  implied,*  and  was  of  two  kinds: 

1st.  Volimtary  manslaughter,  which  is  the  unlawful  killing  of 
another  without  malice,  on  sudden  quarrel  or  in  the  heat  of  passion. 

»  4  Blac.  Com.,  184. 

»  Peo.  c.  SuUivan,  7  N.  Y.  (3  Seld.),  397. 

'  Peo.  t>.  Tannan,  4  Park.,  514. 

*  1  Uale,  449;  1  Hawk.,  ch.  30,  §  3;  Selfridge's  Trial,  158. 
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Thus,  if  a  man  be  greatly  provoked  by  any  gross  indignity, 
and  immediately  killed  his  aggressor,  it  was  voluntary  man- 
slaughter, and  not  excusable  homicide,  not  being  se  defendendo; 
neither  was  it  murder,  for  there  was  no  previous  malice.^ 

2d.  Involuntary  manslaughter,  where  a  man  doing  an  unlawful 
act,  not  amounting  to  felony^  by  accident  killed  another.  It 
differed  from  homicide,  excusable  by  mis-adventure  in  this,  that 
mis-adventure  always  happened  in  the  prosecution  of  a  lawful 
act;  but  this  species  of  manslaghter,  in  the  prosecution  of  an 
unlawful  one.  Thus,  where  a  prisoner  did  an  act  lawful  in  itself, 
but  in  an  unlawful  manner,  this  excepted  the  killing  from  homicide 
excusable  jD^  ir^ortuniam^  and  made  it  involuntary  manslaughter.^ 
'  Manslaughter,  by  our  statutes,  is  divided  into  four  degrees, 
which  will  be  found  mentioned  below. 

A,  ManslavgJUeTj  First  Degree, — (a)  The  killing  of  a  human 
being,  without  a  design  to  effect  death,  by  the  act,  procurement  or 
culpable  negligence  of  any  other,  while  such  other  is  engaged: 

1.  In  the  perpetration  of  any  crime  or  misdemeanor  not  amount- 
ing to  felony;  or, 

2.  In  an  attempt  to  perpetrate  any  such  crime  or  misdemeanor. 
In  cases  where  such  killing  would  be  murder  at  the  common 

law,  it  is  manslaughter  in  the  first  degree.^ 

The  cases  falling  under  this  head,  with  but  few  exceptions,  are 
those  where  homicides  ave  conunitted  in  the  prosecution  of  unlaw- 
ful assemblages.  At  the  common  law,  where  an  unlawful  assem- 
blage took  place,  with  the  intention  to  redress  a  private  or  social 
grievance,  and  to  incidentally  resist  process,  merely  so  far  as 
may  be  necessary  to  effect  the  private  or  social  end,  the  offence 
amounted  not  to  the  dignity  of  treason;  and  if,  during  its  com- 
mission, life  is  lost,  the  offender  must  be  tried  for  murder  alone.^ 

**  Where  divers  persons,"  says  Hawkins,  "  resolve  generally  to 
resist  all  opposers  in  the  commission  of  a  breach  of  the  peace, 
and  to  execute  it  in  such  a  manner  as  naturally  tends  to  raise 
tumults  and  affrays,  and  in  so  doing  happen  to  kill  a  man,  they 
are  all  guilty  of  murder,  for  they  must,  at  their  peril,  abide  the 
event  of  their  actions,  who  unlawfully  engage  in  such  bold  dis- 

'  Whar.  on  Horn.,  35. 

•  Id.,  36. 

•  2  H.  S.,  661,  §  6. 

•  Wh.  on  Horn.,  344. 
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turbances  of  the  public  peace  in  opposition  to,  and  defiance  of, 
the  justice  of  the  nation."  * 

Stragglers  and  idlers  caught  up  by  a  mob  in  its  progress, 
become  involved  in  its  guilt,  to  the  very  extent  that  they  are 
aware  of  its  general  purpose;  any  other  principle  would  not  only 
secure  indemnity  for  such  crimes,  but  would  destroy  all  efficiency 
in  government. 

It  is  true  that  a  man  who  drops  mechanically  into  a  crowd 
passing  along  the  street,  is  not  responsible  for  a  murder  com- 
mitted by  one  of  the  nmnber,  if  he  is  entirely  ignorant  that  they 
constitute  an  unlawful  assembly;  but  that  ignorance  cannot  exist 
after  an  order  for  dispersion  is  given  by  the  lawful  authorities. 
The  man  who,  after  such  a  moment  remams  a  passive  spectator, 
is  as  responsible  as  he  who  takes  an  active  part.^ 

'^Hot  blood"  alone  is  of  no  effect  unless  it  is  attended  with, 
sufficient  provocating  causes;  such  causes,  when  taken  in  connec- 
tion with  riotous  homicide  are  comparatively  limited.  The  autho- 
rities all  agree  that  if  there  is  time  to  cool,  taking  in  view  all 
the  circumstances  of  the  case,  hot  blood  can  no  longer  be  set  up. 
Where  an  unlawful  assembly  resorts  to  the  use  of  deadly 
weapons,  and  death  ensues  to  innocent  third  parties,  it  seems 
that  such  a  homicide  is  murder  at  the  common  law,  supposing 
the  guilt  of  the  offender  is  not  extenuated  by  such  a  state  of  hot 
blood  as  would  reduce  the  grade  to  manslaughter.' 

It  will  be  observed  that  the  difference  between  the  common 
law  and  our  statute  in  regard  to  the  above  mentioned  grade  of 
homicide  is  this:  That  while  the  common  law  considered  the  kill- 
ing of  a  human  being  murder,  although  perpetrated  without  a 
design  to  effect  death,  if  the  slayer  was  at  the  time  engaged 
either  in  committing  a  felony  or  in  the  commission  of  a  misde- 
meanor, wjiich  was  in  itself  calculated  to  produce  great  bodily 
harm,  the  offence  was  murder;  but  by  our  statute,  the  killing 
without  a  design  to  effect  death,  where  the  slayer  is  engaged  in 
the  perpetration  or  attempt  to  perpetrate  any  collateral  misde- 
meanor, is  manslaughter  in  the  first  degree.^ 

'  1  Hawk.  P.  C,  ch.  31,  §  51 ;  1  Hale,  439;  4  Black.  Com.,  200 ;  1  East.  P. 
C,  257. 

*  Whar.  on  Horn.,  347. 

*  Whar.  on  Horn.,  353 ;  Hare's  Case.  Phila.  lUots. 

*  Fost.,  261 ;  1  Hawk.,  ch.  29,  §  10. 
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On  the  same  principle  that  parties  engaged  in  a  duel  are  guilty 
of  murder  if  death  ensue,  so  persons  engaged  in  prize  fighting, 
with  the  same  result,  are  guilty  of  manslaughter.  The  difference 
between  the  cases  is  simply  that  of  intent.  In  the  first  instance 
there  is  an  intent  to  take  life;  in  the  second,  an  intent  merely  to 
do  an  unlawful  act  not  amounting  to  felony.^ 

Death  caused  by  the  burning  of  a  steamboat,  which  results 
from  the  making  of  excessive  fires  for  the  purpose  of  creating 
steam  in  order  to  outrace  another  steamboat,  was  held  to  be  man- 
slaughter in  the  first  degree;  the  creating  an  undue  or  unsafe 
quantity  of  steam  for  the  purpose  of  excelling  another  boat  in 
speed  being  a  misdemeanor  tinder  our  statute.^ 

(6)  The  willful  killing  of  an.  unborn  quick  child  by  any  injury 
to  the  mother  of  such  child,  which  would  be  murder  if  it  resulted 
in  the  death  of  such  mother,  is  also  manslaughter  in  the  first 
degree.8 

At  the  common  law,  an  infant  in  the  womb,  although  alive, 
could  not  be  the  subject  of  homicide  unless  where,  after  being 
injured  in  the  womb,  it  was  afterwards  born  alive  but  died  of  the 
injuries  it  before  received;*  and  where  the  killing  of  an  unborn 
quick  child  was  occasioned  by  striking  the  mother,  it  was  held 
at  the  common  law  only  a  misdemeanor. 

As  to  what  is  meant  by  a  quick  child  see  the  section  entitled 
"  Abortion."  « 

(c)  Every  person  deliberately  ajssisting  another  in  the  commis- 
sion of  self-murder,  is  also  guilty  of  manslaughter  in  the  first 
degree." 

At  the  common  law,  if  one  persuaded  another  to  kill  himself, 
the  adviser  was  guilty  of  murder,  and  if  the  party  took  poison 
himself  by  the  persuasion  of  another  in  the  absence  of  the  per- 
suader, yet  it  was  a  killing  by  the  persuader;^  but  the  section  oi 
the  statute  above  quoted  has  reduced  this  offence  from  the  grade 
of  murder  to  that  of  manslaughter  in  the  first  degree. 

»  Whar.  on  Horn.,  147,  et  aeq,;  H.  v.  Murphy,  6  C.  &  P.,  103. 

•  Peo.  V,  Shff.,  Ac.,  1  Park.,  659. 

•  2  R.  S.,  661,  §  8. 

•  2  Hawk.,  ch.  31,  §  16 ;  R.  v.  West.,  2  C.  &  K.,  784. 

•  Ante,  p.  508. 

•  2  R.  S.,  661,  §  7. 

'  1  Hawk.  P.  0.,  27,  §  6.    Vide  Com.  v.  Bowen,  13  Mass.,  356. 
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{B)  ManalcmghteTy  Second  Degree.— {a^  Every  person  who 
shall  administer  to  any  woman  pregnant  with  quick  child,  or 
prescribe  for  any  such  woman,  or  advise  or  procure  any  such 
woman  to  take  any  medicine,  drug  or  substance  whatever,  or 
shall  use  or  employ  any  instrument  or  other  means,  with  intent 
thereby  to  destroy  such  child,  unless  the  same  shall  have  been 
necessary  to  preserve  the  life  of  such  mother,  shall,  in  case  the 
death  of  such  child  or  such  motfier  be  thereby  produced,  be 
deemed  guilty  of  manslaughter  in  the  second  degree.* 

And  where  an  indictment  charged  that  the  accused  adminis- 
tered to  a  pregnant  woman  some  drug,  and  in  another  count  that 
she  employed  some  instrument,  with  intent  thereby  to  procure  a 
miscarriage  of  the  patient,  which  is  all  that  the  act  of  1845,  to 
prevent  the  procurement  of  an  abortion,  requires  to  constitute  a 
misdemeanor,  and  then  went  on  to  allege  that  the  patient  was 
quick  with  child,  and  that  the  death  of  such  child  was  effected, 
and  characterized  the  act  of  the  defendant  as  felonious,  it  was 
held  that  these  allegations  did  not  contradict  the  charge  for  a  mis- 
demeanor, nor  did  they  contain  a  valid  charge  for  felony  which 
would  merge  the  misdemeanor,  because  there  was  no  allegation 
of  an  intent  to  destroy  the  child.® 

The  essential  part  of  the  definition  of  this  offence  is  the  intent 
to  destroy  the  child.  The  statute,  in  relation  to  the  misdemeanor 
for  administering  to  a  pregnant  woman  some  drug,  or  employing 
some  instrument,  is,  '*  where  the  intent  is  to  thereby  procure  a 
miscarriage  of  such  patient.^ 

{b)  The  killing  of  a  human  being  without  a  design  to  effect 
death,  in  a  heat  of  passion,  but  in  a  cruel  and  unusual  manner, 
unless  it  be  committed  under  such  circumstances  as  to  constitute 
excusable  or  justifiable  homicide,  is  also  manslaughter  in  the 
second  degree.* 

The  same  remarks  which  appear  under  the  first  subdivision  of 
manslaughter  in  the  third  degree,  will  in  a  measure  apply  to  this 
grade  of  the  offence.  The  terms  "cruel  and  unusual  manner" 
contained  in  this  section  are  excluded  from  that  relating  to 

*  2  R.  S.,  661,  §  9.    Vide  Abortion,  ante,  p.  508;  Laws  1846,  ch.  22,  §  1. 
'  Peo.  V.  Lohman,  2  Park.,  216. 

'  Peo.  V.  Lohman,  2  Park.,  220.    Vide  also  Abortion,  ante,  p.  508 ;  and  mis- 
carriag'e  as  a  misdemeanor,  post,  p.      ;  2  Barb.,  216 ;  1  Park.,  424. 

*  2R.  S.,  661,§10. 
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excusable  homicide,  in  the  same  maimer  that  the  term  *'  danger- 
ous weapon/'  used  in  the  first  subdivision  of  manslaughter  in  the 
third  degree,  is  also  excluded  from  the  definition  of  excusable 
homicide. 

(c)  Every  person  who  shall  unnecessarily  kill  another,  either — 
lat.  While  resisting  an  attempt  by  such  other  person  to  commit 
any  felony  or  to  do  any  other  unlawful  act;  or,  2d.  After  such 
attempt  shall  have  failed,  is  guilty  of  manslaughter  in  the  second 
degree.^ 

If  the  killing  were  actually  necessary,  the  homicide,  as  we  have 
seen,  would  have  been  justifiable.  Although  a  man  may  have 
the  right  to  resist  the  commission  of  a  felony,  he  should  not, 
except  in  extreme  cases,  endanger  human  life. 

(7.  Manslavgkter^  Third  Degree. — (a)  The  killing  of  another 
in  the  heat  of  passion,  without  a  design  to  effect  death,  by  a  dan- 
gerous weapon,  in  any  case  except  such  wherein  the  killing  of 
another  is  by  statute  declared  to  be  justifiable  or  excusable,  is 
manslaughter  in  the  third  degree.^ 

This  offence  is  nearly  allied  to  the  second  subdivision  of  excusa- 
ble homicides,  or  what  was  known  to  the  conunon  law  as  "  chance- 
medley,"  there  being  excepted  from  that  class  of  excusable  homi- 
cides, cases  like  the  present,  where  the  death  was  occasioned  by 
a  dangerous  weapon,  for  although  the  law,  considering  the 
excitement  of  provoked,  passion  in  a  casual  affray,  and  the  want 
of  design  to  effect  death  upon  the  part  of  the  slayer,  as  in  cases  of 
excusable  homicide,  will  not  lend  its  aid  to  the  use  of  dangerous 
weapons,  or  countenance  the  killing  where  the  death  is  perpetrated 
by  such  means. 

The  same  distinction  between  excusable  homicide,  or  that  divi- 
sion of  it  known  to  the  common  law  as  *^  chance-medley,''  and  man- 
slaughter in  the  third  degree,  under  the  above  subdivision,  which 
exists  under  our  statute,  seemed  to  exist  also  at  the  common  law, 
or  rather  there  was  a  diversity  of  opinion  concerning  it.  Thus, 
where  death  ensued  in  the  case  of  innocent  sports  or  recreations, 
it  fell  within  excusable  homicide;^  but  if  dangerous  weapons  were 

»  2  R.  S.,  661,  §  11. 

•  Id.,  §  12.  * 

■  Post.,  260;  1  East.  P.  C,  268. 
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used,  in  such  sports  and  one  of  the  parties  were  killed,  Lord  Haim 
considered  it  manslaughter.^ 

If  in  a  paroxysm  of  unprovoked  anger,  one  kill  another,  or 
instigated  by  a  brutal  passion,  not  excited  by  such  other,  the 
assailant  kills  his  victim,  it  is  not  that  heat  of  passion  which  forms 
one  of  the  statutory  elements  of  manslaugter.  K  the  intention  to 
kill  exists,  it  is  not  the  less  murder  that  the  killing  occurred 
under  the  excitement  of  unprovoked  and  brutal  passion. 

The  heat  of  passion  mentioned  in  the  statutory  definition  of 
manslaughter,  affords  the  intended  protection  to  the  accused, 
whether  it  was  produced  by  acts  or  words,  if  the  provocation 
was  such  as  was  naturally  calculated  to  produce  it,  for  the  law 
respecting  the  infirmities  of  our  nature,  attaches  a  less  degree  of 
criminality  to  acts  of  violence  perpetrated  under  an  excitement 
provoked  by  the  assailed.*  The  passions  may  be  heated  as  effect- 
ually by  words  as  by  acts,  and  an  assault  may  be  provoked  often- 
times, as  readily  by  the  former,  as  by  the  latter.  In  cases  of 
assault  of  the  person,  it  has  always  been  held  that  provocation  by 
words,  has  gone  far  to  mitigate  the  legal  wrong.  It  cannot  be  that 
the  accused  must  always  show  a  combat,  and  a  sufficient  provo- 
cation. It  is  enough  that  the  passions  are  heated  by  the  acts  or 
conduct  of  the  one  upon  whom  the  assault  is  made,  and  it  matters 
not  whether  this  state  is  produced  by  acts  or  words,  if  either  the 
one  or  the  other  are  naturally  calculated  to  produce  it.* 

Where  the  prisoner  was  the  aggressor,  and  commenced  the 
attack,  and  made  use  of  such  weapons,  etc.,  as  were  calculated  to 
endanger  life,  it  was  held  that  malice  would  be  inferred,  and  that 
the  fact  that  the  prisoner  was  in  the  heat  of  passion,  would  not 
mitigate  the  offence  into  a  lesser  crime.^ 

(6)  The  involuntary  killing  of  a  human  being  by  the  act,  pro- 
curement or  culpable  negligence  of  another  while  such  other 
person  is  engaged  in  the  commission  of  a  trespass  or  other  injury 
to  private  rights  or  property,  or  engaged  in  an  intent  to  commit 
such  injury,  is  manslaughter  in  the  third  degree.^ 

It  has  been  previously  seen  that  in  order  to  make  the  homicide 
excusable,  where  the  killing  was  by  accident  or  misadventure, 

»  1  Hale  P.  C,  472. 

•  Wilsbn  V.  Peo.,  4  Park.,  619,  d  seq. 
»  Peo.  V.  Vinegar,  2  Park.,  24. 

*  2  R.  S.,  662,  §  13. 
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the  act  in  which  the  slayer  was  engaged  should  have  been  a  law- 
ful act.  If  he,  at  the  time  of  the  killing,  was  engaged  in  the 
conunission  of  a  collateral  felony  the  killing  was  murder,  and  if 
he  were  at  such  time  engaged  in  the  perpetration  of  a  collateral 
misdemeanor  it  was  manslaughter  in  the  first  degree;  and  in  this 
instance,  although  the  slayer  was  not  engaged  in  any  indictable 
offence,  but  in  a  mere  trespaaa  or  injury  to  private  righto  or  pro- 
perty,  or  in  an  attempt  to  commit  such  injury,  he  is  guilty  of  man- 
slaughtesr  in  the  third  degree.  At  the  common  law  this  offence 
was  manslaughter:^  as  where  a  man  whipped  a  horse  on  which 
another  was  riding,  whereupon  the  horse  sprang  out  and  ran  over 
a  child  and  killed  him.^ 

(c).  If  the  owner  of  a  mischievous  animal,  knowing  its  propen- 
sities, willfully  suffer  it  to  go  at  large,  or  shall  keep  it  without 
ordinary  care,  and  such  animal,  while  so  at  large  or  not  confined, 
shall  kill  any  human  being,  who  shall  have  taken  all  the  precau- 
tions  which  the  circumstances  may  permit  to  avoid  such  animal* 
such  owner  is  guilty  of  manslaughter  in  the  third  degree.^ 

At  the  common  law  it  was  held  that  if  a  man  have  a  wild  or 
unruly  beast,  which  he  knows  would  hurt  persons,  and  he  lets  it 
loose,  either  with  a  design  that  it  would  injure  some  person,  or 
even  to  frighten  people  and  make  sport,  and  it  kill  a  man,  the 
man  who  let  it  loose  would  be  guilty  of  homicide.* 

(d)  Any  person  navigating  any  boat  or  vessel  for  gain  who 
shall  willfully  or  negligently  receive  so  many  passengers,  or  such 
a  quantity  of  other  lading,  that  by  means  thereof  such  boat  or 
vessel  shall  sink  or  overset,  and  thereby  any  human  being  shall 
be  drowned  or  otherwise  killed,  is  also  guilty  of  manslaughter  in 
the  third  degree.* 

(e)  If  the  captain  or  any  other  person  having  charge  of  any 
steamboat  used  for  the.  conveyance  of  passengers,  or  if  the  engi- 
neer or  other  person  having  charge  of  the  boiler  of  such  boat, 
or  of  any  other  apparatus  for  the  generation  of  steam,  shall,  from 
ignorance  or  gross  neglect,  or  for  the  purpose  of  excelling  any 
other  boat  in  speed,  create,  or  allow  to  be  created,  such  an 

»  Post.,  258-259. 

•  1  Hawk.,  ch.  29,  §  3. 

•  2  R.  S.,  662,  §  14. 

•  1  Hale,  431. 

•  2  R.  S.,  662,  §  15. 
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undue  quantity  of  steam  as  to  burst  or  break  the  boiler  or  other 
apparatus  in  which  it  shall  be  generated,  or  any  apparatus,  or 
machinery  connected  therewith,  by  which  bursting  or  breaking 
any  person  shall  be  killed,  is  also  guilty  of  manslaughter  in  the 
third  degree.^ 

(/)  If  any  physician  while  in  a  state  of  intoxication  shall,  with- 
out a  design  to  effect  death,  administer  any  poison,  drug  or  med- 
icine, or  do  any  other  act  to  another  person  which  shall  produce 
'the  death  of  such  other,  he  is  guilty  of  manslaughter  in  the  third 
degree.* 

The  essential  ingredient  of  this  grade  of  manslaughter  is  the 
intoxication  of  the  physician.  The  cases  where  death  occurs 
from  the  simple  malpractice  of  the  physician,  unattended  by 
intoxication,, would  seem  more  properly  to  fall  within  the  fourth 
degree  of  manslaughter.  • 

(ff)  Where  the  violent  explosions  of  saltpetre  or  gunpowder 
at  any  fire  within  certain  limits  in  the  city  of  New  York,  where 
such  saltpetre  or  gunpowder  is  stored  contrary  to  the  provisions 
of  the  statute,  shall  result  in  the  death  of  any  person  or  persons, 
the  offender,  upon  conviction,  is  to  be  deemed  guilty  of  man- 
slaughter in  the  third  degree.' 

(A)  Every  agent,  engineer,  conductor,  or  other  person  in  the 
employ  of  a  railroad  company  or  of  persons,  through  whose 
wrongful  act,  neglect  or  default,  the  death  of  a  person  shall  have 
been  caused,  as  mentioned  by  the  statutes,  shall  be  liable  to  be 
indicted  therefor,  and,  upon  conviction,  shall  be  punished  as  pre- 
scribed by  the  statute.^ 

2).  ManslauffhteTj  Fowrth  Degree, — ^The  involuntary  killing  of 
another  by  any  weapon,  or  by  means  neither  cruel  or  unusual,  in 
the  heat  of  passion,  in  any  cases  other  than  such  as  are  by  the 
Kevised  Statutes  declared  to  be  excusable  homicide,  is  man- 
slaughter in  the  fourth  degree.^ 

As  before  stated,  excusable  homicide  by  our  statute  excluded 
cases  of  killing  where  the  death  was  effected  either  by  a  danger- 
ous weapon  or  in  a  cruel  or  unusual  manner,  and  in  the  subse- 

»  2  R.  S.,  662,  §  16. 

•  2  R.  S.,  662,  §  17. 

'  Laws  of  1846,  ch.  291,  p.  387  §  19. 

•  Laws  of  1849,  ch.  256,  §  2. 

•  2  R.  S.,  662,  §  la. 
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quent  definitions  of  manslaughter  we  had,  first,  a  killing  in  the 
heat  of  passion  in  a  cruel  and  unusual  manner,  but  without  a 
design  to  efifect  death;  and  then  again  we  had  another  grade  of 
manslaughter,  where  the  killing  was  also  in  the  heat  of  passion 
and  without  a  design  to  efiect  death,  but  by  a  dangerous  weapon, 
thus  including  in  the  two  classes  of  casks  thus  provided  for  the 
two  classes  excepted  from  the  definition  of  excusable  homicide, 
and  we  have  now  a  still  lower  grade  of  offence  where,  although 
the  killing  is  still  involuntary  and  in  the  heat  of  passion,  yet  it  is ' 
by  a  weapon,  but  not  a  dangerous  one,  or  else  by  means  which 
are  neither  cruel  or  unusual. 

Also  every  other  killing  of  a  human  being  by  the  act,  procure- 
ment or  culpable  negligence  of  another,  where  such  killing  is  not 
justifiable  or  excusable,  or  is  not  declared  by  the  statute  to  be 
murder  or  manslaughter  in  some  other  degree,  is  manslaughter  in 
the  fourth  degree.* 

The  general  doctrine  which  applies  to  all  cases  of  accidents  by 
negligence  in  common  carriers  of  travellers,  whether  by  land  or 
by  sea,  is  that  if  speed  be  used  of  such  a  nature  as  to  prevent 
escape,  or  to  destroy  the  capacity  of  the  party  employing  it  in 
case  of  a  collision,  or  if  there  be  a  positive  neglect  of  that  care 
by  which  a  collision  could  be  avoided,  the  offending  party,  if 
death  ensue,  is  guilty  of  manslaughter.^ 

If  a  person  breaking  an  unruly  horse  ride  him  amongst  a  crowd 
of  people,  and  death  ensue  from  the  viciousness  of  the  animal, 
and  it  clearly  appears  to  have  been  done  heedlessly  and  incau- 
tiously only,  and  not  with  an  intent  to  do  mischief,  the  crime  will 
be  manslaughter,^  though  it  is  said  in  such  case  it  would  be 
murder  if  the  rider  intended  to  divert  himself  with  the  fright 
of  the  crowd.* 

A  husband  is  bound  to  afford  nurture  and  comfort  to  his  wife, 
and  if  she  dies  from  the  want  of  it  he  is  guilty  of  manslaughter.^ 

And  the  same  general  principle  applies  to  the  relations  of 
parent  and  child  and  master  and  apprentice.^ 

'  2  R.  S.,  662,  §  19. 

■  Whar.  on  Horn.,  101 ;  U.  S.  «.  CoUyer,  Blatch.  Rep. 

»  1  East.  P.  C,  231. 

*  1  Hawk.  P.  C,  oh.  31,  §  68. 

*  R.  V.  Pluinmer,  1  0.  &  K.,  602. 

'  YHiar.  on  Horn.,  123,  and  cases  cited. 
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Judicial  sentiment  on  the  subject  of  malpractice,  by  medical 
attendants,  has  been  characterized  by  much  vaccilation.^  The 
general  rules,  as  appears  from  an  examination  of  the  cases,  is  that 
if  any  person,  whether  he  be  a  regular  licensed  medical  man  or 
not,  professes  to  deal  with  the  life  and  health  of  the  people,  he 
is  bound  to  have  competent  skill  to  perform  the  task  that  he 
holds  himself  out  to  perform,  and  he  is  bound  to  treat  his  patients 
with  care,  attention  and  assiduity.^  And  in  one  case  the  jury 
were  inetmcted  that  if  the  prisoner  had  used  a  medical  hitZ 
ment  with  gross  want  of  skill,  or  gross  want  of  caution,  and  that 
the  deceased  had  thereby  lost  her  life,  it  would  be  their  duty  to 
find  the  prisoner  guilty.^  Carelessness  on  the  part  of  persons 
employed  in  their  ordinary  business  avocations  when  resulting  in 
death,  is  manslaughter.^ 

The  jury  will  be  directed,  however,  to  acquit,  if  reasonable 
care  be  shown.  Thus,  where  the  prisoner  was  indicted  for  man- 
slaughter, in  having,  by  negligence,  in  the  manner  of  slinging  a 
cask,  caused  the  same  to  fall  and  kill  two  females,  who  were  then 
passing  along  the  causeway.  It  appeared  that  there  were  three 
modes  of  slinging  casks  customary  in  Liverpool:  one  by  slings 
passed  around  each  end  of  the  casks,  a  second,  by  can  hooks, 
and  the  third,  in  the  manner  in  which  the  prisoner  had  slung  the 
cask  which  caused  the  accident,  namely,  by  a  single  rope  round 
the  centre  of  the  cask.  The  cask  was  hoisted  up  to  the  fourth 
story  of  a  warehouse,  and  on  being  pulled  endwise  toward  the 
door,  it  slipped  from  the  rope  as  soon  as  it  touched  the  floor  of 
the  room.  The  judge,  in  the  course  of  his  charge,  told  the  jury 
that  the  double  slings  are  undoubtedly  the  safest  mode;  but  if 
you  think  that  the  mode  which  the  prisoner  adopted  was  reasona- 
bly suflicient,  you  caimot  convict  him.^  Mere  wantonness  or  sport 
which,  however,  results  in  death,  makes  the  offender  in  like  man- 
ner guilty;  as  where  such  death  was  occasioned  by  the  throwing 
of  large  stones  down  a  mine,  and  breaking  the  scaffolding.* 

Where  a  man  lays  poison  to  kill  rats,  and  anotI\er  man  takes 
it,  and  it  kills  him,  if  the  poison  were  laid  in  such  a  manner  and 

'  Whar.  on  Horn.,  131,  et  seq,,  and  oases  dted. 

*  R.  ©.  Spiller,  5  C.  &  P.,  333. 

*  Ferguson's  Case,  1  Lew.,  181. 

*  Post.,  262;  1  East.,  262;  R.  v.  Carr,  6  C.  ft  P.,  163. 

*  Rigmardon's  Case,  1  Lew.,  160. 

*  Fenton's  Case,  1  Lew.,  179. 
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place  as  to  be  mistaken  for  food,  it  is  perhaps  manslaughter;  if 

otherwise,  mis-adventure  only.^ 

* 

XXV,   INGEST. 

Persons  within  the  degrees  of  consanguinity  within  which  mar- 
riages are  declared  by  law  to  be  incestuous  and  void,  who  shall 
intermarry  with  each  other,  or  shall  commit  adultery  or  forni- 
cation with  each  other,  are  guilty  of  a  felony.' 

The  following  are  the  marriages  which  are  by  statute  declared 
to  be  incestuous  and  wholly  void,  viz. :  Marriages  between  parents 
and  children,  including  grand  parents  and  grand  children,  of 
every  degree,  ascending  and  descending;  and  between  brothers 
and  sisters,  of  the  half  as  well  as  the  whole  blood,  and  this  pro- 
vision extends  to  illegitimate  as  well  as  legitimate  children  and 
relatives.^ 

The  statute  is  only  applicable  to  cases  in  which  the  sexual 
intercouse  is  by  mutual  consent;  where  it  is  accomplished  by 
force  it  is  punishable  only  as  a  rape,^ 

XXVI.   KIDNAPPING. 

This  is  an  offence  of  a  very  serious  nature.  Its  punishment  at 
common  law,  however,  was  no  more  than  fine  and  imprisonment; 
though,  as  has  been  remarked  concerning  it,  the  offence  is  of 
such  primary  magnitude  that  it  might  well  have  been  substituted 
upon  the  roll  of  capital  crimes  in  the  place  of  many  others  which 
are  there  to  be  found.^  It  is  an  aggravated  species  of  false 
imprisonment,  and  all  the  ingredients  in  the  definition  of  the  lat- 
ter are  necessarily  comprehended  in  the  former.^ 

Where  there  is  a  forcible  abduction,  or  stealing  and  carrying 
away  of  any  person  by  sending  him  from  his  own  country  into 
some  other,  or  to  parts  beyond  the  seas,  whereby  he  is  deprived 
of  the  friendly  assistance  of  the  laws  to  redeem  him  from  such, 
his  captivity  is  properly  called  kidnapping;^  but  in  our  statute, 
in  addition  to  the  above  circumstances,  the  secret  imprisonment 

>  1  Hale,  431. 

•  2  R.  S.,  688,  §  12. 

•  2  R.  S.,  139,  §  2. 

•  Peo.  c.  Harriden,  1  Park.,  344. 

•  1  East.  P.  C,  ch.  9,  §  4. 

•  4 Black.  Com.,  219,  note;  Rex  ©.  Grey,  7  Raym.,  473;  Comb.,  10. 
'  Hotchkiss  St.  L.,  p.  711,  §  77. 
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in  this  State  of  a  person  against  his  will,  or  the  selling  of  a  per- 
son as  a  slave  against  his  will,  also  fall  within  the  statutory 
definition  of  kidnapping.  There  is  also  another  statute  against 
persons  who  offend  against  the  laws  by  selling  the  services  of 
kidnapped  blacks.  The  following  are  the  statute  laws  of  our 
State  above  referred  to: 

Every  person  who  shall,  without  lawful  authority,  forcibly 
seize  and  confine  any  other,  or  shall  inveigle  or  kidnap  any  other, 
with  intent  either,  1st.  To  cause  sucL  other  person  to  be  secretly 
confined  or  imprisoned  in  this  State  against  his  will;  or,  2d.  To 
cause  such  other  person  to  be  sent  out  of  this  State  against  his 
will;  or,  3d.  To  cause  such  person  to  be  sold  as  a  slave  or  in 
any  way  held  to  service  against  his  will,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  a  State  prison.^ 

The  offences  above  prohibited  may  be  tried  either  in  the  county 
in  which  the  same  was  committed  or  in  any  county  through  which 
the  person  so  kidnapped  or  confined  shall  have  been  taken  while 
under  such  confinement.' 

Procuring  the  intoxication  of  a  sailor  with  the  design  of  getting 
him  on  shipboard  without  his  consent,  and  taking  him  on  board 
in  that  condition,  is  kidnapping  under  the  statute,  and  is  so 
equally  whether  the  defendant  did  the  acts  or  any  of  them  in 
person,  or  caused  them  to  be  done.  And  when  the  intent  and 
expectation  ia  that  the  seaman  will  be  carried  out  of  this  State, 
the  offence  is  complete,  though  the  ship  be  not  in  fact  destined 
to  leave  the  State.' 

Upon  the  trial  of  this  offence,  Ihe  consent  of  the  person  so 
kidnapped  or  confined,  thereto,  is  not  a  defence  unless  it  appear 
satisfactorily  to  the  jury  that  such  consent  was  not  extorted  by 
threats  or  by  duress.* 

Every  person  who  shall  sell  or  in  any  manner  transfer  for  any 
term  the  services  or  labor  of  any  black,  mulatto  or  other  person 
of  color  who  shall  have  been  forcibly  taken,  inveigled  or  kid- 
napped from  this  State  to  any  other  State,  place  or  country,  is 
guilty  of  a  felony.* 

'  2  R.  S.,  664,  §  30 ;  Laws  1827,  p.  348 ;  Uws  1817,  p.  143,  §  29. 

•  Id.;  Uws  of  1827,  p.  348,  §  1. 

•  Hadden  v,  Peo.,  25  N.  Y.,  373. 

•  2R.  S.,  664,  §32. 

•  Id.,  665,  §  34. 
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This  offence  may  be  tried  in  any  county  in  which  the  person  of 
color  so  sold  or  whose  services  shall  have  been  so  transferred 
shall  have  been  taken,  kidnapped  or  inveigled,  or  through  which 
he  shall  have  been  carried  or  brought.^ 

The  last  section  of  the  statute  does  not  apply  to  the  sale  or 
transfer  made  in  another  State  of  a  black  inveigled  in  this  State. 
If  it  did  it  would  be  repugnant  to  the  provision  of  the  constitu- 
tion of  the  United  States.* 

The  kidnapping  a  person  of  color  is  equally  an  offence  whether 
he  is  a  slave  or  not.^ 

XXVn.   LARCENY. 

Different  authors  and  judges  have  given  definitions  of  the  com- 
mon law  offence  of  larceny;  thus,  in  East's  Pleas  of  the  Crown, 
larceny,  at  the  common  law,  was  defined  to  be  the  wrongful  or 
fraudulent  taking  and  carrying  away  by  any  person  of  the  mere 
personal  goods  of  another,  from  any  place,  with  a  felonious  intent 
to  convert  them  to  his  (the  taker's)  own  use,  and  make  them  his 
own  property,  without  the  consent  of  the  owner.* 

And  in  a  case  reserved  for  the  consideration  of  the  twelve 
judges,  the  learned  judge  who  delivered  their  opinion,  said  the 
true  meaning  of  larceny  is,  the  felonious  taking  the  property,  of 
another  without  his  consent,  and  against  his  will,  with  intent  to 
convert  it  to  the  use  of  the  taker.* 

In  a  more  recent  English  case,  Pabke,  B.,  said  the  definitions 
of  larceny  are  none  of  them  complete.  Mr.  East's  is  the  most 
so,  but  that  wants  some  little  explanation.  His  definition  is 
defective  in  not  stating  what  the  definition  of  *'  felonious"  in  that 
definition  is.  It  may  be  explained  to  mean  that  there  is  no  color 
of  right  or  excuse  for  the  act,  and  the  intent  must  be  to  deprive 
the  owner,  not  temporarily,  but  permanently,  of  his  property.* 

The  commissioners  of  the  code,  in  their'  draft  of  a  penal  code* 
submitted  to  the  Legislature  of  this  State,  in  a  note  to  their  defi- 
nition of  larceny,  say  that  four  of  the  crimes  affecting  property, 
require  to  be  somewhat  carefully  distinguished :  robbery,  larceny, 

»  2  R.  S.,  664,  §  35. 

"  Peo.  t>  Merrill,  2  Park.,  590. 

'  Thompson's  caso,  2  City  H.  Rec.  120. 

*  2  East.  P.  C,  553. 

'  Hammond's  Case,  2  Leach,  1089. 

•  R.  V.  HoUoway,  2  Car.  &  Kir.,  945. 
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esi^ortion  and  embezzlement.  The  leading  distinctions  between 
these,  in  the  view  taken  by  the  commissioners,  may  be  briefly 
stated,  thus:  All  four  include  the  criminal  acquisition  of  the 
property  of  another.  In  robbery,  this  is  accomplished  by  means 
of  force  or  fear,  and  by  overcoming  or  disregarding  the  will  of 
the  rightful  possessor.  There  is  a  taking  of  property  from 
another  against  his  consent.  The  physical  power  to  resist  being 
overcome  by  force,  or  what  is  equivalent  in  law,  the  moral  power 
to  refuse  being  prostrated  by  fear.  In  larceny,  there  is  still  a 
taking,  but  it  is  accomplished  by  fraud  or  stealth;  the  property 
is  taken  not  affainst  the  consent  of  the  owner,  but  withovt  it.  In 
extortion,  there  is  again  a  taking;  now  it  is  with  the  consent  of 
the  party  injured;  but  this  is  a  consent  induced  by  threats,  or 
under  color  of  some  official  right.  In  embezzlement,  there  is  no 
taking  in  the  technical  sense;  that  is,  no  taking  from  the  posses- 
sion of  another;  the  offender  being  in  possession  of  the  property, 
in  virtue  of  some  trust,  which  the  law  deems  worthy  of  special 
sanction,  applies  it  by  fraud  or  stealth' to  his  own  use;  thus, 
extortion  partakes  in  an  inferior  degree  of  the  nature  of  robbery, 
aiid  embezzlement  shares  that  of  larceny. 

BosooE,  in  his  criminal  evidence  (6th  ed.,  page  567),  says:  It 
may  be  remarked  that  everything  in  larceny,  and  the  kindred 
offences  of  embezzlement  and  false  pretences,  depends  on  a  clear 
appreciation  of  the  difference  between  possession  and  property. 

Possession,  in  the  sense  in  which  it  is  used  in  the  English  law, 
extends  not  only  to  those  things  of  which  we  have  manual  pre- 
hension, but  those  which  are  in  our  house,  on  our  land,  or  in  the 
possession  of  those  under  our  control,  as  our  children,  servants, 
etc.^ 

Property  is  the  right  to  the  possession,  coupled  with  an  ability 
to  exercise  that  right.  Bearing  this  in  mind,  we  may  safely  define 
larceny,  as  follows:  The  wrongful  taking  ^o^^e^on  of  the  goods 
of  another,  with  the  intent  to  deprive  the  owner  of  his  property. 
in  them.  It  is  not  necessary  to  add  to  this  definition  the 'words 
"  without  any  claim  of  right  by  the  taker,"  as  that  is  excluded 
by  the  latter  branch  of  the  definition  relating  to  the  intent.  Nor 
is  it  necessary  to  say  that  the  taking  must  be  **  against  the  will 
of  the  owner,"  because  that  is  included  in  the  word  "  wrongful/' 

'  R.  ©.  Wright,  Dear,  k  B.  C.  C,  431;  R.  v.  Reid,  Dear.  C.  C,  257. 
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And  it  is  believed  that,  bearing  in  mind  the  latter  definition,  as 
given  by  Mr.  BoeooE,  and  distinguishing  between  the  right  of 
property  in  chattels  by  the  owner,  and  the  mere  possession  of 
them  by  another,  the  snbtelties  of  the  law,  as  applied  to  actual 
cases  of  larceny,  will  be  the  more  readily  comprehended,  particii- 
larly  in  that  class  of  cases  which  determine  whether  there  has 
been  a  constmctive  taking  of  the  goods  alleged  to  have  been 
stolen. 

How  Divided. — BlacksioIte  divides  larceny  into  simple  lar- 
ceny or  plain  theft,  unaccompanied  with  any  atrocious  cireonir 
stance,  and  mixed  or  compound  larceny,  which  includes  in  it  the 
aggravation  of  a  taking  from  one's  house  or  person.^ 

Larceny  is  also  divided  by  statute  into  grand  and  petit  larceny. 
Grand  larceny  being  where  the  value  of  the  property  stolen 
exceeds  in  value  twenty-five  dollars,  or  where,  though  less  than 
twenty-five  dollars  in  value,  it  is  stolen  from  the  person  of 
another;  petit  larceny  is  where  the  property  stolen  is  of  the 
value  of  less  than  twenty-five  dollars  and  is  not  stolen  from  the 
person  of  another.^ 

The  general  characteristics  of  the  grades  of  grand  and  petit 
larceny,  other  than  as  above  stated  and  except  in  the  manner  of 
their  punishment,  are  the  same. 

1.  Subjects  of  Larceny. 

(fi)  Of  Things  Appertaining  to  the  Freehold. — ^At  the  comimon 
law  the  felonious  taking  and  carrying  away  must  be  of  the  per- 
sonal goods  of  another;  for  if  they  were  things  real  or  savor  of 
the  reality,  larceny  at  the  common  law  could  not  be  committed 
of  them.  Land  tenements  and  hereditaments  (either  corporeal 
or  incorporeal,  could  not  in  their  nature  be  taken  and  carried 
away;  and  of  things  likewise  that  adhere  to  the  freehold,  as  com, 
grass,  trees,  and  the  like,  or  lead  upon  a  house,  no  larceny  could 
be  committed  at  the  common  law;  but  the  severance  of  them  was 
merely  a  trespass  which  depended  on  a  subtlety  in  the  legal 
notions  of  our  ancestors.^ 

It  was,  however,  held  at  cominon  law  that  things  though  they 
savor  of  the  reality,  might  become  the  subjects  of  larceny  by 

»  4  Black.  Com.,  229. 

•  2  R.  S.,  679,  §  65;  Id.,  690,  §  1 ,  Laws  1862,  ch.  374,  §  2. 

'  4  Black.  Com.,  232. 
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being  severed  from  the  freehold;  thua,  if  stones  be  dug  out  of  a 
quarry,  wood  be  cut,  or  fruit  be  gathered,  larceny  might  be  com- 
mitted of  them.^ 

But  it  is  provided  by  our  statute  that  if  any  person  shall  sever 
from  the  soil  of  another  any  produce  growing  thereon  of  the  value 
o£  more  than  twenty-five  dollars,  or  shall  sever  from  any  build- 
ing, or  from  any  gate,  fence,  or  other  railing,  or  inclosure,  any 
part  thereof,  or  any  material  of  which  it  is  formed,  of  the  like 
value,  and  shall  take  and  convert  the  same  to  his  own  use,  with 
intent  to  steal  the  same,  he  shall  be  deemed  guilty  of  larceny  in 
the  same  manner  and  of  the  same  degree  as  if  the  articles  so  taken 
had  been  severed  at  some  previous  an^  different  time*'  Severing 
and  taking  away  by  one  act  growing  crops  to  an  amount  less 
than  twenty-five  dollars  in  value  is  not  a  criminal  offence  under 
the  above  statute.^ 

Under  an  English  statute,  for  stealing  things  fixed  to  a  build- 
ing, a  cart-shed  in  a  field  made  of  boards,  with  a  door  which 
locked,  but  the  roof  was  not  yet  thatched,  was  held  to  be  a 
building  within  the  meaning  of  the  act.^ 

(6)  Larceny  of  Written  Instruments. — ^Larceny  could  not  at 
the  common  law  be  committed  of  written  instruments,  whether 
they  related  to  real  estate  or  concerned  mere  choses  in  action. 
If  they  related  to  real  estate  the  taking  of  them  was  considered 
as  merely  a  trespass  and  no  felony,  upon  a  principle  allied  to 
those  already  mentioned,  namely,  that  they  concern  the  land,  or, 
(in  technical  language)  savor  of  the  realty,  are  considered  as  part 
of  it  by  the  law  and  descend  to  the  heir;  and  when  they  con- 
cerned mere  choses  in  action,  as  bonds,  bills  and  notes,  they  were 
considered  at  common  law  not  to  be  goods  whereof  larceny  oouM 
be  committed,  as  being  of  no  intrinsic  value  and  not  imparting 
any  property  in  the  possession  of  the  person  from  whom  they  were 
taken/ 

Our  statutes,  however,  enact  that  whoever  shall  be  convicted 
of  having  stolen  and  carried  away  any  record,  paper  or  proceed- 

»  1  Hale,  610 ;  3  Inst.,  109. 
«  2  R.  S.,  680,  §  70. 

*  Comfort  V,  Fulton,  18  Abb.  Pr.  R.  276.    See  lialicious  Trespass,  post. 

*  R.  V.  WorraU,  7  C.  &  P.,  516. 

*  2  Russ.  on  Or.,  70;  1  Hale,  510;  3  Inst.,  109;  4  Black.  Com.,  234;  1 
Hawk.  P.  C,  ch.  32,  §  35.;  2  East.  P.  C,  596-597. 

C  P.— 40. 
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ing  of  a  court  of  justice,  filed  or  deposited  with  any  clerk  of 
officer  of  such  court,  or  any  paper,  docxunent  or  record,  filed  or 
deposited  in  any  public  office  or  with  any  judicial  officer,  shall 
be  adjudged  guilty  of  larceny,  without  reference  to  the  value  of 
the  record,  paper,  document  or  proceeding  so  stolen.^ 

The  Bevised  Statutes  also  provide  for  the  punishment  of  the 
larceny  of  other  written  instruments,  bonds,  covenants,  notes, 
bills  of  exchange,  draft  orders  or  receipts,  or  any  other  evidence 
of  debt,  or  of  any  public  security  issued  by  the  United  States,  or 
by  this  State,  or  of  any  instrument  whereby  any  demand,  right 
or  obligation  shall  be  created,  increased,  released,  extinguished 
or  diminished,  or  of  tickets  in  lotteries  authorized  by  the  laws 
of  this  State,  or  shares  or  interests  in  such  tickets,  or  of  railroad 
passenger  tickets.^ 

Railroad  passenger  tickets  of  any  railroad  company,  as  well 
before  the  same  shall  be  issued  to  its  receivers  or  other  agents 
for  sale  as  after,  and  whether  endorsed  by  such  receivers  or  other 
agents  or  not,  are  to  be  deemed  railroad  tickets  within  the  statute.' 

A  written  instrument  is  not  the  subject  of  larceny  simply 
because  it  is  genuine  in  signature  and  has  the  form  of  a  valuable 
obligation  or  security.  It  must  be  really  valuable  as  a  security 
or  as  the  evidence  of  right,  which  it  never  can  be  unless  con- 
summated by  a  complete  execution  and  delivery  of  the  instru- 
ment, and  without  this  the  crime  cannot  be  committed.^ 

(c)  The  Larceny  of  Animals^  Birds'  and  Fish. — ^BLACKSTOins 
says  that  larceny  cannot  be  committed  of  such  animals  in  which 
there  is  no  property,  either  absolute  or  qualified,  as  of  beasts  that 
are  feres  natures,  and  unreclaimed,  such  as  deer,  hares  and  conies, 
m  a  forest,  chase  or  warren,  fish  in  an  open  river  or  pond,  or  wild 
fowls  at  their  natural  liberty.  But  if  they  are  reclaimed  or  con- 
fined and  may  serve  for  food,  it  is  otherwise  at  common  law,  for 
of  deer  so  inclosed  in  a  park  that  they  may  be  taken  at  pleasure, 
fish  in  a  trunk,  and  pheasants  or  partridges  in  a  mew,  larceny  may 
be  committed.* 

Domestic  animals  of  every  description,  whether  beasts  or  birds, 

»  2  R.  S.,  680,  §  71. 

•  2  R.  S.,  679,  §§  68,  69 ;  Id.,  680,  §§  75,  76,  77. 

•  2  R.  S.,  680,  §  77. 

•  Poo.  V.  Loomis,  4  Den.,  380 ;  Contra,  3  Hill,  194. 
'  4  Black.  Com.,  235. 
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were  always  the  subjects  of  larceny  at  common  law,  such  as 
horses,  oxen,  sheep,  and  the  like,  and  ducks,  geese,  turkeys,  pea- 
fowls, etc,^ 

So  larceny  may  also  be  committed  of  their  eggs  or  young  ones.' 

It  was  also  larceny  to  steal  the  produce  of  any  of  them,  though 
taken  from  the  living  animal.  Thus,  milking  a  cow  in  the  past- 
ure and  stealing  the  milk  was  held  larceny  by  all  the  judges. 
So  also  was  pulling  the  wool  from  the  backs  of  sheep.' 

Where  the  animals  are  not  domestic,  but  fenjd  natures,  larceny 
may  notwithstanding  be  committed  of  them  if  they  are  fit  for  the 
food  of  man  and  dead,  reclaimed  (known  to  be  so)  ^r  confined. 
Thus,  if  hares  or  deer  be  so  enclosed  in  a  park  that  they  may  be 
taken  at  pleasure,  and  fish  in  a  trunk  or  net.  oritseeii  in  any 
other  enclosed  place  which  is  private  property,  and  where  they 
may  be  taken  at  any  time  at  the  pleasure  of  the  owner,  or  pheas- 
ants or  partridges  be  confined  in  a  mew,  or  pigeons  be  shut  up  in 
a  pigeon  house,  or  swans  be  marked  and  pinioned,  or  (though 
unmarked)  be  kept  tame  in  a  moat,  pond  or  private  river,  or  if 
these  creatures  be  dead  and  in  the  possession  of  any  one,  the 
taking  of  them  with  felonious  intent  will  be  larceny.^ 

The  stealing  a  stock  of  bees  was  held  larceny.^ 

But  it  has  been  held  that  wild  bees  are  not  the  subject  of  lar- 
ceny so  long  as  they  remain  in  the  tree  where  they  have  lived  and 
are  not  secure  in  a  hive,  notwithstanding  the  tree  is  upon  the  land 
of  an  individual  and  he  has  confined  them  in  it." 

Where  pigeons  were  shut  up  in  tKeir  boxes  every  night,  and 
stolen  out  of  their  boxes  during  the  night,  it  was  also  held 
larceny.^ 

In  a  later  case  in  England,  it  was  held  that  where  pigeons  were 
so  tame  that  they  came  home  at  night  to  roost  in  boxes  after  they 
had  been  out  to  feed,  they  were  reclaimed,  and  the  subjects  of 
larceny,  though  the  boxes  were  not  shut  up  at  night.® 

'  1  Hawk.  P.  C,  ch.  33,  §  43;  1  Hale,  511. 

•  Id. 

•  2  East.  P.  C,  617 ;  1  Leach,  171. 

«  1  Hale,  511;  2  Inst.,  109-110;  2  Hawk.  P.  C,  ch.  33,  §  41;  4  Blac.  Com., 
235;  2  East.  P.  C,  607. 

•  2  East.,  P.  0.,  607 ;  2  Blac.  Oom.,  392-393. 

•  Wallis  V.  Mease,  3  Binn.  R.,  546;  Cook  «.  Weatherly,  5  Sm.  &  Mars.,  323. 
'  1  Rusa.  on  Cr.,  83. 

•  4  C.  &  P.,  131. 
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It  was  held  in  Maasachnaetta  that,  doves  are  fern  nahtrcB  and 
not  the  sabject  of  larceny  onless  they  are  in  the  custody  of  an 
owner.^ 

Bat  a  different  doctrine  prevails  with  respect  to  •nima^lfl  yercs 
naturce  which  are  unreclaimed  As  it  is  considered  that  no  per- 
son has  a  sufficient  property  in  them  to  support  an  indictment  for 
larceny,  thus  larceny  cannot  be  committed  of  deer,  hares  or 
conies  in  a  forest,  chose  or  warr^i,  or  fish  in  an  open  pond  or 
river,  or  of  wild  fowls,  when  at  their  natural  liberty,  or  of  old 
pigeons  out  of  their  dove  house,  or  even  of  swans,  though 
marked,  if  they  range  out  of  the  royalty.' 

But  larceny  may  be  committed  of  the  flesh  or  skins  of  any  of 
these  or  other  creatures  fit  for  food  when  they  are  killed,  because 
they  are  then  reduced  to  a  state  in  which  a  right  of  property  in 
them  may  be  claimed  and  exercised.^ 

At  common  law  it  was  held  that  there  was  a  class  of  animals 
which,  though  they  may  be  reclaimed,  are  not  such  of  which 
larceny  can  be  committed,  by  reason  of.  the  baseness  of  their 
nature;  some  animals  which  in  this  country  are  now  usually 
tame  come  within  the  question,  as  dogs  and  cats;  and  others 
which,  though  wild  by  nature,  are  often  reclaimed  by  art  and 
industry,  fell  within  the  same  rule,  as  bears,  foxes,  apes,  mon- 
keys, polecats,  ferrets,  and  the  like.^ 

In  a  recent  case  in  this  State  the  prisoner  was  indicted  and 
arrested  for  grand  larceny  in  stealing  a  dog.  The  court  said,  at 
common  law  a  dog  was  not  the  subject  of  larceny,  and  not  only 
was  it  no  crime  to  steal  a  dog,  but  a  man  might  secretly  take  and 
carry  away  a  whole  menagerie  and  be  entirely  guiltless.  The 
reason  of  the  rule  was^  that  these  animals  were  of  so  base  a  nature 
that  it  would  not  do  to  make  the  taking  of  them  a  felony;  at  that 
time  larceny  was  punishable  with  death,  and  it  was  undoubtedly 
to  get  clear  of  sacrificing  a  man  for  a  dog  or  bear  that  the  decis- 
ion was  made  and  followed  in*subsequent  cases.  The  court  fiir- 
ther  said,  the  reason  of  the  law  no  longer  existed,  and  on  that 
groimd  alone  the  rule  might  cease  to  be  operative,  but  that  the 
common  law  had  been  adopted  in  this  State,  and  that  the  court 

•  Com.  fj.  Ohace,  9  Pick.,  15. 

•  1  Hale,  511. 

•  1  Hale,  511 ;  3  Inst.,  110. 

^  1  Hale,  511-512;  1  Russ.  on  Cr.,  85;  Russ.  &  Ry.,  350;  3  Inst.,  109. 
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did  not  feel  disposed,  by  judicial  legislation,  to  abrogate  any 
part  of  it;  but  held  that  the  common  law  in  this  respect  has 
been  changed  by  the  Revised  Statutes,  which  recognize  dogs  as 
property  by  subjecting  them  to  taxation,  and  define  larceny  so  as 
to  cover  the  taking  and  carrying  away  of  all  kinds  of  personal 
property.^ 

By  statutory  enactment  in  this  State  the  unlawful  taking  and 
carrying  away  the  oysters  of  another,  lawfuly  planted  upon  the 
bed  of  any  river,  bay,  sound,  or  other  waters  within  the  jurisdic- 
tion of  this  State,  although  not  declared  larceny,  is  deemed  a 
misdemeanor,  and  punishable  as  such.^ 

{d)  Other  Subjects  of  Larceny. — ^Larceny  cannot  be  committed 
of  things  which  are  not  the  subject  of  property,  as  of  a  dead 
body;'  but  the  taking  the  boots  animo  furandi  from  the  feet  of 
a  man  drowned  and  driven  ashore  from  a  wreck,  is  larceny.^ 

Ice,  when  put  away  in  an  ice-house  for  domestic  .use,  becomes 
individual  property,  so  as  to  be  subject  of  larceny.^ 

Taking  away  a  letter  from  another  which  is  of  no  extrinsic 
value,  or  imparting  any  property  in  possession  of  the  person 
from  whom  it  was  taken,  was  held  not  to  be  larceny.* 

Property  though  unlawfully  acquired  may  be  the  subject  of 
larceny;  therefore  it  will  be  larceny  to  take  money  which  the 
party  from  whom  it  is  taken  obtained  by  the  sale  of  intoxicating 
liquors  in  violation  of  the  laws  of  the  State.^ 

A  receipt  for  the  payment  of  a  debt,  is  the  subject  of  larceny; 
but  stealing  a  receipt*or  other  instrument  from  the  hands  of  the 
party  whose  act  it  is,  it  never  having  taken  effect  by  delivery,  is 
not  larceny;  thus,  where  a  debter  procured  his  creditor  to  sign  a 
receipt  for  the  debt,  and  then  took  it  from  him  with  a  criminal 
intent,  and  without  paying  the  money,  it  was  held  that  he  was 
not  guilty  of  larceny.® 

But  a  different  rule  was  held  where  bank  notes  were  filled  up 

•  Peo.  V.  Maloney,  1  Park.  Or.  R.,  593.    S«6  also  Peo.  v.  Campbell,  4  Park. 
Cr.,  386. 

•  Laws  1866,  ch.  753. 

•  Rufls.  &  Ry.  0.  C,  366;  2  T.  R.,  733. 

•  Wanson  v.  Sayvood,  13  Pick.,  402. 

•  Ward  V.  People,  3  HiU,  395  ;  affirmed  6  Hill,  144. 

•  Payne  «.  The  Peo.,  6  John.  R.,  103. 
^  Com.  V.  Rourke,  10  Onsh.,  397. 

•  Peo.  V.  Loomis,  4  Den.,  380. 
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and  complete,  though  not  yet  issued,  and  remaining  in  the  posses- 
sion of  the  bank,  which  were  considered  the  subjects  of  larceny.^ 
And  it  was  held  that,  although  a  simple  receipt  is  not  the  subject 
of  larceny  under  the  statute,  it  is  otherwise  of  a  receipt  for 
money  or  property,  to  be  accounted  for,  or  of  a  promissory  note, 
though  payable  in  specific  articles.' 

The  Bevised  Statutes  of  this  State  define  larceny  to  be  the  steal- 
ing, taking  and  carrying  away  the  personal  property  of  another  (2 
R.  S.,  679,  §  65,  690,  §  1;  1  Park  Cr.  R,  693);  and  the  same  chap- 
ter  (702,  §  44),  defines  personal  property  to  mean  goods,  chattels, 
effects,  evidences  of  rights  of  action,  and  all  written  instruments 
by  which  any  pecuniary  obligation,  or  any  right  or  title  to  pro- 
perty, real  or  personal,  shall  be  created,  acknowledged,  trans- 
ferred, increased,  defeated,  discharged  or  diminished.  There  is 
no  term  broader  than  chattel.  Bouvieb,  in  his  law  dictionary, 
says  a  chattel  is  a  term  including  all  kinds  of  property,  except 
the  freehold,  and  things  which  are  parcel  of  it.^ 

2.  Of  the  Taking. 

There  must  be  a  taking;  this  implies  the  consent  of  the  owner 
to  be  wanting.* 

The  taking  in  larceny  is  either  actual  or  constructive ;  actual 
where  the  party  actually  gets  the  goods  out  of  the  possession  of 
the  owner  or  his  bailee  by  force  or  by  stealth,  or  the  like;  con- 
structive where  he  obtains  possession  of  them  by  some  trick  or 
artifice,  or  the  like;  not  having  the  effect  of  transferring  the 
right  of  property  but  the  possession  only,  having  at  the  time  a 
felonious  intent  to  convert  them  to  his  own  use,  or  to  deprive  the 
owner  of  them.* 

There  must  be  a  taking  or  severance  of  the  goods  from  the 
possession  of  the  owner,  on  the  ground  that  the  larceny  includes 
a  trespass.  If,  therefore,  there  be  no  trespass  in  taking  goods 
there  can  be  no  felony  in  cartying  them  away;  yet,  although 
every  larceny  includes  a  trespass,  the  trespass  is  sometimes  con- 
structive only.^ 

Peo.  t>.  HiU,  3  HUl,  194. 

Poo.  «.  Bradley,  4  Park.  Gr.  R.»  245. 

1  Park.  Or.  R.,  593. 
4  Black.  Com.,  230. 

2  Arch.  Or.  Pr.,  362. 
2  Russ.  on  Gr.,  5;  2  East.  P.  G.,  554;  1  Hawk.,  ch.  33,  §  1. 
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The  cases  which  have  arisen  and  been  decided  upon  this  requi- 
site of  the  crime  of  larceny  are  so  numerous,  and  the  distinctions 
so  subtle,  that,  in  order  to  give  a  complete  statement  of  the  law 
upon  the  subject,  it  will  be  necessary  to  go  into  considerable  detail. 

Beferring  however,  to  the  previous  definition  of  larceny,  as 
being  the  wrongful  taking  possesion  of  the  goods  of  another, 
with  intent  to  deprive  the  owner  of  his  jproperty  in  them,  we 
nuy  classify  the  decisions  substantially  under  the  following  heads: 

I.  Actual  Takikg.  . 

Where  the  party  actually  gets  the  goods  out  of  the  possession 
of  the  owner  or  his  bailee  by  force  or  by  stealth. 

n.  GONSTBUOTIVB  TaKIKG. 

1  Where  the  goods  are  delivered  by  the  owner  or  person  hav- 
ing the  legal  custody  or  possession  of  them. 

(o)  Where  the  owner  delivers  his  goods  generally;  that  is, 
where  he  parts  with  his  property  in  the  goods  as  well  as  his   ^ 
right  of  possession. 

(i)  Where  the  goods  are  delivered  by  the  owner  for  a  bare 
limited  use  or  charge,  the  right  of  property  remaining  in  the  owner. 

(c)  Where  the  goods  are  delivered  by  the  owner  for  the  pur- 
poies  of  bailment,  the.  right  of  property  still  remaining  in  the 
owaer. 

(i)  Where  the  goods  are  delivered  by  the  owner,  but  he  is 
induced  to  part  with  the  possession  of  them  by  trick  or  fraud, 
the  right  of  property  still  remaining  uiichanged. 

II.  Cases  where  the  olSender  has  the  qualified  property  and 
actual  possession  at  the  time  of  the  taking  of  the  goods. 

m  Where  the  goods  are  lost  and  came  into  the  possession  of 
the  taker  by  finding. 

J.  Whtft  the  Goods  are  Ddivered  by  the  Ovoner  or  Person  having  the  Legal  Cut- 

tody  or  Possession  qf  Jliein. 

(a)  Where  the  Owner  Delivers  tlie  Goods  Generally ^  that  is^ 
Where  He  Parts  toith  the  Property  in  the  Goods  os  well  as  the 
liight  of  Possession, — Where  the  owner  parts  with  the  property 
in  the  goods  taken  there  is  no  larceny  in  the  taking,  however 
fraudulent  the  means  by  which  such  delivery  was  procured.^ 

*  2  East.  P.  C,  666, 969,  693 ;  Mowray  v,  Walsh,  8  Cow.,  238 ;  Boss  v.  Peo., 
5  Hill,  294. 
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Thus,  upon  an  indictment  for  stealing  a  horse  it  appeared  that 
the  prosecutor  was  at  a  fair,  haying  a  horse  there  in  the  care  of 
a  servant,  which  he  intended  to  sell,  when  he  was  met  by  the 
prisoner,  to  whom  he  was  personally  known,  and  who  said  to  him, 
'*  I  hear  you  have  a  horse  to  sell;  I  think  he  will  suit  my  purpose^ 
and  if  you  will  let  me  have  him  at  a  bargain  I  will  buy  him.' 
The  prisoner  and  the  prosecutor  then  walked  together  into  the 
fair  towards  the  horse,  and  upon  a  view  of  him  the  prosecutor 
said  unto  the  prisoner,  ^'You  shall  have  the  horse  for  eight 
pounds,"  and  calling  to  his  servant  he  ordered  him  to  deliver  ihe 
horse  to  the  prisoner.  The  prisoner  immediately  mounted  the 
horse,  saying  to  the  prosecutor  that  he  would  return  immediately 
and  pay  him.  The  prosecutor  replied  "  Very  well."  The  pris- 
oner rode  away  with  the  horse  and  never  returned.  Upon  th^se 
facts  the  learned  judge  before  whom  the  prisoner  was  tried 
directed  an  acquittal,  on  the  ground  that  there  was  a  complete 
contract  of  sale  and  delivery,  and  that  the  property  as  wel  as 
the  possession  was  entirely  parted  witL* 

Also,  when  the  prisoner  fraudulently  sent  a  boy  to  a  hatters 
to  obtain  a  hat  in  the  name  of  one  of  the  hatter's  customers,  anl 
the  hatter  accordingly  delivered  the  hat  upon  the  strength  if 
such  representation,  and  upon  the  fraud  being  discovered  shortly 
afterwards,  the  prisoner  was  apprehended  with  the  hat  in  his  pos- 
session, it  was  held  that  the  owner  having  parted  with  his  pop- 
erty  in  the  hat  it  was  not  larceny.* 

Also,  where  the  prisoner,  with  a  fraudulent  intent  to  ohtain 
goods,  ordered  a  tradesman  to  send  him  some,  to  be  paid  for  on 
delivery,  and  upon  the  goods  being  sent  gave  the  servant  who 
brought  them  bills  which  were  mer^  fabrications  and  of  no  \alue, 
it  was  held  not  larceny,  for  the  tradesman  had  parted  wtfi  the 
property  as  well  as  the  possession,  upon  receiving  that  whica  was 
accepted  by  his  servant  as  payment,  although  the  bills  turned  out 
afterwards  to  be  of  no  value.^ 

Also,  where  the  prisoner  went  to  a  shop  and  said  that  Hrs.  D. 
wanted  som&  shawls  to  look  at,  and  the  prosecutor  gave  her  five 
shawls,  and  she  pawned  two  of  them  the  same  evening,  and  the 
others  were  found  in  her  lodgings,  it  was  held  that,  as  the  prop- 

>  1  Leach,  467;  2  East.  P.  C,  669% 

*  2  Buss,  on  Or.,  28 ;  Russ.  A;  Ry.  0.  C,  225. 

*  2  East.  P.  C  ,  671;  2  Leach,  614.    See  R.  v.  SmaU,  8  G.  &  P.,  4d 
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erty  in  the  shAwls  would  oontinue  in  the  prosecutor  until  the 
selection  was  made,  it  was  larceny,  if  Mrs.  D.  did  not  send  for 
them.^ 

So,  also,  where  a  delivery  of  the  goods  was  obtained  by  fraud- 
ulently using  the  name  of  another  person,  to  whom,  in  fact,  the 
credit  was  intended  to  be  given,  and  thereby  a  delivery  of  some 
silver  coin  was  obtained,  it  was  held  that  the  owner  parted  with 
his  property  upon  the  faith  that  the  amount  would  be  repaid  at 
another  time.' 

Where  the  prosecutor,  having  been  inveigled  by  sharpers  to  bet 
with  them,  and  suffered  by  them  to  win  in  the  first  instance,  was 
.afterwards  stripped  of  a  large  sum  by  losing  a  bet,  and  the  whole 
transaction  was  found  by  the  jvtry  to  be  a  preconcerted  scheme  to 
get  the  prosecutor's  money,  it  was  holden  not  to  be  a  felonious 
taking,  as  the  prosecutor  parted  with  his  property  in  his  money, 
under  the  idea  that  it  had  been  won.' 

Obtaining  goods  by  a  fraudulent  purchase,  the  vender  deliver- 
ing them  with  an  intent  to  part  with  the  property  of  the  goods, 
in  no  case  constitutes  a  larceny.^ 

There  is  a  class  of  cases  which  seem  at  first  sight  somewhat 
difficult  to  reconcile  with  the  above  rule,  but  the  apparent  con- 
fliction  in  the  decisions,  seems  to  be  removed  by  the  application 
of  the  principle  that  the  owner  had  no  intention  of  parting  with 
his  property  in  the  goods.  Thus,  in  one  case,  the  prisoner  called 
at  the  shop  of  the  prosecutor,  and  selected  a  quantity  of  trinkets, 
desiring  they  might  be  sent  the  next  day  to  the  inn  where  he 
lodged.  An  invoice  was  made  out,  and  the  prosecutor  next  day 
carried  the  articles  to  the  inn;  he  was  prevailed  upon  by  the 
prisoner  to  leave  them  there,  under  a  promise  that  he  should  be 
paid  for  them  by  a  friend  that  evening;  the  prosecutor  and  pris- 
oner desired  that  they  might  be  taken  care  of.  Half  an  hour 
afterward  the  prisoner  returned  and  took  the  articles  away;  a 
conviction  Ifor  larceny  was  held  right.^ 

In  another  case,  the  prisoner  bargained  with  the  prosecutor  for 

*  Rex  V,  Savage,  6  C.  &  P.,  143. 

•  2  East.  P.  C,  672-673. 

•  2  Leajh,  610 ;  2  East.  P.  C,  669. 

*  Mowray  o.  Walsh,  8  Cow.,  238 ;  Ross  v.  People,  5  Hill,  294 ;  Lewer  «. 
Com.,  15  Serg.  &  Rawle,  93. 

'  R.  ».  Campbell,  1  Moody  0.  C,  179. 
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some  waistcoats,  and  agreed  to  pay  a  certain  price,  for  them,  but 
upon  their  being  put  into  his  gig  drove  off  without  paying  for 
them,  and  the  jury  having  found  that  the  waistcoats  were  parted 
with  conditionally  that  the  money  was  to  be  paid  at  the  time,  and 
that  the  prisoner  took  them  with  a  felonious  intent,  it  was  held 
larceny.^ 

In  another  case,  the  prisoner  bargained  for  four  casks  of  but- 
ter, to  be  paid  for  on  delivery,  and  was  told  that  he  could  not 
have  them  on  any  other  terms;  the  prosecutor's  clerk  at  last  con- 
sented that  the  prisoner  should  take  away  the  goods  on  the 
express  condition  that  they  should  be  paid  for  at  the  door  of  his 
house.  The  prisoner  never  took  the  goods  to  his  house,  but 
lodged  them  elsewhere.  The  judges  were  of  the  opinion  that  a 
conviction  for  larceny  was  good.* 

The  correct  distinction  in  cases  of  this  description  is,  that  if 
by  means  of  any  trick  or  artifice  the  owner  of  property  is  induced 
to  part  with  the  possession  only,  still  meaning  to  retain  the  right 
of  property,  the  taking  by  such  means  will  amount  to  larceny; 
but  if  the  owner  part  with  not  only  the  possession  of  the  goods 
but  the  right  of  property  in  them  also,  the  offence  of  obtaining 
them  will  not  be  larceny,  but  the  offence  of  obtaining  goods  by* 
false  pretences.' 

{b)  Where  the  Goods  are  Delivered  by  the  Otoner  for  a  Bare 
Limited  Use  or  Charge^  the  Right  of  Property  Remaimng  in 
tlie  Otoner, — ^In  that  class  of  cases  where  the  goods  are  taken  by 
the  delivery  or  consent  of  the  owner,  or  of  some  one  having 
authority  to  deliver  them,  if  it  appear  that,  although  there  is  a 
delivery  by  the  owner  in  fact,  yet  there  is  clearly  no  change  of 
property  nor  of  legal  possession,  but  the  legal  possession  remains 
exclusively  in  the  owner,  larceny  may  be  committed  exactly  as  if 
no  such  delivery  had  been  made.^ 

Hawkins  says,  where  the  delivery  of  the  goods  is  made  for  a 
certain  special  and  particular  purpose,  the  possession  ib  supposed 
to  reside  imparted  with  in  the  first  proprietor.* 

'  R.  0.  Cohen,  2  Den.  C.  0.  R.,  249.  See  alio  R.  v.  Morgan,  1  Dears.  C.  C. 
R.,  395. 

•  R.  V.  Pratt.  1  Moody  C.  C,  250. 
"  2  Rnss.  on  Or.,  28. 

«  2  Russ.  on  Or.,  21 ;  State  v,  Gorman,  2  Nott  &  McCord,  R.,  90 ;  Wilson  o. 
Stete,  1  Port.,  118. 

•  1  Hawk.  P.  0.,  ch.  33,  §  9. 
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Thus,  if  a  person,  to  whom  goods  are  deliTeTed,  hns  only  the 
bare  charge  or  custody  of  them,  and  the  legal  possession  remains 
ID  the  owner,  such  person  may  commit  larceoy  by  a  fraudulent 
oooversion  of  the  goods  to  his  own  use.  A  doctrine  which 
directly  applies  to  the  case  of  servants,  intrusted  with  the  care  of 
goods  in  the  possession  of  their  masters,  of  which  mention  will 
be  made  presently.' 

So  larceny  may  be  committed  by  a  person  who  is  employed 
for  hire  to  drive  cattle  to  a  fair  or  market,  as  in  such  case  the 
owner  parts  only  with  the  custody  and  not  with  the  possession.^ 

So,  ^o,  a  man  may  be  guilty  of  larceny  in  taking  a  piece  of 
plate  set  before  him  to  drink  from  in  a  tavern,  fbr  he  has  only 
a  liberty  to  use,  not  a  possession  by  delivery.^ 

So  if  a  weaver  deliver  yam  or  silk  to  be  wrought  by  journey- 
men in  bis  house,  and  they  carry  it  away  with  intent  to  steal  it, 
the  entire  property  remaining  therein  in  the  ownert  and  the  pos- 
session of  the  workmen  being  the  possession  of  the  owner.* 

Mr.  East  says  that  the  clear  maxim  of  the  common  law,  estab- 
lished by  a  variety  of  cases,  is  that  where  a  party  has  only  the 
bare  charge  or  custody  of  the  goods  of  another,  the  legal  pos- 
session remains  in  the  owner,  and  the  party  may  be  guilty  of 
trespass  and  larceny  in  fraudulently  converting  the  some  to  his 
own  use.' 

A  very  important  distinction  is  to  be  made  in  cases  of  this 
nature — whether  the  owner  has  parted  with  the  possession  of  the 
goods  in  such  a  manner  and  to  such  an  extent  as  to  exclude  the 
idea  of  trespass,  for  if  the  owner  of  the  goods  parted  with  the 
possession  of  them  without  fraud  practiced  by  the  taker,  and  if 
after  the  owner  had  so  parted  with  the  possession  of  them, 
nothing  was  done  to  determine  the  privity  of  contract  under 
which  the  owner  had  the  possession  of  them  delivered  to  him, 
no  trespass,  and  therefore  no  larceny,  can  be  conunitted  by  their 
conversion.' 

'  IHkle,  606;  2  Ernst.  P.  C,  682;  2  Rusi.  on  Or.,  21 ;  1  H^wk.  P.  0.,  ch. 
33,  §6. 
'  lUx  o.  McNuDee,  B.  A  H>  0.  0.  B.,  366. 
■  1  H»le,  506. 
'  Ka.,  35 ;  2  Eut.  P.  C,  682. 

*  2  East.  P.  C,  564,  d  M^.,  and  otses  there  oited. 

•  2  Ru88.  on  Cr.,  35. 
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Thus  if  a  watchmaker  steal  a  watch  delivered  to  him  to  clean,  or 
if  a  person  steals  clothes  delivered  for  the  purpose  of  being  washed, 
or  goods  in  a  chest  delivered  with  the  key  for  safe  custody,  or 
guineas  delivered  for  the  purpose  of  being  changed  into  half 
guineas,  or  a  watch  delivered  for  the  purpose  of  being  pawned, 
in  all  these  instances  the  goods  taken  have  been  thought  at  com- 
mon law  to  remain  in  the  possession  of  the  proprietor,  and  the 
taking  of  them  larceny.^ 

But  unless  in  the  cases  last  referred  to  the  privity  of  contract 
under  which  the  goods  were  delivered  appeared  in  some  means 
to  be  determined,  it  appears  difficult  to  see  how  they  are  distin- 
guishable, somd  of  them  at  least,  from  the.  cases  of  a  goldsmith 
to  whom  plate  is  delivered  to  work  or  to  weigh,  a  tailor  to  whom 
cloth  is  delivered  that  he  may  make  clothes  with  it,  and  a  friend 
who  is  entrusted  with  property  to  keep  for  the  owner's  use,  in 
which  cases  i  conversion  of  the  goods  to  whom  they  are  deliv- 
ered has  been  said  not  to  amount  to  felony.' 

In  these  latter  cases,  as  well  as  in  the  former,  the  delivery  of 
the  goods  is  made  only  for  a  special  purpose,  yet  it  seems  that  the 
possession  of  them  has  not  been  considered  as  remaining  with  the 
owner,  but  as  having  passed  to  the  party  by  a  lawful  delivery, 
without  fraud,  and  therefore  not  the  subject  of  a  subsequent 
felonious  conversion.  The  distinction,  indeed,  between  a  bare 
charge  or  special  use  of  .goods  and  a  general  bailment  of  them, 
seems  to  be  sufficiently  intelligible,  and  it  seems  consistent  with 
principle  that  in  the  former  case  the  legal  possession  should  be 
considered  as  remaining  in  the  owner,  and  in  the  latter  as  haying 
passed  to  the  bailee,  and  that  therefore  in  the  former  case  larceny 
may  be  committed  of  them  by  the  person  to  whom  they  have  been 
delivered,  and  that  in  the  latter  it  may  not,  imless  there  be  a 
determination  of  the  privity  of  contract;  but  it  is  in  the  applica- 
tion of  this  doctrine  to  particular  cases  that  the  distinctions  seem 
to  be  obscure.^ 

This  principle  has  been  holden  to  extend  to  a  tailor  who  has 
cloth  delivered  to  him  to  make  clothes  with,  a  carrier  who 
receives  goods  to  carry  to  a  certain  place,  and  a  friend  who  is 

*  1  Hawk.  P.  C,  ch.  33,  §  10. 

'  2  Ru8s.  on  Or.,  22;  1  Hawk.  P.  C,  ch.  33,  §  2;  2  East.  P.  C,  693. 

'  2  Buss,  on  Gr.,  22. 
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intrusted  with  goods  to  keep  for  the  use  of  the  owner,  which 
they  afterwards  severally  embezzle.^ 

And  so  if  a  watch  be  delivered  to  a  person  to  mend  and  he 
sells  it,  this  has  been  held  no  larceny.^  So  also  if  plate  be  deliv. 
ered  to  a  goldsmith  to  work  or  to  weigh,  or  as  a  deposit,  it  has 
been  held  that  his  conversion  of  it  will  not  be  larceny.^ 

We  have  already  seen  above  that  some  of  the  cases  of  this 
nature  seem  to  make  a  near  approach  to  those  where  a  bare 
charge  or  mere  special  use  of  the  goods  is  transferred  by  the 
delivery,  and  where  consequently  the  legal  possession  or  prop- 
erty of  them  remaining  exclusively  in  the  owner,  larceny  may 
be  committed  in  respect  of  them  exactly  as  if  no  delivery  at 
all  had  been  made. 

It  has  been  suggested,  as  worthy  of  consideration,  whether  the 
distinction  concerning  the  legal  possession  remaining  in  the  owner 
after  a  delivery  in  fact,  does  not  extend  to  all  cases  where  the 
thing,  so  delivered  for  a  special  purpose,  is  intended  to  remain 
in  the  presence  of  the  owner.  It  has  been  said  that,  in  cases  of 
this  kind,  the  owner  cannot  be  said  to  repose  any  confidence  in 
the  party  in  whose  hands  it  is  so  in  fact  placed,  and  that  the 
tUofblg  intend^]  t.  b.  ..tun>.d  K>  th.  o^r  .g^n,  mi 
JLt,Zj  him  ,r.,y  u.m^  hi.  dominion  o,«  iti^rperfeo. 
as  before,  and  the  person  to  whom  it  is  so  delivered,  has  at  most, 
no  more  than  a  bare,  limited  use  or  charge,  and  not  the  legal 
possession  of  it.^ 

Thus,  if  a  man  give  goods  to  another  to  carry,  or  the  like,  and 
he  himself  be  present  all  the  time,  this  is  not  a  bailment,  nor  is 
the  owner  deemed  to  have  parted  with  the  possession  of  the 
goods;  and  if  the  person  to  whom  such  goods  are  entrusted,  run 
away  with  them,  he  is  guilty  of  larceny.^ 

Clerks  or  Servants. — Servants  who  have  the  bare  charge  or 
custody  of  the  goods  of  their  master,  are  not  bailees  within  the 
rules  as  to  larceny  by  bailees,  for  the  possession  of  the  servant  is 
always  deemed  the  possession  of  the  master,  and  if  he  dispose  of 
the  goods  to  his  own  use,  he  is  guilty  of  larceny.^ 

*  Kel.,  43 ;  2  East.  P.  C,  660;  2  Leach,  1064,  note;  2  Russ.  on  Gr.,  56. 
»  R.  t>.  Levy,  4  C.  &  P.,  241. 

*  1  Shaw.,  52;  2  East.  P.  C,  693. 

*2  East.  P.  C,  683,  684;  2  Russ.  on  Cr.,  §  24. 

*  2  East.,  683-684. 

*  2  Arch.  Cr.  Pr.,  387. 
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Thus,  if'  a  servant,  entrusted  with  the  care  of  a  horse  of  his 
master,  takes  it  from  the  stable  of  his  master  with  intent  to  run 
away  with  it,  he  is  guilty  of  stealing.  The  horse  in  the  stable  of 
his  master  is,  not  only  in  the  constructive,  but  in  the  actual  pos- 
session of  the  master,  and  not  of  the  servant.^ 

A  servant  has  the  charge,  but  not  the  possession  of  his  master's 
goods.  The  possession  is  in  the  master,  and  the  servant  may 
commit  larceny  by  converting  the  property  with  which  he  is 
thiis  entrusted,  to  his  own  use.  This  principle  applies  to  servants 
so  called,  as  it  also  does  to  apprentices,  clerks  and  workmen  of 
every  description,  who  are  employed  in  the  care  and  management 
of  the  owner's  property,  under  his  immediate  supervision  and 
control.* 

East  says  this  rule  appears  to  hold  universally  in  the  case  of 
servants  whose  possession  of  their  master's  goods,  by  their  deli- 
very or  permission,  is  the  possession  of  the  master  himself.^ 

Thus,  it  was  said,  if  a  gentleman's  butler,  having  the  care  and 
custody  of  his  plate,  or  the  shepherd  of  his  sheep,  embezzle 
them,  they  are  as  much  guilty  of  larceny  as  if  they  took  them 
out  of  the  actual  custody  of  their  master.* 

So,  where  a  carter  went  away  with,  and  disposed  of  his  master's 
cart,^  or  a  porter  with  goods  which  his  master  sent  him  to  deliver 
to  a  customer,®  or  where  a  person  employed  to  drive  catttle,^  or 
a  clerk  sent  with  a  bill  of  exchange  to  take  to  a  banker's,^  in  all 
these  cases  they  were  severally  held  to  have  the  custody  merely, 
and  not  the  right  of  possession. 

Where  the  holder  of  a  promissory  note,  having  received  a  par- 
tial payment  from  the  prisoner,  who  was  the  maker,  handed  it  to 
him  to  indorse  the  payment,  who  took  it  away  and  refused  to  give 
it  up,  held  that  the  possession  remained  in  the  owner,  the  prisoner 
acquiring  only  a  temporary  charge  or  custody  for  the  special 
purpose,  and  that  his  subsequent  conversion,  the  jury  having 
found  it  felonious,  was  larceny:  that  the  note  was  received  by 

'  Peo.  V,  Woodr.,  2  Park.  Cr.  R.,  22. 
»  Peo.  t).  CaU,  1  Den.,  120. 

•  2  East.  P.  C,  564. 

*  1  Hale,  506 ;  1  Hawk.,  ch.  33,  §  6. 

•  Robinson's  Case,  2  East.  P.  C,  565. 

*  Bass'  Case,  2  East.  P.  C,  566;  1  Leach,  285. 
'  R.  V,  Mane,  1  Mood.  C.  C,  368. 

"  2  East.  P.  C,  565-567 ;  2  Leach,  805. 
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the  prisoner  as  a  servant  of  the  holder,  and  the  legal  possession 
was  not  changed,  though  the  prisoner  was  in  charge  of  the  note 
while  making  the  indorsement,  the  owner  still  had  possession.^ 

If  money  has  been  in  the  possession  of  the  master  by  the  hands 
of  one  of  his  clerks,  and  another  of  the  clerks  receives  it  from 
such  clerk  and  embezzles  it,  it  is  larceny.* 

The  question  has  arisen,  whether  a  person  employed  to  drive 
cattle  from  one  place  to  another  is  to  be  regarded  as  a  bailee  or 
a  servant.  Where  the  party  so  intrusted  is  a  driver  by  trade, 
and  by  the  custom  of  the  trade  he^may  drive  the  cattle  of  sev- 
eral persons  at  the  same  time  if  he  be  employed  as  a  drover,  this 
rebuts  the  presumption  of  his  being  a  mere  servant,  and  he  must 
be  deemed  a  bailee.'  But  if  he  be  not  a  drover,  but  merely  a 
person  employed  by  a  man  to  drive  his  cattle  from  one  place  to 
another  for  wages,  he  may  be  deemed  and  treated  as  the  othei^s 
servant.^  JBut  in  these  cases  he  must  dispose  of  the  properly 
while  he  has  it  in  his  possession,  for  if  he  deliver  it  to  another 
person,  who  holds  it  with  the  owner's  consent,  it  is  not  larceny, 
though  he  afterwards  sell  it  and  dispose  of  the  money  to  his  own 
use.* 

Where  the  prisoner  acted  as  a  nurse  to  the  prosecutor's  daugh- 
ter, who  was  sick,  and  had  her  board  and  lodging  in  the  house, 
receiviiig  occasionally  small  presents  of  money  for  her  services, 
but  no  wages;  she  was  held  not  to  be  a  servant.^ 

K  the  oWner  of  goods  employ  a  person  not  in  his  service  to 
take  them  to  a  customer  and  show  them  to  him,  and  bring  them 
back  again,  without  authorizing  him  to  sell  them  to  the  customer 
or  leave  them  with  him,  and  he  sell  them  instead  of  taking  them 
to  the  customer,  he  was  said  to  be  guilty  of  larceny;  but  in  such 
case,  if  he  was  either  authorized  to  sell  them  to  the  customer  or 
to  leave  them  with  him,  he  was  said  not  to  be  guilty  of  larceny. 
In  the  first  case  he  was  held  simply  to  be  a  servant,  having  the 
custody  of  them,  and  whose  duty  it  was.  to  bring  them  back,  and 
in  the  other  case  he  was  said  to  be  in  the  situation  of  a  bailee.^ 

'  Peo.  V.  CaU,  1  Den.,  120. 

•  Rex  V.  Murray,  R.  &  M.  0.  C.  R.,  276 ;  5  C.  A  P.,  146. 

•  R.  t».  Goodbody,  8  Oar.  &  P.,  665. 

•  R.  V,  Goode,  Car.  k  M,,  682;  2  Arch.  Cr.  P.,  pp.  382-385-444. 
M  C.  &  Mars.,  611. 

•  R.  t).  Smith,  1  Oar.  &  K.,  423. 
'  Reg  r.  Hervey,  9  C.  A  P.,  353. 
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Id  further  consideriog  the  question  of  larceny  by  servants,  we 
come  to  the  second  subdivision  previously  mentioned,  and  that  is 
cases  where  the  offender  haa  the  gucUified  property  and  actual  pos- 
session of  the  goods  at  the  time  of  the  taking. 

It  should  be  observed  that,  in  all  the  cases  relating  to  the 
fraudulent  conversion  by  a  servant  to  his  own  use  of  the  goods  of 
his  master,  it  was  considered  that  the  property  stolen  was  suffici- 
ently received  into  the  possession  of  the  master  before  the  taking 

of  the  servant,  and  this  leads  to  the  consideration  of  a  material 

« 

distinction  respecting  the  possession  of  the  master,  namely,  that 
that  the  property  will  not  be  considered  as  sufficiently  received 
into  his  possessidki  where  it  has  been  merely  delivered  to  the 
servant  for  the  master's  tlse.  Upon  which  subject  it  is  well  laid 
down  that  if  the  servant  has  done  no  act  to  determine  his  orig- 
inal lawful  and  exclusive  possession,  as  by  depositing  the  goods 
in  his  master^s  house,  or  the  like,  although  to  many  purposes; 
and  as  against  third  persons  this  is,  in  law,  a  receipt  for  the  goods 
by  the  master,  yet  it  has  been  ruled  otherwise  in  respect  of  the 
servant  himself,  in  a  charge  of  larceny  at  common  law  in  convert- 
ing such  goods  to  his  own  use.^ 

Thus  where  a  servant  or  clerk  had  received  property  for  the 
use  of  his  master,  and  the  master  never  had  any  other  possession 
than  such  possession  by  his  servant  or  clerk,  it  was  doubted 
wbether  the  latter  was  guilty  of  larceny  in  stealing  such  property, 
or  was  guilty  merely  of  a  breach  of  trust,*  So  if  a  clerk  received 
money  of  a  customer,  and  without  at  all  putting  it  in  the  till  con- 
verted it  to  his  own  use,  he  was  guilty  only  of  a  breach  of  trust, 
though  had  he  once  deposited  it,  and  only  taken  it  again,  he 
would  have  been  guilty  of  larceny.^  So  a  cashier  of  a  bank  could 
not  be  guilty  of  larceny  in  taking  an  India  bond  which  he  had 
received  from  the  court  of  chancery,  and  was  in  his  actual  as  well 
as  constructive  possession.^ 

This  class  of  offences,  though  not  punishable  as  larceny,  may 
yet,  however,  be  reached  under  a  prosecution  for  embezzlement, 
which  is  in  itself  a  species  of  larceny,  and  is  said  to  be  .distin- 

»  2  East.  P.  0.,  568;  Arch.  Cr.  P.,  446,  notes. 

•  2  Leach,  835;  Hale,  668;  East.  P.O.,  570-1.  And  see  4  Taunt.,  258 ;  Russ. 
&  Ry.  0.  C,  215,  S.  C;  2  Leach  0.  C,  1054. 

•  2  Leach,  835. 

•  1  Leach,  28. 
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guished  from  larceny  properly  so  called,  as  being  committed  in 
respect  of  property  which  is  not  at  the  time  in  the  actual  or  legal 
possession  of  the  owner.*  So  in  cases  where  a  clerk  or  servant 
embezzles  any  chattels  received  by*  him  for  or  in  the  name  of  his 
master,  which  was  not  received  into  the  possession  of  the  master, 
otherwise  than  by  such  clerk  or  seryant,  the  prosecution  should, 
in  strictness,  be  for  embezzlement  and  not  for  larceny.^ 

(c)  Whefi^e  the  Goods  are  Delivered  by  the  Ovmer  f(yr  the  Pur- 
poses of  a  Bailment. — Mr.  Justice  Story  defines  a  bailment  as 
''  a  delivery  of  a  thing  in  trust  for  some  special  object  or  purpose, 
and  upon  a  contract,  express  or  implied,  to  conform  to  the  object 
or  purpose  of  the  trust.^ 

The  question  of  bailment,  however,  Vnust  not  be  confounded 
with  a  bare  use  or  charge  of  goods  where  the  possession  is  sup- 
posed to  reside  unparted  with  in  the  first  proprietor.*' 

The  rule  was  originally  laid  down,  that  inasmuch  as  to  consti- 
tute larceny  there  must  be  such  a  taking  as  would  either  actually 
or  constructively  amount  to  a  trespass,  if  a  party  obtained  the 
possession  of  goods  lawfully,  as  upon  a  bailment,  or  on  account 
of  the  owner,  he  could  not  afterwards,  as  long  as  that  bailment 
continued,  be  guilty  of  larceny  in  appropriating  the  goods  in  any 
way  whatsoever,  as  the  wrongful  change  of  possession,  a  neces- 
sarjr  ingredient  in  larceny,  had  never  taken  place." 

Thus  it  is  said  that  if  goods  be  bailed  by  the  owner  to  another, 
the  bailee,  whilst  the  bailment  subsists,  cannot  in  general  be  said 
to  commit  larceny  of  them  by  converting  them  to  his  own  use, 
because  in  such  a  case  there  is  no  felonious  taking,  the  bailee 
being  already  in  possession  of  the  goods.'  For  if  goods  were 
delivered  to  a  carrier  to  be  conveyed,  and  he  steals  them  on  the 
journey,  it  was  held  to  be  no  larceny.''  •  So  where  the  prosecutor 
delivered  a  horse  to  the  prisoner  to  be  pastured,  and  the  latter, 
after  keeping  the  horse  one  week,  for  which  he  received  payment, 
sold  it  in  the  course  of  the  second  week,  a  conviction  for  larceny 
was  reversed.^ 

»  Bur.  Law  Diet.,  vol.  1,  415.  •  2  Arch.  Cr.  P.,  445. 

'  Story  on  Bailm.,  §  2.  *  Ante. 

*  Roscoe'6  Cr.  Ev.,  6  Ed.,  580;  2  East.  P.  C,  694;  1  Leach,  411. 

*  1  Hawk.,  ch.  33,  §  2;  R.  v.  Smith,  R.  &  M.,  473. 
'  1  Hale  P.  C,  504. 

^  R.  V.  Smith,  1  Mod.  C.  C,  474. 

C.  P.— 41.  ' 
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Sir  WnjJAM  Bussell  says  it  appears  always  to  have  been  con- 
sidered that  where  a  horse  was  delivered  upon  hire  or  loan,  and 
such  delivery  was  obtained  bona  fide^  no  subsequent  wrongful 
conversion,  pending  the  contract  would  amount  to  felony,  and  so 
of  other  goods.^ 

The  rule  was  formerly  laid^down  by  East  that,  after  the  deter- 
mination of  the  special  contract  by  any  plain  and  unequivocal 
wrongful  act  of  the  bailee,  inconsistant  with  that  contract,  the 
property  as  against  the  bailee,  reverts  to  the  owner,  although  the 
actual  possession  remains  in  the  bailee,  and  that  the  privity  of 
conti*act  may  be  determined  before  its  regular  completion  by  the 
tortious  acts  of  the  bailee.  Thus,  it  was  said,  that  where  the  key 
of  a  room  ^  delivered  for  the  purpoae  of  intnistiBg  a  party 
with  the  care  of  goods  in  a  roonoi;  by  the  act  of  taking  the  goods 
with  a  felonious  intent,  out  of  the  room  in  which  they  were 
intended  to  remain  for  safe  custody,  the  privity  of  contract  would 
have  been  determined.'  But  in  the  recent  English  cases  of  R  v. 
Banks  (Suss  k  By.,  44),  and  R  v.  Stear  (1  Den.  C.  C,  349),  and 
R  V.  Brook  (Buss  &,  By.,  441),  the  above  doctrine  was  said  not 
to  be  correct. 

BosGOE  says,  the  judges  seem  never  to  have  been  inclined  to 
hold  that  an  appropriation  of  the  goods  to  the  bailee's  own  par- 
poses,  was  in  itself  a  determination  of  the  bailment,  or,  as  we 
should  say,  looking  to  the  definition  of  larceny,  a  wrongful 
change  of  possession,  and  that  whenever  this  point  has  directly 
arisen,  it  has  always  been  ruled  in  favor  of  the  prisoner.'  And, 
it  seems,  from  the  weight  of  authority,  that  where  a  bail- 
ment regularly  subsists,  the  principle  that  it  is  not  larceny  for 
a  bailee  to  convert  to  his  use  the  goods  bailed  to  him,  haa 
been  sustained,  except  in  the  case  of  bailees,  who  are  guilty  of 
what  is  technically  termed  a  breaking  of  bulk,  by  which  is  meant 
a  carrier  or  other  bailee,  opening  a  bale  or  package  intrusted  to 
him,  taking  out  a  part,  and  disposing  of  that  pari  to  his  own  use. 

Where  the  prisoner  was  employed  to  land  a  boat-load  of  stoves 
from  a  ship,  and  he  landed  them  all  but  two,  and  those  he 
secreted  in  the  bottom  of  the  boat,  it  was  held  that  the  separating 
of  the  two  from  the  rest,  and  secreting  them,  was  equivalent  to 

•  2  Rubs,  on  Or.,  56;  2  East.  P.  C,  G93 ;  1  Hale,  504. 

•  2  East.  P.  0.,  685-691,  627. 

•  Ros.  Or.  Ev.,  6th  ed.,  584. 
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breaking  the  bulk,  and  that  the  prisoner  was  guilty  of  larceny.^ 
If  com  be  sent  to  a  miller  to  be  ground,  and  he  takes  part  of  it, 
he  ivill  be  guilty  of  larceny.*  And  where  a  miller,  having 
received  barrilla  to  grind,  fraudulently  abstracted  part  of  it, 
returning  a  mixture  of  barrilla  and  plaster  of  paris,  it  was  con- 
sidered larceny.^  But,  where  the  prosecutor  sent  three  trusses 
of  hay  to  another  person  by  the  prisoner's  cart,  he  delivered 
two  only,  and  the  other  was  found  in  his  possession,  not  broken 
up,  Parke,  J.,  held  this  not  larceny,  as  the  truss  had  not-  been 
broken  up.*  So,  also,  a  conunon  carrier  who  was  employed  by 
the  prosecutor  to  carry  a  cargo  of  coal  from  a  ship  to  the  prose- 
cutor's yard,  sold  two  cart  loads  of  coal  on  his  own  account,  but 
duly  delivered  the  balance,  held  that,  as  there  had  been  no 
breaking  of  bulk  or  other  determination  of  the  bailment,  he  could 
not  be  convicted  of  larceny.^ 

The  Court  of  Appeals  of  this  State  have  held  that  where  the 
commodity,  a  part  of  which  is  separated  by  the  carrier  from  the 
rest,  is  transferred  in  commerce  by  weight,  and  not  by  count,  the 
severance  is  a  trespass,  iVhich  determii\es  the  privity  of  contract, 
and  a  breaking  of  bulk,  equivalent  to  the  opening  of  a  bale  or 
package,  and  that,  therefore,  the  separation  and  conversion  to  his 
own  use  by  the  carrier,  without  the  consent  of  the  owner,  of  sun- 
dry bars  of  pig  iron,  part  of  a  larger  number,  which  had  been 
delivered  to  him  for  transportation,  and  loaded  upon  his  canal 
boat,  is  larceny.* 

Some  authors  have  treated  this  question  of  breaking  bulk  as 
the  evidence  of  an  original  felonious  intention,  by  an  unequivocal 
determination  of  the  privity  of  contract.  Thus  Lord  Coke, 
'Hawkins  and  Hale  have  said:  "If  a  carrier  or  other  bailee 
open  a  bale  or  package  of  goods  intl^lsted  to  him,  take  out  a  part 
and  dispose  of  that  to  his  own  use,  this  is  always  considered  such 
proof  of  an  original. felonious  intention  that  it  has  always  been 
holden  to  be  larceny."^ 

>  R.  o.  Howell,  7  Gar.  &  P.,  325. 

•  1  RoU.  Abr.  73.  . 

'  Com.  V.  James,  1  Pick.,  375. 

•  R.  tj.  Paatley,  5  C.  A  D.,  533. 

•  Reg.  V.  Cornish,  33  Eng.  L.  t  £q.  Rep.  57. 

•  17  N.  Y.  (3  Smith),  114. 

•  1  Ualo,  505 ;  3  Inst.,  107;  1  Hawk.,  ch.  33,  §  4. 
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But  if  he  dispose  of  a  whole  bale  or  package,  without  breaking, 
it  is  deemed  a  breach  of  trust  only,  and  not  larceny,  unless  it 
appeared  that  he  had  a  felonious  intent  at  the  time  he  received 
it.* 

East  said  this  doctrine  had  been  considered  as  standing  more 
upon  positive  law,  not  at  this  time  to  be  questioned,  than  sound 
reasoning.  The  distinction  appears  to  have  proceeded  upon  the 
ground  that  the  act  of  breaking  the  package  is  an  act  of  trespass 
in  the  carrier,  by  which  the  privity  of  contract  is  determined; 
whereas  if  there  be  no  breaking  of  the  package,  no  severance  of 
a  part  of  the  conunodity  from  the  rest  by  the  carrier,  but  the 
whole  of  it  be  parted  with  by  him  in  the  state  in  which  it  was 
delivered  to  his  hands,  there  will  be  nothing  which  will  amount 
to  a  trespass  while  the  package  remains  in  his  possession.^ 

Mr.  CoiXYEB  remarks :  "  The  cause  of  the  distinction  is  to 
be  found  in  the  necessity  of  an  accurate  distinction  between  a 
breach  of  trust  and  an  act  of  felony;  and  the  principle  is,  that 
felony  cannot  be  conunitted  by  a  person  having  the  legal  posses- 
sion of  goods;  as,  for  instance,  under  a  contract.  The  contract 
must  be  put  an  end  to  before  felony  can  be  committed;  for  dur- 
ing its  existence  the  person  having  possession  under  it  has  prima 
facie  a  legal  possession,  therefore,  by  selling  the  goods  without 
breaking,  he  in  fact  destroys  the  privity  of  contract,  still  that  act 
is  executed  in  respect  of  goods  which  are  at  the  time  in  his  legal 
possession;  the  termination  of  the  contract  and  the  act  of  con- 
version being  contemporianeous,  there  is  not  therefore  a  caption, 
and  an  asportation  of  the  goods  of  another,  which  is  essential  to 
an  offence  of  larceny."* 

In  some  cases  savoring  of  a  bailment,  such  as  the  obtaining  of 
the  possession  of  a  horse  upon  fraudulent  pretence  of  a  hire,  and 
where  the  property  has  been  subsequently  sold  or  disposed  of 
by  the  person  obtaining  the  property,  it  would  at  first  seem  that 
the  basis  of  the  decisions  was  the  doctrine  advanced  by  Mr.  East, 
that  the  privity  of  contract  of  bailment  may  be  determined  before 

»  3  East.  P.  C,  697. 

•  CoUyer  Colin,  of  Statutes. 


*  The  question  of  taking  and  converting  property  in  the  mass,  as  it  was 
deliyered,  without  the  breaking  of  bulk,  belongs  more  appropriately  to  the 
offence  of  EmbeziUment,  and  will  be  found  discussed  under  that  head.  ' 
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its  regular  completion  hj  the  tortious  acts  of  the  bailee  incon- 
sistent with  those  of  the  contract  of  bailment,  and  that  unequi- 
vocal eyidence  of  some  other  determination  of  the  contract  might 
be  shown  before  its  completion,  other  than  the  breaking  of  bulk 
by  the  bailee;  but  upon  a  careful  examination  of  these  cases  it 
will  be  seen  that  they  are  regarded  as  if  no  bailment  ever  existed 
of  the  property,  but  as  falling  within  that  class  of  cases  where 
the  owner  is  induced  to  part  with  the  possession  only,  of  his 
property,  by  means  of  some  trick  or  fraud,  which  artifice  may  be 
the  pretence  or  color  of  a  bailment.* 

Where  it  appears  that  the  delivery  of  the  goods  by  the 
owner  or  person  authorized  to  dispose  of  them  was  not  obtained 
fraudulently  and  with  intent  to  steal,  a  remaining  inquiry 
may  be  whether  such  lawful  possession  has  been  determined, 
and  whether  there  has  been  any  n^w  and  felonious  taking.' 
So  after  the  bailment  is  determined,  any  taking  by  him  who 
was  a  bailee,  with  a  felonious  intent,  will  be  larceny.  Thus,  if 
a  carrier,  after  he  has  brought  the  goods  to  the  place  appointed, 
take  them  away  again,  animo  furandi^  he  is  guilty  of  larceny, 
for  his  possession  as  bailee  being  determined,  his  second  taking 
is  the  same  as  if  he  were  a  mere  stranger.^  Indeed,  this  seems 
to  be  the  correct  rulb  upon  which  the  question  of  breaking  bulk 
has  been  determined,  i.  e.,  that  by  the  breaking  of  the  package 
or  bale  the  courts  have  said  the  bailment  was  determined,  and 
hence  the  subsequent  conversion  was  a  new  taking  and  asportation. 

It  was  formerly  held  that  if  the  hiring  of  a  horse  was  limited 
to  a  particular  time  or  place,  and  after  that  time  had  expired,  or 
the  party  had  arrived  at  the  proper  place  for  the  redelivery,  he 
rode  away  with  the  horse  and  converted  it  to  his  own  use,  it  was 
larceny.* 

But  in  a  later  case  the  question  was  considered  and  a  contrary 
doctrine  held.  In  this  case  the  prisoner  borrowed  a  horse  to  take 
a  child  to  a  surgeon,  and  after  he  had  done  so  and  returned,  he 
took  the  horse  in  a  different  direction  and  sold  it.  The  jury 
were  satisfied  that  he  had  no  felonious  intention  when  he  bor- 
rowed it,  but  as  the  purpose  for  which  he  hired  was  over  before 

^  Sec  cases  cited  in  2  Riuss.  on  Cr.,  §§  50,  51. 

•  3  Inst.,  107. 

•  1  Hawk.,  ch.  33,  §  11. 

•  1  Leach,  409 ;  2  East.  P.  C,  689-C94. 
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he  took  the  horse  to  the  place  where  he  sold  it,  the  jury  were 
directed  to  convict,  in  order  that  the  point  might  be  considered, 
and  upon  a  case  reserved  the  judges  held  that  there  was  no 
felonious  taking,  and  that  the  conviction  was  wrong.^ 

The  question  to  be  examined  in  these  cases  is  whether  the  law- 
ful possession  has  been  determined,  and  whether  there  has  been 
any  new  and  wrongful  taking.  If  the  lawful  possession  has  not 
been  determined  the  goods  will  continue  in  the  possession  of  the 
party  to  whom  they  were  delivered  by  bailment,  and  the  general 
principle  of  law  will  prevail,  that  if  a  person  obtain  the  goods 
from  another  without  fraud,  although  he  have  the  animus  furandi 
aftei-wards,  and  converts  them  to  his  own  use,  it  is  not  felony.* 

The  rules  above  laid  down  as  to  carriers  and  other  bailees, 
however,  does  not  extend  to  their  servants,  for  if  a  servant  of 
a  carrier  convert  the  property  intrusted  to  him  to  his  own  use, 
he  will  be  guilty  of  larceny,  even  in  cases  where  his  master 
would  be  guilty  only  of  embezzlement  or  of  a  breach  of  trust.' 

A  person  employed  as  a  laborer  to  discharge  the  cargo  of  a 
vessel  does  not  stand  in  the  relation  of  a  bailee  to  the  property 
of  which  the  cargo  consists.* 

{d)  Where  the  Goods  are  Delivered  hy  the  Owner,  but  he  is 
Induced  to  Part  with  the  Possession  of  them  by  Trick  or  Frauds 
iht  Right  of  Property  Still  Remaining  Unchanged, — In  the 
second  and  third  subdivisions  of  the  cases  already  noticed,  where 
the  owner  has  parted  with  the  possession  of  the  goods  in  the  one 
instance  for  a  bare  use  or  charge,  and  in  the  other  for  the  pur- 
poses of  a  bailment,  the  right  of  property,  or  as  it  is  sometimes 
styled  in  the  books,  the  legal  possession,  still  remaining  unparted 
with  in  the  owner,  it  will  be  noticed  that  no  direct  fraud,  trick 
or  artifice  was  resorted  to  for  the  purpose  of  obtaining  the  pos- 
session of  the  property.  In  the  first  class  of  cases  above  noticed, 
attention  has  been  called  to  a  taking  by  fraud  or  artifice,  but 
where  the  owner  parted  with  his  right  of  property  as' well  as 
right  of  possession.  Under  the  present  subdivision  it  is  intended 
to  notice  another  class  of  cases,  where  the  owner  is  induced 
through  fraud,  trick  or  artifice  to  part  with  the  possession  of  the 

*  Russ.  &  Ry.,  441. 

^  2  Russ.  on  Or.,  56;  3  Inst.,  107;' 2  East.  P.  C,  693. 
»  Rex  ».  Harding  et  al,,  R.  &  Ry.,  125. 

*  Com.  V.  Doanc,  1  Cush.  R.,  5. 
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property  only,  the  right  of  property  still  remaining  unchanged 
in  the  owner.  This  latter  class  of  cases  consists  principally  of 
those  transactions  usually  known  by  the^term  **  swindling/'  As 
already  noticed,  in  some  of  the  cases  referred  to  under  the  first 
subdivision,  it  would  at  first  sight  seem  difficult  to  reconcile 
the  doctrine  laid  down  as  applicable  to  the  latter  class  of  cases 
with  the  rule  stated  under  the  first  subdivision,  except  upon  the 
doctrine  that  the  owner  had  no  intention  of  parting  with  his 
property.  And  as  previously  stated  in  regard  to  other  distinc 
tions  made  by  the  courts  upon  this  feature  of  larceny,  the 
obscurity  seems  to  consist  more  from  the  characteristics  of  each 
particular  case,  rather  than  the  principles  of  law  laid  down  by 
the  courts. 

Thus,  prevailing  on  a  tradesman  to  take  goods  to  a  place  on 
pretence  that  he  shall  then  be  paid  for  them,  and  inducing  ' 
him  to  leave  them  in  the  care  of  a  third  person,  and  then  get- 
ting them  from  him  without  paying  for  them,  is  larceny,  if  the 
intent,  ab  imtio^  was  to  get  the  goods  without  paying  for  them.* 
Also,  where  a  hosier,  by  the  desire  of  the  prisoner,  took  a 
variety  of  silk  stockings  to  his  lodgings,  where  the  prisoner  pre- 
tended to  purchase  some  of  them,  and  set. them  apart  from  the 
rest,  and  then  having  sent  the  hosier  to  fetch  some  more  articles, 
decamped  with  the  stockings,  this  was  holden  to  be  larceny.* 
Where  the  owner  of  goods  sent  them  by  his  servant  to  be  deliv- 
ered to  A,  and  the  prisoner  fraudulently  procured  the  delivery 
of  them  to  himself  by  pretending  to  be  A,  it  was  held  larceny.' 
So  getting  goods  delivered  into  a  hired  cart,  on  the  express 
condition  that  they  should  not  be  taken  out  of  the  cart  until  they 
were  paid  for,  and  then  getting  them  from  the  cart  without  pay* 
ing  the  price,  was  held  larceny  if  the  prisoner  intended  ab  initio 
to  defraud.^ 

Obtaining  goods  from  a  servant  by  payment  of  a  bad  half 
crown,  the  servant  having  no  authority  to  part  with  the  goods, 
was  held  larceny  if  the  intent  was  to  obtain  the  goods  without 
paying  for  them.^    So,  also,  if  a  tenant  get  a  receipt  for  his  rent 

>  Rex  o.  GampbeU,  R.  &  M.  C.  0.  R.,  179;  cited  in  Stephens  o.  Hart,  4 
Bing.,  476. 
'  Rex  V.  Sharpless,  0.  B.,  1772;  1  Leach,  92;  2  East.  P.  C.  675. 
"  1  Leach,  520;  2  East.  P.  C,  673;  Wilkins'  Case,  0.  B.,  1789. 

*  Rex  «.  Pratt,  R  &  M.  C.  0.  R.,  250. 

*  Rex  o.  Small,  8  C.  &  P.,  46. 
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from  his  landlord  on  pretence  of  wanting  to  look  at  it,  with  intent 
to  defraud  him  of  part  of  his  rent,  it  is  a  larceny  of  the  receipt.^ 
So,  also,  where  the  pri«oner/  intending  to  steal  the  mail  bags 
from  the  post  office,  procured  them  to  be  let  down  to  him  by  a 
string  from  the  window  of  the  post  office,  under  the  pretence 
that  he  was  the  mail  guard,  this  was  held  to  be  larceny.^ 

J.,  by  falsely  representing  to  S.  that  he  had  sold  for  S.  a  quan- 
tity of  goods  to  E.  H.  &  Co.,  induced  S.  to  send  the  goods  to  the 
store  of  E.  H.  &  Co.;  J.  then  went  to  the  store  of  R  H.  &  Co., 
with  whom  he  had  in  fact  no  dealings  on  account  of  S.,  and 
informed  them  that  the  goods  were  sent  there  by  mistake,  and 
induced  them  by  such  misrepresentation  to  deliver  the  goods  to 
him,  and  took  them  away  from  the  store  of  R.  H.  &  Co.,  and 
converted  them  to  his  own  use,  it  was  held  that  this  was  larceny 
and  not  simply  obtaining  goods  by  false  pretences.^ 

The  cases  above  cited  are  a  portion  of  those  illustrating  the 
doctrine  laid  down  in  this  class  of  cases.  The  list  of  cases  cited 
in  the  books  are  very  numerous,  and  embrace  a  large  variety  of 
circumstances  where  the  doctrine  is  established  that  where  the 
goods  are  delivered  by  the  owner  or  person  having  the  legal 
custody  or  possession  of  them,  and  he  is  induced  to  part  with 
their  possession  through  artifice  or  fraud,  the  right  of  property 
still  remaining  unchanged,  the  offence  is  larceny. 

In  some  of  the  cases  of*  this  description  the  delivery  of  the 
goods  taken  has  b^en  only  by  way  of  pledge  or  security,  but  the 
same  doctrine  has  been  held  to  apply  if  such  delivery  were 
obtained  fraudulently  and  with  intent  to  steal.^ 

The  latter  cases  embrace  those  transactions  called  ^*  ring  drop- 
ping" and  "pocket-book  finding."  Thus,  where  the  prisoner, 
being  in  company  with  the  prosecutor,  pretended  to  find  a  valu- 
able ring.  The  prosecutor  was  to  have  a  share  of  the  pretended 
value  of  it,  and  was  prevailed  upon  to  deposit  his  watch  and  to 
take  the  ring  until  his  share  of  the  value  should  be  paid.  The 
accomplices  of  the  prisoner  made  off  with  the  watch,  and  the  ring 
proved  to  be  of  a  small  value.     The  prisoner  was  found  guilty  of 

»  R.  «.  Rodway,  9  0.  &  P.,  784. 

»  East.  P.  C,  603. 

■  Peo.  V.  Jackson,  3  Park.  Cr.  R.,  590. 

*  2  Russ.  on  Cr.,  46. 


LARCENY.  649 

larceny.*  So  where  the  prisoner  induced  the  prosecutor  to  deliver 
ft  suB^  of  money,  by  way  of  pledge  for  a  counterfeit  jewel  pretended 
to  be  found,  with  intent  to  steal  the  money,  it  was  held  larceny; 
it  appearing  that  the  money  was  deposited  in  the  nature  of  a 
pledge,  so  that  though  the  possession  was  parted  with,  the  prop- 
erty was  not.* 

But  iF,  in  such  a  case,  the  prosecutor  part  with  the  money 
intending  to  have  the  articles  himself  and  sell  them,  it  is  not  lar- 
ceny; for  he  meant  to  part  with  the  property  in  the  money  as 
well  as  the  possession  of  it,  which  comes  under  the  head  of  the 
first  class  of  cases  above  cited.' 

Where  the  prosecutor  was  induced  by  a  preconcerted  plan  to 
deposit  money  upon  a  bet,  and  the  stakeholder  afterwards,  tipon 
a  pretence  that  one  of  his  confederates  had  won  the  wager, 
handed  the  money  over  to  him,  and  the  jury  found  that,  at  the 
time  the  money  was  taken,  there  was  a  plan  to  keep  it  under  the 
false  color  of  winning  the  bet,  this  was  held  a  larceny;  for  the 
prosecutor  parted  with  the  possession  only  and  not  the  right  of 
property,  which  was  to  pass  eventually  only  in  case  he  really 
lost  the  wager.* 

The  delivery  may  also  be  obtained  in  this  class  of  cases  by  a 
fraudulent  abuse  of  legal  process.  Thus,  if  a  person  intending 
to  steal  a  horse,  take  out  a  replevin,  and  having  thereby  pro- 
cured the  horse  to  be  delivered  to  him  by  the  sheriff,  rode  him 
away,  it  has  been  held  larceny.^ 

//.  CoKs  wktre  ihe  Offender  ha$  the  Q^ified  Property,  and  Adwd  Possession 

ai  ths  Time  qf  the  Taking  of  the  Goods. 

It  seems  to  have  been  considered  in  cases  of  clerks  who  have  a 
qualified  property  in  goods,  which  have  been  received  by  them, 
and  never  come  into  their  master's  possession,  and  in  the  case  of 
bailees,  who  have  a  qualified  property  in  goods  by  virtue  of  their 
contract,  that  a  subsequent  conversion  of  the  goods  by  such  *per* 
sons  will  not  amount  to  larceny,  except  in  instances  where  the 
latter  have  broken  the  bulk.  These  classes  of  cases  have  already 
been  considered  under  the  head  of  larceny  by  servants  and  bailees, 

1  Leach,  238 ;  2  East.  P.  C,  678 ;  Patch's  Case,  0.  B.,  1782. 

1  Leach,  314;  2  East.  P.  C,  679;  Moore's  Case,  0.  B.,  1784. 

R.  V.  Wilson,  8  C.  &  P.,  111. 

Russ.  k  Ry.  C.  C,  413.    See  also  Com.  c.  Wentworth,  2  Whee.  Cr.  C,  511. 

1  Hale,  507;  3  Inst.,  108;  2  East.  P.  C,  660. 
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and  appeal  to  be  governed  hj  the  principle  involved  in  the  first 
class  of  cases  cited  above,  where  it  is  held  that  where  the  owner 
has  parted  with  his  property  in  the  goods,  as  well  as  his  posses- 
sion, the  subsequent  commission  will  not  amount  to  larceny. 

in.  What  ikt  Tdcimg  if  6y  F^^nOiittg. 

It  was  anciently  said  there  is  one  case  in  which  it  has  been 
holden  that  the  taking  will  not  amount  to  larceny,  though  it  be 
accompanied  with  the  animus  fwrandi,  and  that  is  where  the 
taking  is  by  a  finding  of  the  property;  thus,  it  was  laid  down  in 
the  older  books,  that  if  one  loses  his  goods,  and  another  find 
them,  though  he  converted  them  ardmo  fwrandi  to  his  own  use, 
yet  it  is  no  larceny,  for  the  first  taking  was  lawful.* 

Thus  it  was  held,  that  if  A  find  the  purse  of  B  in  the  highway, 
and  take  it  and  carry  it  away,  with  all  the  circumstances  that 
usually  j)rove  the  animus  furandi,  as  denying  it  or  secreting  it, 
yet  it  was  said  not  to  be  larceny.' 

The  rule,  however,  may  be  stated  to  be,  that  if  a  man  lose 
goods,  and  another  find  them,  and  appropriate  them  to  his  own 
use,  it  is  larceny,  or  not,  according  to  circumstances. 

At  common  law  it  was  said  the  doctrine  of  a  taking  by  finding 
must  be  admitted  with  great  limitation,  and  must  be  understood 
to  apply  only  where  the  finder  really  believes  the  goods  to  have 
been  lost  by  the  owner,  and  does  not  color  a  felonious  taking 
under  such  a  pretence.^ 

It  will  not  avail,  therefore,  where  a  man's  goods,  being  in  a 
place  in  which  ordinarily  or  lawfully  they  are,  or  may  be  placed, 
a  person  takes  them  animx>  furandi.^  If,  therefore,  a  man's  horse 
be  going  in  his  grounds,  or  upon  his  common,  or  stray  into  a 
neighbor's  ground  or  common,  and  a  person  takes  it  animo  fwr- 
andi^ it  is  no  finding,  but  a  larceny,®  «  So,  also,  where  a  customer 
left  his  whip  in  a  store,  and  the  store-keeper  took  the  whip 
animx>  fwrandi  and  concealed  it,  it  was  held  in  this  State  that 
the  defendant  was  not  in  any  proper  sense  of  the  term  the 
finder  of  lost  property.  The  fact  that  the  prosecutor  went 
out  of  the  store  and  was  absent  some  fifteen  minutes  before 

"  1  Hawk.  P.  C,  ch.  33,  §2;  3  Inst.,  108. 
'    ■  1  Hale,  506. 

•  1  Hale,  506 ;  2  Russ.  on  Or.,  11 ;  2  East.  P.  0.,  664. 

•  1  Hale,  506. 

•  1  Hale,  506 ;  2  East.  P.  C,  664. 
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he  returned  to  take  the  propeliy,  did  not  change  the  posses- 
sion. .  In  judgment  of  law  the  possession  still  remained  in  him.^ 
So,  also,  where  A  placed  his  pocket-book  on  the  table  of  a 
shop  until  he  could  get  a  bill  changed,  and  on  leaving  the  shop 
forgot  to  take  it,  but,  on  missing  it,  immediately  recollected 
where  he  had  left  it.  The  property  was  held  not  to  have  been 
lost,  but  the  subject  of  larceny.^ 

A  gentleman  left  a  trunk  in  a  hackney  coach  and  the  coachman 
took  and  conyerted  it  to  his  own  use;  this  was  held  larceny  at  the 
conmion  law,  on  the  groimd  that  the  coachman  must  have  known 
where  he  took  up  the  gentleman  and  his  trunk  and  where  he  set' 
him  down,  and  that  h^  ought,  therefore,  to  have  restored  it  to 
him.^ 

In  a  later  case,  the  prisoner  found  a  pocket  book  containing 
bank  notes  in  the  highway,  and  afterwards  converted  it  to  his 
own  use.  The  court  observed,  that  if  a  party  finding  property 
in  such  manner  knows  the  owner  of  it,  or  if  there  be  any  mark 
upon  it  by  which  the  owner  can  be  ascertained,  and  the  party, 
instead  of  restoring  the  property,  converts  it  to  his  own  use, 
such  conversion  will  constitute  a  felonious  taking;^  and  in. a  sub- 
sequent case,  GiBBS,  J.,  stated  to  the  jury  that  it  was  the  duty  of 
every  man  who  found  the  property  of  another  to  use  all  dili- 
gence to  find  thd  owner,  and  not  to  conceal  the  property  (which 
was  actually  stealing  the  property),  and  appropriate  it  to  his 
own  use.* 

In  the  later  case,  the  prisoners  found  a  bill  of  exchange,  and 
endeavored  to  convert  it  to  their  own  use  by  negotiating  it,  it 
was  held  larctoy. 

In  another  case  the  prosecutor  had  bis  hat  knocked  off  by 
some  one,  and  the  prisoner,  who  had  his  own  hat  on  his  head, 
picked  up  the  prosecutor's  hat  and  carried  it  home.  Pabk,  J., 
said:  *^  K  a  person  picks  up  a  thing  when  he  knows  that  he  can 
immediately  find  the  owner,  and,  instead  of  restoring  it  to  the 
owner,  he  converts  it  to  his  own  use,  this  is  larceny."  ^    The  con- 

»  Peo.  V.  M'Garrin,  19  Wend.,  460. 

'  Lawrence  v.  State,- 1  Humph.,  228.    See  also  R.  o.  Veaiy  29  Eng.  L.  &  Eq. 
R.,  525. 
"  2  East.  P.  C,  664;  Lamb's  Case,  0.  B.,  1694.    See  also  1  Leach,  413-415. 

*  2  Russ.  on  Cf.,  14. 
'  Id. 

•  Rex  V.  Pope,  6  C.  &  P.,  346. 
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vei^sion  of  a  large  sum  of  money,  with  a  felonious  intent,  which 
was  found  in  a  bureau  delivered  to  a  carpenter  to  be  repaired, 
was  also  held  larceny.^ 

In  another  English  case,  where  money  found  in  the  secret 
drawer  of  a  bureau  was  appropriated  to  his  own  use  by  the  pur- 
chaser of  the  bureau,  it  was  held  that,  if  the  purchaser  knew  that 
the  bureau  and  not  its  contents  were  sold  to  him,  it  was  larceny, 
otherwise,  if  he  had  reasonable  ground  for  believing  that  he 
bought  both  the  bureau  and  its  contents.^ 

The  court,  in  commenting  upon  the  above  case,  said:  *'  The 
old  rule,  that  if  one  lose  his  goods  and  another  find  them, 
though  he  convert  them  animo  furandtto  his  own  use,  it  is  no 
larceny,  has  undergone,  in  more  recent  times j  some  limitations; 
one  is,  that  if  the  finder  knows  who  the  the  owner  of  the  lost 
chattel  is,  or  if  from  any  mark  upon  it,  or  the  circumstances  in 
which  it  is  found,  the  owner  could  be  reasonably  ascertained, 
then  the  fraudulent  conversion  animo  furandi  constitutes  a  lar- 
ceny. Under  this  head  fall  the  cases  where  the  finder  of  a 
pocket  book,  with  bank  notes  in  it,  with  a  name  on  them,  converts 
them  animo  furandi^  or  a  hackney  coachman  who  abstracts  the 
contents  of  a  parcel,  which  has  been  left  in  his  coach  by  a  pas- 
senger whom  he  could  easily  ascertain,  or  a  tailor  who  finds  and 
applies  to  his  own  use  a  pocket  book  in  a  coat  sent  to  him  to 
repair  by  a  customer  whom  he  must  know,  all  these  have  been 
held  to  be  cases  of  larceny,  and  the  present  is  an  instance  of  the 
same  kind,  and  not  distinguishable  from  them." 

Mr.  Archibald,  in  his  treatise  upon  criminal  law,  section  388, 
in  commenting  upon  the  case  R  v.  Xhurbom  (2  Car,  &  K.,  831), 
says,  from  this  decision,  which  may  be  considered  a  safe  guide 
in  all  these  cases  hereafter,  it  appears  that  a  taking  by  finding  in 
larceny  may  be  classed  under  these  heads : 

-FeV^^.T- Where  upon  the  finding  the  party  has  no  intention  to 
appropriate  the  thing  found  to  his  own  use,  but  on  the  contrary, 
intends  to  restore  it  to  the  owner  if  he  can  be  found,  but  after- 
wards he  disposes  of  it  to  his  own  use,  either  before  or  after  he 
knows  who  the  owner  is,  this  is  not  larceny,  because  there  was 
no  animo  furandi  at  the  time  of  the  taking. 

Second. — Where  a  man  finds  goods  that  have  been  actually 

'  8  Ves.  405 ;  2  Leach,  952. 

•  Merry  t>.  Green,  7  M.  &  W.,  623. 
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lost,  or  are  reasonably  supposed  by  him  to  have  been  lost,  and 
appropriates  them  with  intent  to  take  the  entire  dominion  over 
them,  really  believing  then  that  the  owner  cannot  be  found,  and 
he  afterwards  disposes  of  them  to  his  own  use,  either  before  or 
even  after  he  knows  who  the  owner  is,  it  is  not  larceny,  because 
the  taking,  though  not  exactly  innocent,  was  not  pimishable,  and 
could  not  be  made  the  subject  of  an  action  of  trespass. 

Third* — ^Where  fe  man  finds  goods  that  have  been  actually , lost, 
or  are  reasonably  supposed  by  him  to  be  lost,  and  appropriates 
them  with  intent  to  take  the  entire  dominion  over  them,  he  at 
the  same  time  knowing  or  reasonably  believing  that  the  owner 
can  be  found,  this  is  larceny,  whether  the  finder  afterwards  con- 
verts them  to  his  own  use  or  not. 

Sir  William  Bussell  says:  "It  would  seem  that  in  cases  of 
this  kind  the  jury,  before  they  convict,  ought  to  be  satisfied  that 
the  prisoner  Intended  at  the  time  when  he  found  the  article  to 
convert  it  to  his  own  use,  for  if  at  the  time  he  found  the  article 
he  took  it  with  tlie  intention  of  discovering  the  owner  and 
restoring  it  to  him,  and  it  afterwards  came  into  his  mind  to  con- 
vert  it  to  his  own  use,  and  he  did  so,  it  would  not  be  larceny." 

Thus,  a  coat  was  left  lying  on  a  stone  seat  by  a  road  side,  and 
was  soon  afterwards  found  in  the  prisoner's  possession;  the  jury 
was  instructed  that  in  order  to  find  the  prisoner  guilty  of  larceny 
they  must  be  of  the  opinion  that  at  the  time  he  took  the  coat  he 
did  so  animo  furandi;  that  he  might  have  taken  it  very  honestly, 
intending  if  it  were  inquired  after  to  restore  it  to  th^  owner,  or 
he  might  have  taken  it  intending  to  make  it  his  own.^ 

In  this  State  it  has  been  held  that  a  bona  fide  finder  of  an 
article  lost,  as  a  trunk  containing  goods  lost  from  a  stage  coach 
and  found  on  the  highway,  is  not  guilty  of  larceny  by  any  sub*- 
sequent  act  in  secreting  or  appropriating  to  his  own  use  the 
article  found.' 

In  the  case  of  the  Peo.  v.  Swan  (1  Park.  Cr.  R,  9),  Judge 
Willabd  observed:  *'It  has  been  said  if  a  man  lose  goods,  and 
another  find  them,  and  not  knowing  the  owner  convert  them  to 
his  own  use,  it  is  no  larceny.  This  rule  supposes  that  the  finder 
acts  bona  fide^  is  ignorant  of  the  owner,  and  may  therefore  have 

»  2  Russ.  on  Cr.,  18. 

*  Milburne's  Case,  1  L«w.,  251. 

'  Peo.  o.  Anderson,  14  John.,  294. 
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a  warrantable  ground  to  suppose  that  the  goods  will  never  be 
claimed  and  the  owner  will  never  be  discovered."  Such  seems 
to  have  been  the  view  of  the  Supreme  Court'  in  the  case  of  the 
Peo.  t;.  Anderson,  mpra.  The  particulars  of  that  case  are,  not 
detailed,  but  it  is  assumed  that  the  owner  had  lost  the  goods  and 
that  the  defendant  was  an  honest  finder.  The  law,  however, 
clearly  holds  a  prisoner  guilty  criminally,  who,  knowing  the 
owner,  converts  the  property  to  his  own  use.  It  is  the  duty  of 
the  finder  to  restore  property  which  he  has.  found  to  the  rightful 
owner,  and  if  there  are  marks  upon  it  by  which  the  owner  can 
be  ascertained,  or  if  he  has  reasonable  ground  to  believe  who 
the  owner  is,  he  will  be  guilty  of  larceny  if  he  convert  it  to  his 
own  use.  So,  also,  in  this  State,  where  property  (e.  g.  a  pocket- 
book  containing  bills)  with.no  mark  about  it  indicating  the 
owner,  was  lost  and  found  in  the  highway,  and  there  was  no  evi- 
dence to  show  that  the  prisoner  at  the  time  knew  who  the  owner 
was,  it  was  held  that  he  could  not  be  convicted  of  larceny, 
though  he  fraudulently  and  with  intent  to  convert  the  property 
to  his  own  use,  converted  the  same  inunediately  afterwards.^ 
So,  also,  it  was  held  that  where  the  finder  of  lost  property,  at 
the  time  of  finding,  has  no  means  of  discovering  the  owner,  he 
will  not  be  guilty  of  larceny,  although  he  afterwards  has  means 
of  finding  him;  but  he,  nevertheless,  retains  the  property  to  his 
own  use.* 

It  has  been  stated  in  some  of  the  English  cases,  that  it  is  the 
business  of -the  finder  to  advertise  the  found  property,  and  if  he 
does  not,  the  fact  of  finding  is  no  excuse  to  a  prosecution  for  lar- 
ceny.^ But  in  the  case  of  the  Peo.  v.  Cogdell  (1  Hill,  94,  mprti)^ 
this  point  was  doubted.^ 

•  In  another  English  case,  where  on  the  trial  of  a  servant,  who, 
being  indicted  for  stealing  bank  notes,  the  property  of  her  master, 
in  his  dwelling-house,  set  up  as  her  defence  that  she  found  them 
in  the  passage,  and  kept  them  to  see  if  they  were  advertised,  not 
knowing  to  whom  they  belonged,  Pabke,  J.,  held  that  she  ought 

*  Peo.  V,  Coydell,  1  Hill,  94.  See  also  Peo.  v,  M'Garren,  17  Wend.,  460; 
State  t?.  Weston,  9  Conn.  R.,  527;  R.  t>.  Mole,  1  Oar.  &  K.,  417. 

'  R.  V.  Dixon,  36  Eng.  L.  &  Eq.  R.,  597. 

*  R.  V,  Coffin,  2  Cox,  44;  R.  c.  Reed,  Car.  &  M.,  307;  R.  «.  C ,  1  Crow. 

&  D.,  101. 

*  See  also  Lane  v.  People,' 5  Oilman,  305. 
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to  have  inquired  of  her  inaj9ter,  whether  they  were  his  or  not,  and 
that,  not  haying  done  so,  but  having  taken  them  away  from  the 
house,  she  waa  guilty  of  stealing  them,* 

Where  the  prosecutor  lost  a  gold  chain,  and  the  prisoner  was 
sent  to  look  for  it  in  the  garden,  where  she  had  been  walking, 
and,  having  found  it,  without  disclosing  the  fact,  took  it  home, 
and  kept  it  until  a  reward  had  been  offered,  and  refused  to  give 
it  up  until  the  reward  was  paid,  it  was  held  larceny.^ 

The  rules  above  laid  down  in  regard  to  inanimate  chattels,  are 
not  applicable  to  cattle,  which  have  strayed  from  the  inclosure 
of  the  owner  upon  the  public  highway.  And  where  cattle  were 
found  upon  the  public  highway,  under  such  circumstances,  and 
were  driven  by  the  finder  to  market,  with  the  intention  of  con« 
verting  them  to  his  own  use,  he  was  adjudged  guilty  of  larceny. 
Domestic  animals  are  always  presumed  to  have  anifrms  revertendiy 
and  the  fact  that  they  have  broken  out  of  an  inclosure,  or  are 
found  at  large  in  the  highway,  does  not  give  any  person  meeting 
them  a  right  to  presume  that  the  owner  has  lost  them,  and  has 
no  expectation  of  finding  or  reclainung  his  property,  as  in  the  case 
of  money  or  a  pocket-book,  or  the  like,  accidentally  dropped.' 

It  has  been  said  that  the  law,  with  regard  to  the  finder  of  lost 
property,  does  not  apply  to  the  case  of  property  of  a  passenger 
accidentally  left  in  a  railway  carriage,  and  found  there  by  a  ser- 
vant of  the  company,  and  such  servant  is  guilty  of  larceny,  if, 
instead  of  taking  it  to  the  station  or  superior  officer,  he  appro- 
priates it  to  his  own  use.^ 

3.  Of  the  Carrying  Away  of  the  Goods  Stolen. 

BiiAGKSTONE  says  there  must  not  only  be  a  taking,  but  a  carry- 
ing away.^  The  technical  term  used  to  designate  this  portion  of 
the  offence  is  called  an  asportation. 

It  appears  to  have  been  well  settled  at  the  common  law  that 
the  felony  lay  in  the  very  first  act  of  removing  the  property,  and 
therefore  that  the  least  removing  of  the  thing  taken  from  the  place 
where  it  was  before,  with  an  intent  to  steal  it,  is  a  sufficient 

■  R.  V.  Kerr,  8  C.  &  P.,  177. 

*  R.  V.  Peters,  1  Oar.  &  K.,  245. 

•  Peo.  V.  Kaats,  3  Park.  Or.  R.,  129. 

*  R.  t7.  Pierce,  20  L.  J.,  182. 

•  4  Black.  Com.,  231. 
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asportation,  though  it  be  not  quite  carried  away.^  Thus,  it  was 
held  that  a  person  who  had  taken  a  horse  in  a  close,  with  an 
intent  to  steal  him,  and  was  taken  before  he  could  get  him  out 
of  the  close,  that  he  was  guilty  of  larceny.^  Also,  where  a  man 
intending  to  steal  plate  takes  it  out  of  the  trunk  which  contained 
it  and  places  it  on  the  floor,  but  is  detected  before  he  can  cany- 
it  aT#y,  it  was  held  a  sufficient  asportation.^  So,  also,  where 
the  prisoner  tapped  a  barrel  of  beer  with  intent  to  steal  the 
beer,  and  as  the  beer  was  running  from  the  barrel  into  a  can  he 
was  detected.^  Also,  where  a  man  caused  a  mare  to  be  brought 
from  the  stable  into  the  yard,  with  intent  to  steal  it,  but  before 
he  could  mount  and  ride  away  he  was  detected,  this  was  held  a 
sufficient  asportation.^  It  was  also  holden  by  all  the  judges 
that  the  removal  of  a  parcel  from  the  head  to  the  tail  of  a 
wagon,  with  an  intent  to  steal  it,  was  a  sufficient  asportation  to 
constitute  larceny.*  Also,  where  a  guest  who  had  taken  the 
sheets  from  his  bed,  with  an  intent  to  steal  them,  and  carried 
them  into  the  hall,  was  apprehended  before  he  could  get  out  of 
the  house,  it  was  holden  that  he  was  guilty  of  larceny.^  Also, 
where  the  prisoner  fraudulently  fixed  a  pipe  connecting  the 
entrance  and  exit  pipes  of  a  gas  meter,  by  which  the  gas  rose 
to  the  burners  and  was  consumed,  the  meter  thus  failing  to  show 
all  the  gas  consumed,  the  prisoner  having  no  contract  giving  him 
any  interest  in  or  control  over  the  gas  until  it  passed  the  meter, 
it  was  held  that  there  was  a  sufficient  asportation  of  the  gas,  and 
that  the  prisoner  was  guilty  of  larceny.^  Also,  where  a  servant 
animo  furandi  took  his  master's  hay  from  the  stable  and  put 
in  his  master's  wagon,  it  was  held  a  sufficient  asportation.' 

There  are  cases  where  there  is  deemed  to  be  no  asportation, 
on  accoimt  of  there  having  been  no  severance  of  the  goods. 

Thus,  where  the  thief  was  not  able  to  carry  off  the  goods  he 

'  4  Black.  Com.,  231 ;  2  East.  P.  C.  555;  3  Inst.,  108;  1  Hawk.  P.  C,  ch. 
33,  §  25. 

•  Simpson's  Case,  Kel.,  31. 

•  1  Hawk.,  ch.  33,  §  28. 

•  R.  V,  WalUs,  12  Shaw's  J.  P.,  236. 

•  R.  «.  Pitman,  8  C.  &  P.,  423. 
'  Coslet's  Case,  1  Leach,  236. 

'  1  Hale,  507;  3  Inst.,  108. ' 

•  U.  t).  Wliite,  1  Dears'  C.  C.  R.,  203. 

•  R.  V.  Gruncell,  9  C.  &  P.,  365. 
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• 

intended  to  steal  from  a  shop,  by  reason  of  their  being  attached 
by  a  string  to  the  counter.^  So  where  the  prisoner  merely  turned 
a  bale  on  end  where  it  lay,  for  the  purpose  of  cutting  it  open  and 
taking  the  goods  out,  and  he  was  detected  before  he  effected 
his  purpose,  this  was  holden  not  to  be  a  sufficient  asportation.^ 
So,  also,  where  a  thief  was  prevented  carrying  off  a  purse  on 
account  of  some  keys  attached  to  the  string  of  it  getting  entan- 
gled in  the  owner's  pocket.^ 

There  must  be  an  entire  possession  of  the  goods  by  the  thief, 
though  but  for  an  instant.  Thus,  where  the  prisoner  had  taken 
a  package,  which  laid  lengthwise  in  a  wagon,  and  set  it  upon 
end,  and  had  cut  the  wrapper  down  for  the  purpose  of  taking 
out  pieces  of  linen  which  it  contained,  and  was  appre];iended  and 
discovered  before  he  had  taken  anything  out,  it  was  held  no  lar- 
ceny; for  the  party  accused  must,  for  the  instant  at  least,  have 
the  entire  and  absolute  possession  of  the  goods.*  But  if  every 
part  of  the  thing  is  removed  from  the  space  that  thing  occupied, 
though  the  whole  thing  is  not  removed  from  the  whole  space 
which  the  whole  thing  occupied,  the  asportation  will  be  sufficient.^ 
Thus,  drawing  a  sword  partly  out  of  a  scabbard  is  within  the 
above  rule.^  Also  lifting  a  bag  from  the  bottom  of  the  boot  of 
a  coach  and  removing  each  part  of  it  from  the  space  which  that 
specific  part  occupied,  although  the  prisoner  was  detected  before 
he  got  it  out  of  the  boot,  was  held  larceny.^  But  where  a  parcel 
was  not  removed,  its  position  only  being  altered  on  the  spot 
where  it  lay,  the  judges  came  to  a  different  conclusion.^ 

4.  Of  the  Felonious  Intent. 

The  taking  and  carrying  away  must  also  be  felonious,  that  is, 
done  animus  furandi^  or,  as  the  civil  law  expresses  it,  lucri 
causa.^ 

»  2  East.  P.  C,  556. 

•  R.  c.  Cherry,  2  East.  P.  C,  556. 

»  R.  c.  WUkinson,  1  Hale,  508;  2  East.  P.  C.,,556. 

•  1  Leach,  236 ;  2  East.  P.  C,  556. 

•  2  Russ.  on  Cr.,  6. 

•  Id. 

'  R.  &  M.  C.  C.  R.,  14. 

•  2  East,  P.  C,  556 ;  1  Leach,  236-237,  note. 

•  4  Black.  Com.,  232;  Inst.,  4,  1,  1.      • 

C.  p.— 42. 
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The  point  aimed  at  by  these  two  expressions,  animo  furandt 
and  lucri  causa,  the  meaning  of  which  has  been  much  discussed, 
seems  to  be  this:  that  the  goods  must  be  taken  into  the  j>o«$e9- 
si(m  of  the  thief  with  the  intention  of  depriying  the  owner  of  his 
property  in  them.*. 

Thus,  it  has  been  held  that,  though  in  taking  possession  of  the 
article  the  intention  of  the  taker  is  to  destroy  it,  and  that  he 
never  contemplated  any  acquisition  of  the  property  himself,  it  is 
still  larceny;  because  he  intends  to  deprive  the  owner  of  his 
property.  Thus  where  H  was  about  to  be  tried  for  stealing 
a  horse,  and  the  prisoner,  in  order  to  screen  H  from  conviction, 
clandestinely  took  the  horse  out  of  the  prosecutor's  stable,  led 
him  to  a  coal  pit,  and  backed  him  into  it,  and  the  horse  was 
killed,  it  was  held  to  be  larceny,  and  done  with  the  intention 
to  deprive  the  owner  wholly  of  the  property.*  Also,  where 
the  prisoners,  who  were  servants,  clandestinely  took  their  maa- 
ter's  grain,  with  the  intent  of  giving  it  to  their  master's  horses, 
and  without  any  intent  of  applying  it  to  their  own  private 
benefit,  it  was  first  said  this  was  larceny,  because  it  was  taken 
lucri  causa  (for  the  sake  of  ^ain),  because  the  men's  work  was 
lessened  by  the  additional  food  given  to  the  horses,  and  so  there 
was  some  sort  of  benefit  to  themselves.^  But  in  a  later  similar 
case,^  the  rule  was  laid  down  as  above  stated,  that  their  inten- 
tion was  to  deprive  the  ovmer  of  Ms  property  in  the  grain  taken. 

A  taking  by  mere  accident,  or  in  joke,  or  mistAking  another's 
property  for  one's  own,  is  neither  legally  or  morally  a  crime.* 
And  where  goods  are  delivered  to  a^party  by  mistake,  such 
party,  having  done  no  fraudulent  act,  in  order  to  cause  them  to 
be  so  delivered,  and  such  party  afterwards  disposes  of  them  to 
his  own  use,  this  is  not  larceny,  on  the  ground  that  there  was  no 
animus  furandi  at  the  time  when  the  goods  were  delivered.^ 
But  if  a  man  leaves  a  plough  or  a  harrow  in  a  field,  and  another 
person  who  has  land  in  the  same  field,  uses  those  instruments, 
and  having  done  with  them,  either  returns  them  to  the  place 
where  they  were,  or  acquaints  the  owner  with  having  taken  them, 

^  Roscoe's  Gr.  Ev.,  6th  ed.,  567. 

*  R.  V.  Cabbage,  R.  &  Ry.,  292. 
■  Russ.  &  Ry.,  307. 

*  R.  V,  Privott,  1  Den.  0.  0.,  193.. 

*  2  Hale,  507-509. 

*  R.v.  Mucklow,  Ry.  &  M.,  160. 
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this  is  only  a  trespass,  and  not  larceny.^  So,  also,  where  a  man 
having  cattle  pasturing  in  a  common,  which  he  cannot  readily 
find,  takes  his  neighbor's  horse,  which  is  pasturing  on  the  same 
common,  rides  about  it  to  find  his  cattle,  and  when  he  has  done 
with  it,  turns  it  again  upon  the  common.^  Also,  where  the 
defendant  took  a  bird-cage,  of  trifling  value,  out  of  her  neighbor's 
yard,  through  nuschief  only,  held  no  larceny.^ 

If  property  is  taken  by  mistake,  arising  from  heedlessness  or 
carelessness,  it  is  no  larceny;  as  if  the  sheep  of  A,  stray  from  his 
flock  to  the  flock  of  B,  and  B  drove  them  along  with  his  own  flock, 
and  by  mistake,  without  knowing  or  taking  heed  of  the  diflerence, 
shear  them,  it  is  no  larceny;  although,  if  B  knew  them  to  be  the 
sheep  of  another  person,  and  tried  to  conceal  that  fact,  if,  for 
instance,  finding  another's  mark  upon  them,  he  defaced  it,  and 
put  his  own  marks  upon  them,  it  would  be  evidence  of  larceny.^ 

Where  the  prisoners  took  two  horses  from  a  stable,  rode  them 
to  a  place  at  a  considerable  distance,  and  there  left  them,  pro> 
ceeding  on  their  journey  on  foot,  and  the  jury  having  found  that 
the  horses  were  taken  by  the  prisoners  only  to  ride  them,  and  after- 
wards to  leave  them,  it  was  holden  to  be  a  trespass,  and  not  a  lar- 
ceny.^ So;  also,  it  was  held  where  the  prisoner  stole  other  articles 
and  at  the  same  time  took  a  horse  to  carry  the  articles  away  with, 
and  subsequentfy  turned  the  horse  loose,  it  was  said  if  the  pris- 
oner intended  to  steal  the  other  articles  only,  using  the  horse  as 
a  method  of  carrying  the  other  plunder  more  conveniently,  he 
would  not  be  in  point  of  law  guilty  of  stealing  the  horse.^ 

The  prisoner  was  employed  to  melt  pig  iron  in  a  furnace  and 
paid  according  to  the  weight  of  the  iron  which  ran  out  of  the 
furnace;  the  prisoner  placed  the  pig  iron  in  the  furnace,  and  with 
it  an  iron  axle  of  his  employer's  which  was  not  pig  iron,  thus 
increasing  the  quantity  of  metal  which  ran  from  the  furnace,  to 
the  gain  of  the  prisoner.  The  court  held  if  the  prisoner  put  the 
iron  in  the  furnace  with  an  intent  to  convert  it  to  a  purpose  for 
his  own  use,  it  was  larcenyJ 

4  Blac.  Com.,  232 ;  1  Hale,  500. 

1  Hale,  509. 

1  City  H.  Rec.,  177. 

1  Hale,  506--507. 

2  East.  P.  C,  662-663. 
Rex  V.  Crump,  I  C.  Sc  P.,  658. 
R.  9,  Richards,  1  C.  ft  K.,  532. 
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Where  the  prisoner  took  some  skins  of  leather,  not  with  the 
intent  to  sell  or  dispose  of  them,  but  to  bring  them  in  and  charge 
them  as  his  own  work,  and  get  paid  by  his  master  for  them,  thej 
having  been  dressed  not  by  the  prisoner  but  by  another  work- 
man, it  was  held  not  to  be  a  larceny.^ 

The  distinction  between  this  case  and  the  last  seems  to  be  that 
in  the  former  case  there  was  such  a  conversion  of  the  goods  to 
the  prisoner's  own  purposes  as  that  the  master  could  never  have 
them  again  in  their  original  condition,  whereas  in  the  latter  their 
condition  was  never  altered.  So,  also,. where  the  prisoners  took 
a  quantity  of  finished  gloves  out  of  a  store  room  on  the  same 
premises,  and  laid  them  on  the  table  with  the  intent  fraudulently 
to  obtain  payment  for  them  as  so  many  gloves  finished  by  them; 
held  not  larceny.* 

But,  where  a  servant  took  his  master's  goods  and  ofiered  them 
for  sale  to  the  master  himself,  as  the  goods  of  another,  he  was 
held  guilty  of  larceny,  as  it  was  clear  he  intended  to  assume  the 
entire  dominion  over  the  goods.' 

If  the  taking  be  not  with  intent  wholly  to  deprive  the  owner 
of  the  property,  it  cannot  be  larceny.  Thus,  where  the  prisoner 
had  clandestinely  taken  the  articles  alleged  to  be  stolen,  merely 
for  the  purpose  of  inducing  a  young  girl,  the  owner  of  them,  to 
call  for  them,  and  thereby  giving  him  an  opportunity  of  solicit- 
ing her  to  commit  fornication  with  him,  the  judges  held  that  this 
was  not  a  felonious  taking.^ 

Where  the  personal  property  of  one  is  through  inadvertanoe 
left  in  the  possession  of  another,  and  the  latter  (mimofwraafidi  con- 
ceals it,  he  is  guilty  of  larceny.  Knowing  it  to  be  the  property 
of  another,  his  possession  will  not  protect  him  from  the  charge 
of  felony.* 

Blagkstone,  in  discussing  the  question  of  felonious  intent, 
•observes,  "  That  the  ordinary  discovery  of  a  felonious  intent  is 
where  the  party  does  it  clandestinely,  or  being  charged  with  the 
fact,  denies  it.  But  this  is  by  no  means  the  only  criterion  of 
criminality,  for  in  cases  that  may  amount  to  larceny,  the  variety 

»  R.  t>.  Holliway,  1  Den.  C.  C,  381. 

•  R.  fj.  Poole,  Dear  &  B.  C.  C,  345. 
"  R.  fj.  HaU,  1  Den.  0.  S.,  381. 

•  R.  V.  Dickenson,  R.  &  Ry.,  420. 

•  Peo.  ».  M'Garren,  19  Wend.,  460. 
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of  circumstances  is  so  great  and  the  complications  thereof  so 
mingled,  that  it  is  impossible  to  recount  all  those  which  may 
evidence  a  felonious  intent  or  animo  furandi^  therefore  they 
must  be  left  to  the  due  and  attentive  consideration  of  a  court 
and  jury."^ 

An  important  feature  to  be  distinguished  in  examining  the 
question  of  larceny,  is  the  rule,  that  the  intention  of  depriving, 
the  owner  of  the  goods  taken  of  his  property  in  them  must  exist 
at  the  time  of  the  taking,  and  no  that  subsequent  felonious  inten- 
tion will  render  the  previous  taking  felonious. 

Thus,  where  goods  are  removed  by  a  prisoner  during  a  fire, 
with  intent  to  preserve  them  for  the  owner,  and  he  afterwards 
determines  to  appropriate  them  to  his  own  use,  it  was  held  no  lar- 
ceny.^ Also,  where  a  bailment  is  procured  without  any  felonious 
intent  on  the  part  of  the  bailee,  and  he  afterwards  and  before  the 
determination  of  the  bailment  converts  the  property,  this  will 
not  be  larceny.^ 

Some  difficulty  has  arisen,  in  certain  cases  of  larceny,  in  dis- 
covering what  the  intention  of  the  accused  was  at  the  time  he 
obtained  the  possession  of  the  goods.  If  the  intention  was  origi- 
nally fraudulent,  then  it  was  held  larceny;  if  he  was  originally  inno- 
cent^ then  he  was  held  to  be  a  bailee,  and  a  subsequent  fraudulent 
appropriation  was  not  necessarily  larceny.  Thus,  the  rule  was 
laid  down  in  Charlewood's  case,  where  the  prisoner  obtained  a 
horse  under  pretence  of  hiring  it  to  take  a  journey  and  after- 
wards sold  it,  that  if  it  appeared  to  the  jury  that  the  prisoner,  at 
the  time  he  hired  the  horse  for  the  purpose  of  going  to  B,  really 
intended  to  go  there,  but  that  finding  himself  in  possession  of  the 
horse  he  afterwards  formed  the  intention  of  converting  it  to  his 
own  use  instead  of  proceeding  to  the  place  which  the  horse  was 
hired  to  go,  it  would  not  amount  to  a  felonious  taking.^  And  in 
Pear's  case,  the  jury  were  instructed  to  consider  whether  the 
prisoner  hired  the  mare  with  the  intention  of  taking  the  journey 
which  he  mentioned  and  afterwards  changed  his  intention,  and 
the  court  directed  them,  that,  if  they  were  of  opinion  that  he  did 
so  they  should  acquit,  as  in  such  case  the  mare  must  have  been 

'  4  Black.  Com.,  232. 
■  2  East.  P.  C.^694. 

•  East.  P.  C,  594-837;  B.  *  R.  C.  C,  441. 

*  1  Leach,  409 ;  2  East.  Pr  C,  689. 
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sold  while  the  privity  of  contract  subsisted;  but  they  were 
directed  to  find  the  prisoner  guilty  in  case  they  were  of  opinion 
that  the  journey  was  a  mere  pretence  of  the  prisoner's  to  get  the 
mare  into  his  possession,  and  that  he  hired  her  with  the  intentioB 
of  stealing  her.^ 

If  a  person  gets  possession  of  a  horse  by  hiring,  meaning  it 
the  time  not  to  use  it  for  the  purpose  for  which  he  hired  it,  bit 
to  endeavor  to  make  it  his  own,  the  guilt  or  innocence  of  the 
party  depends  upon  what  passed  in  his  mind  at  the  time,  and 
this  is  to  be  inferred  from  circumstances;  if  you  find  that  instead 
of  going  to  the  place  where  he  stated  he  was  going  he  went  else- 
where, it  raises  a  presumption  that  he  meant  to  deprive  the 
original  possessor  of  the  horse.' 

The  difficulty  to  be  overcome  in  these  cases,  is  to  detemuBe 
whether  the  accused  originally  intended  to  take  the  property 
upon  the  contract  and  make  use  of  that  qualified  possession,  or 
whether  he  originally  intended  to  convert  it  to  his  own  use;  t.  ^ 
whether  it  was  a  bailment,  or  whether  the  transaction  fell  within 
that  class  of  cases  where  the  owner  of  goods  is  induced  by  fraud 
to  part  with  the  possession  of  them;  but  it  is  impossible,  where 
there  is  an  absence  of  any  facts  whatever  at  the  time  the  prisoner 
took  the  possession  of  the  property,  showing  what  his  intention 
was  at  that  time,  for  any  person,  judging  from  his  subsequent 
acts,  to  say  that  such  felonious  intention  was  not  formed  cotem- 
poraneously  with  the  commission  of  such  subsequent  acts,  and  that 
his  original  intention  was  bona  fide^  unless  there  be  the  con- 
fession of  the  prisoner  himself  to  establish  the  fact;  for,  as 
remarked  by  Lord  Hale,^  "  It  is  the  mind  that  makes  the  taking 
of  another's  goods  to  be  felony,  or  a  bare  trespass  only;  how- 
ever, where  there  has  been  a  subsequent  sale  or  disposition  of  the 
property,  it  would  seem  but  a  slight  evidence  of  fraud  contempO' 
raneous  with  the  hire  or  loan  would  be  required  to  show  orig- 
inal felonious  intention." 

It  has  been  held,  that  to  constitute  larceny  by  a  party  to  whom 
goods  have  been  delivered  on  hire,  there  must  be  not  only  an 

*  1  Leach,  212;  2  East.  P.  C,  685.  See  also  Armstrong's  Case,  1  Lew.,  195; 
Vicar's  Case,  1  Lew.,  199;  Major  Semplo's  Case,  1  Leach,  420;  2  East.  P. 
C,  691. 

•  Spencer's  Case,  1  Lew.,  197. 
«  1  Hale,  509. 
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•ri^nal  intention  to  convert  them  to  his  own  use,  but  a  subse- 
quent actual  conversion,  and  a  mere  agreement  by  the  hirer  to 
accept  a  sum  offered  for  the  goods  is  not  such  a  conversion  if  the 
party  who  makes  the  offer  does  not  intend  to  purchase,  imless 
his  suspicions,  as  to  the  honesty  and  right  of  the  vendor  to  sell, 
are  removed.'  But  the  correctness  of  such  decision  has  been 
questioned;  for  the  acts  of  the  prisoner  subsequent  to  the  time 
when  he  obtained  possession  of  the  chattel,  are  only  material  for 
the  purpose  of  enabling  the  jury  to  decide  what  his  intention 
was  at  the  time  of  the  taking.' 

5.  Who  may  Oommi  the  Offence. . 

A  man  may  be  guilty  of  larceny  in  taking  his  own  goods  where 
they  are  in  the  possession  of  a  bailee,  and  the  taking  of  them 
will  have  the  effect  of  charging  him;  for  if  a  man  deliver  goods 
to  a  tailor  or  carrier,  and  afterwards,  with  intent  to  make  him 
responsible  for  them,  fraudulently  and  secretly  take  them  away, 
he  is  guilty  of  larceny.' 

A  man  may  also  steal  his  own  property  which  has  been  levied 
on  by  an  oflScer.* 

For,  as  against  persons  so  taking  even  their  own  goods  with  a 
wickM  and  fraudulent  intent,  there  is  a  sufficient  temporary - 
special  property  in  the  bailee  or  servant  to  support  an  indictment.^ 

There  is  another  exception  to  the  general  rule  that  a  person 
cannot  commit  larceny  of  goods  wherein  he  has  a  property, 
besides  the  case  of  a  man's  stealing  his  own  property  which  has 
been  bailed  to  another,  and  that  is  where  the  part  owner  of 
property  steals  it  from  the  custody  of  the  person  in  whose  cu£h 
tody  it  is,  and  who  is  responsible  for  its  safety.  Thus,  it  has 
been  held  that  the  member  of  a  friendly  society  may  commit  lar- 
ceny of  a  box,  containing  the  funds  of  the  society,  from  the  per- 
son in  whose  custody  it  was  kept.^  But  it  has  been  held  that 
the  wife  of  a  member  of  a  friendly  society  was  not  guilty  of  lar- 
ceny in  stealing  the  society's  money.^ 

>  Reg.  V,  Brooks,  8  0.  &  P.,  295. 

*  See  note  to  2  Russ.  on  Or.,  §  54. 

•  1  Hawk.,  ch.  33,  §  47;  Peo.  t.  Wiley,  3  HiU,  199. 

♦  Palmer  v.  Peo.,  10  Wend.,  1S5. 

*  See  Rex  «.  Deakin,  2  Leach,  871. 
^  Russ.  &  Ry.,  478. 

'  Rex  ©.  WiUis,  R.  &  M.  0.  C.  R.,  375. 
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A  debtor,  who  having  made  an  assignment  for  the  benefit  of 
creditor's,  removes  his  goods  before  the  trustee  take  possession, 
with  intention  to  deprive  his  creditors  of  them,  is  not  guilty  of 
larceny.^ 

The  doctrine  is  laid  down  at  common  law  that  the  wife  cannot 
be  guilty  of  larceny  of  the  goods  of  her  husband,  except  in  those 
cases  in  which  the  husband  himself  might  be  guilty,  as  abow 
stated,  for  they  are  in  the  law  considered  as  one  person.' 

Where  a  stranger  and  the  wife  jointly  steal  the  husband*^ 
property,  whether  it  is  larceny  in  the  stranger  has  been  differently 
held  in  the  English  cases,  although  in  the  later  cases  it  has  been 
said  to  be  larceny,  and  in  a  recent  case  it  was  held  that  an  indict- 
ment against  the  wife's  adulterer  for  larceny  of  the  husband's 
goods  would  be  supported  by  evidence  that  the  goods  were 
delivered  to  the  adulterer  by  the  wife,  he  knowing  at  the  time 
that  she  had  taken  them  without  the  husband's  authority.^ 

In  this  State  it  has  been  held  that  it  is  larceny  for  a  man  who 
elopes  with  another's  wife  to  take  his  goods,  though  with  the 
consent  and  at  the  solicitation  of  the  wife.^ 

A  deaf  and  dumb  person  may  be  convicted  of  larceny.* 
*  A  joint  tenant  or  tenant  in  common  of  a  personal  chattel  can- 
not be  guilty  of  larceny  by  taking  it  and  disposing  of  the  whole 
of  it  to  his  own  use.     Thus:   if  A  and  B  be  joint  tenants  or 
tenants  in  common  of  a  horse,  and  A  take  the  horse,  even  anzmo 
furandi,  yet  it  will  not  be  larceny.® 

•         6.  Of  the  Value  of  the  Goods  Taken. 

The  value  of  the  goods  taken  is  necessary  for  the  purpose  of 
determining  the  grade  of  the  offence,  in  order  to  regulate  its 
punishment.  Thus,  except  where  goods  are  stolen  from  the 
person,  it  is  necessary  that  their  value  should  be  twenty-five 
dollars  in  order  to  constitute  grand .  larceny,  and  the  larceny  of 
goods  less  than  twenty-five  dollars  in  value,  except  when  stolen 
from  the  person,  is  petit  larceny. 

»  Reg.  V.  Pratt,  26  Eng.  L.  &  Eq.  R.,  574. 

•  1  Hale,  514. 

■  Reg.  V.  Featherstone,  26  Eng.  L.  AEq.  R.,  570.  See  1  Moody  0.  C,  243 ; 
Id.,  386;  R.  v.  Tollett  &  another,  Carr  &  M.,  112. 

•  Peo.  V.  Schuyler,  6  Cow.,  572. 

•  Com.  V.  imi,  14  Mass.,  207.  • 

•  1  Hale,  513;  2  East.  P.  C,  558. 
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Sir  Samuel  Bomilt,  in  his  Observations  on  the  Criminal .  Law 
of  England,  p.  65,  says:  "The  latitude  which  jurors  allow  them- 
selves in  estimating  the  value  of  property  stolen,  with  a  view  to 
the  punishment  which  is  to  be  the  consequence  of  their  verdict, 
is  an  evil  of  very  great  magnitude.  Nothing  can  be  more  per- 
nicious than  that  jurymen  should  think  lightly  of  the  important 
duties  they  are  called  upon  to  discharge,  or  should  acquire  a  habit 
of  trifling  with  the  solemn  oaths  they  take." 

The  common  law  rule  was  that  evidence  of  some  value  must 
be  given;^  but  that  rule  was  questioned  by  Pabke,  B.  **  At  any 
rate,"  said  that  judge,  "  it  need  not  be  of  the  value  of  any  coin 
known  to  the  law."®  Neither  is  it  necessary  that  the  property 
should  be  of  value  to  third  persons  if  valuable  to  the  owner.' 
In  order  to  constitute  the  offence  of  larceny  it  is  sufficient  if  the 
thing  be  of  some  value,  however  smalL^  A  defendant  may  be 
found  guilty  of  petit  larceny  without  proof  of  the  value  of  the 
article  stolen,  when  it  is  of  any  intrinsic  worth.^ 

A  warrant  issued  by  a  justice  for  the  arrest  of  a  person  charged 
with  larceny,  which  recites  a  distinct  charge  of  larceny  against 
the  accused,  is  not  rendered  invalid  by  the  omission  of  an  allega- 
tion as  to  the  value  of  the  property  stolen.  The  only  effect  of 
the  omission  is  that  the  offence  charged  will  be  deemed  petit 
larceny.^ 

The  market  value,  and  not  the  prime  cost  of  goods,  is  the  true 
criterion  in  determining  the  grade  of  larceny.  So  held  where 
the  market  value  was  more  than  the  cost  and  intrinsic  value  of 
the  goods,  viz.,  jewelry.'' 

In  larceny  of  lottery  tickets  authorized  by  the  laws  of  the 
State  (of  which  there  are  none  such  at  present),  if  stolen  before 
drawing,  the  price  paid  shall  be  deemed  their  value;  if  stolen 
after  dra^ving,  the  amount  due  and  payable  thereon  is  to  be 
deemed  their  value.® 

If  the  price  authorized  to  be  charged  for  a  sale  of  railroad 

»  2  Leach,  680. 

"  n.  V.  Morris,  9  C.  &  P.,  349. 

»  Payne  v.  The  People,  6  John.,  103. 

*  Peo.rWiley,  3Hill,  199. 

*  SUte  V,  Slack,  1  Bailey,  330. 

•  Payne  v.  Barnes,  5  Barb.,  465. 

'  Caylor's  Case,  1  City  H.  Roc.,  28. 

•  2  R.  S.,  679,  §  69. 
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tickets  stolen  shall  exceed  twenty-five  dollars,  such  price  shall  be 
deemed  the  value  of  them,  and  the  offence  is  grand  larceny;  but 
if  such  price  shall  only  amount  to  twenty-five  dollars  or  under, 
the  offence  is  petit  larceny.^ 

The  stealing  of  records,  papers,  or  proceedings  of  a  court  of 
justice,  or  deposited  in  any  public  office,  or  with  a  judicial  offi- 
cer, is  grand  larceny,  without  reference  to  the  value  of  the  paper 
stolen.^ 

7.  Of  Principals  and  Accessories. 

At  common  law  all  present  aiding  and  abetting  in  the  commis- 
sion of  this  offence,  were  principals  in  the  second  degree.^ 

In  grand  larceny  there  are  accessories  before  and  after  the  fact. 
Thus,  a  man  may  make  himself  an  accessory  after  the  fact  to  a 
larceny  of  his  own  goods,  by  harboring  or  concealing  the  thief 
or  by  assisting  him  in  his  escape.^  And  so,  also  he  may  be  an 
accessory  before  the  fact  in  stealing  his  own  goods,  if  he  procures 
another  to  do  so  with  a  felonious  design.^ 

An  accessory  to  larceny,  before  or  after  the  fact,  cannot  be  con- 
victed as  principal.^  But  in  petit  larceny  there  are  no  accesso- 
ries, and  all  concerned  in  the  conmiission  of  the  offence  are 
principalsJ  Those  who  procure  aid  and  advice  are  principals, 
and  those  who  merely  assist  the  prisoner's  escape  are  not  at  com- 
mon law  regarded  as  criminals.® 

One  who  sends  another  to  commit  petit  larceny  may  be  con- 
victed as  a  principal,  although  the  offence  was  committed  in  his 
absence.  There  are  no  accessories  in  petit  larceny,  on  accoimt  of 
the  smallness  of  the  felony;  all  are  principals.^  If  the  prisoner 
procure  an  innocent  agent,  as  a  child  or  a  lunatic,  to  take  the 
property,  he  will  himself  be  a  principal  offender.*®  But  where 
larceny  is  accomplished  by  means  of  an  agent,  the  contriver  is 

guilty  as  a  principal,  if  he  had  a  felonious  intent,  and  the  agent 

• 

»  2  R.  S.,  680,  §  76. 

•  2  R.  S.,  680,  §  71. 

•  3  Chit.  Cr.  L.,  950. 

•  Fost.,  123 ;  1  Russ.  on  Or.,  37. 

•  Cro.  Eliz.,  637. 

•  Norton  «.  Peo.,  8  Cow.,  137. 

'  Ward  «.  The  People,  3  Hill,  395. 

•  1  Hale,  530,  616. 

•  Ward  V,  People,  6  Hill,  144. 
"  1  Hawk.,  ch.  33,  §  12. 
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was  wholly  innocent;  but  if  the  agent  was  cognizant  of  the 
felonious  intent,  the  contriver  can  be  conyicted  only  as  an  acces- 
sory before  the  fact.* 

Under  the  common  law  doctrine  that  larceny  was  committed 
in  every  county  into  which  the  thief  carried  the  goods,  it  was 
said  if  two  persons  be  guilty  of  a  felonious  taking  in  one  county, 
and  if  one  of  them  alone  carry  the  property  into  another  county, 
yet  if  the  other  afterwards  concur  with  him  in  securing  the  pos- 
session, they  may  both  be  jointly  indicted  in  the  second  coimty.* 

So,  if  two  jointly,  commit  a  larceny  in  one  county,  and  one  of 
them  carry  the  stolen  goods  into  another  county,  the  other  still 
accompanying  him,  without  their  ever  being  separated,  they  are 
both  indictable  in  either  county,  the  possession  of  one  being  the 
possession  of  both  in  each  of  the  counties,  so  long  as  they  con- 
tinue in  company.^ 

Where  there  is  one  continuing  transaction,  though  there  be 
several  distinct  asportations  in  law  by  several  persons,  yet  all  may 
be  indicted  as  principals  who  concur  in  the  felony  before  the  final 
carrying  away  of  the  goods  from  the  virtual  custody  of  the  owner.* 

^d  if  several  persons  act  in  concert  to  steal  a  man's  goods, 
and  he  is  induced  by  fear  to  trust  one  of  them  in  the  presence  of 
the  others  with  the  possession  of  the  goods,  and  another  of  them 
entice  him  away,  so  that  the  man  who  has  the  goods  may  carry 
them  ofi^,  all  are  guilty  of  felony.  The  receipt  by  one  is  a  feloni- 
ous taking  by  all.* 

Where  several  were  acting  together  to  steal  privately  in  a  shop, 
and  some  were  in  the  shop  and  some  out,  and  the  property  was 
stolen  by  one  of  those  who  were  in  the  shop,  those  outside  were 
held  equally  guilty  as  principals.^ 

And  where  property  which  the  prosecutor  had  bought  was 
weighed  out  in  the  presence  of  their  clerk  and  delivered  to  their 
carter's  servant  to  cart,  who  .let  other  persons  take  away  the  cart 
and  dispose  of  the  property  for  his  benefit,  jointly  with  that  of 

"  Peo.  V.  McMurrmy,  4  Park.  Cr.  R.,  234. 

*  Rex  V.  County,  East.  T.,  1816.    See  Com.  v.  Dewitt,  10  Mass.  R.,  154. 

*  Rex  o.  M'Donogh,  Cow.  Snpp.,  2d  ed.,  23. 

«  2  East.  P.  C,  557;  State  v,  Trexler,  2  Car.  Law  Rep.,  90. 

*  R.  V.  Standley  et  al.,  R.  &  R.  Cr.,  ch.  305. 

*  Euss.  &  Ry.  C.  C,  343-421 ;  Ry.  t  Moo.  C.  C,  9€. 
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other  persons,  it  was  held  that  the  carter's  servant,  as  well  as  the 
other  persons,  was  guilty  of  larceny  at  common  law.^ 

But,  in  an  indictment  for  larceny,  one  cannot  be  convicted  as  a 
principal  unless  he  was  actually  or  constructively  present  at  the 
taking  and  carrying  away  of  the  goods,  his  previous  assent  to  or 
procurement  of  the  caption  and  asportation  will  not  make  hini  a 
principal,  nor  will  his  subsequent  reception  of  the  thing  stolen 
or  his  aidmg  in  concealing  or  disposing  of  it  have  that  effect* 

The  knowingly  receiving  stolen  goods  does  not  make  a  man  an 
accessory  at  common  law  unless  he  harboced  and  assisted  the 
original  offender ;  but,  by  our  statute,  knowingly  receiving  stolen 
goods  is  made  a  criminal  offence,  which  will  be  hereafter  con- 
sidered. 

8.  Larceny  from  the  Person. 

Whenever  any  larceny  shall  be  committed  by  stealing,  taking 
and  carrying  away  fcom  the  person  of  another,  the  offender  may 
be  punished  as  for  grand  larceny,  although  the  value  of  the 
property  taken  shall  be  less  than  twenty-five  dollars;  and  attempts, 
under  similar  circumstances,  may  be  punished  as  for  attempts  to 
commit  grand  larceny.^ 

Under  a  similar  Ei^lish  statute,  the  indictment  did  not  negative 
force  or  fear,  and  the  facts  amounted  to  a  clear  case  of  robbery. 
The  trial  judge  doubted  whether  he  ought  not  to  direct  an 
acquittal  and  detain  the  prisoner  to  be  indicted  for  robbery,  but 
the  judges,  upon  a  review  of  the  case,  were  unanimous  that  the 
indictment  need  not  and  ought  not  to  negative  force  or  fear,  and 
that  the  existence  of  such  force  or  fear  was  no  answer  to  the 
charge.* 

To  constitute  a  stealing  from  the  person  the  thing  taken  must 
be  completely  removed  from  the  person;  and  where  a  pocket- 
book  was  drawn  from  a  waistcoat  pocket' an  inch  above  the  top 
of  the  pocket,  but  immediately  returned  again  into  the  pocket  by 
the  quick  motion  of  the  prosecutor's  arm  upon  the  hand  and  arm 
of  the  thief,  it  was  argued  that  the  prisoner  was  not  rightly  con- 
victed of  stealing  from  the  person,  because  from  first  to  last  the 

'  R.  «.  Hardiiig,  R.  &  R.  C.  C,  125. 
".  State  V.  Hardin,  2  Dev.  &  Batt.,  407. 

•  Laws  1862,  ch.  374,  §  2. 

*  Rex  o.  Robinson,  Russ.  &  Ry.,  321. 
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book  remained  about  the  person  of  the  prosecutor,  but  the  judges 
all  agreed  that  the  larceny  was  complete.^ 

Under  the  act  of  1860,  applicable  to  the  city  and  county  of 
New  York,  which  was  similar  in  its  terms  to  the  act  of  1862, 
above  cited,  and  applicable  to  the  whole  State,  it  was  held  by 
the  Court  of  Appeals  that  the  word  '*  may,''  in  said  act,  was 
enabling  and  not  mandatory,  and  that  where  an  indictment  under 
that  act  charged  several  sums,  amounting  to  more  than  twenty- 
five  dollars,  the  prisoner  had  an  absolute  right  to  have  the  jury 
instructed  to  find  the  amount  of  the  sum  stolen,  and  if  the  amount, 
as  stated  by  the  verdict,  is  under  twenty-five  dollars  the  court 
has  discretion  to  pass  sentence  for  petit  larceny  only.' 

XXVm.   MAYHEM. 

Mayhem  was  always  an  offence  at  common  law.  It  was  there 
defined  to  be  a  bodily  hurt,  whereby  a  man  is  rendered  less  able 
in  fighting,  to  defend  himself  or  annoy  his  adversary,  therefore 
the  cutting  off,  or  disabling,  or  weakening  a  mlian's  hand  or  fin* 
ger,  or  striking  out  his  eye  or  foretooth,  or  depriving  him  of 
those  parts  the  loss  of  which  in  all  animals  abates  their  courage, 
are  held  to  be  mayhem.  But  the  cutting  off  the  ear,  nose  or  the 
like  would  not,  at  common  law,  be  mayhem,  because  the  effect 
would  be  simply  to  disfigure,  not  to  weaken. 

Our  statute  declares  that  every  person  who  from  premeditated 
design,  evinced  by  lying  in  wait  for  the  purpose,  or  in  any  other 
manner,  or  with  the  intention  to  kill  or  commit  any  felony,  shall, 
1st.  Cut  out  or  disable  the  tongue  ;  or,  2d.  Put  out  an  eye;  or, 
3d.  Slit  the  lip,  or  slit  or  destroy  the  nose;  or,  4th.  Cut  off  or 
disable  any  limb  or  member  of  another  on  purpose,  upon  convic- 
tion, shall  be  imprisoned  in  a  State  prison.^ 

laax.  MOGKAuonoNS. 

The  Legislature  of  .this  State  have  enacted  as  follows: 

"Whereas,  a  failure  of  justice  frequently  arises  from  the  subtle 

distinction  between  larceny  and  fraud,  and  whereas,  certain  evil 

disposed  persons,  especially  in  the  city  of  New  York,  have  for 

several  years  past,  by  means  of  certain  fraudulent  and  deceitful 

»  Rex  V.  Thompson,  Ry.  &  Mood.  C.  C,  78. 

•  WilUams  v.  People,  24  N.  Y.  R.,  405. 

•  2  R.  S.,  C64,  §  29. 


670  OF  FSL0NIS8. 

practices,  known  as  mock  aactions,  most  fhmdnlently  obtained 
great  soma  of  money  from  nnwary  persons,  to  their  great  impoy* 
erishment,  each  and  eyery  person  who  shall,  through  or  by 
means  of  any  other  gross  frand  or  cheat  at  common  law,  design- 
edly and  with  intent  to  defraud,  obtain  from  any  other  person 
any  money,  or  any  goods,  wares,  merchandise  or  other  property, 
or  shall  obtain,  with  such  intent,  the  signature  of  any  person  to 
any  written  instrument,  the  false  making  whereof  would  be  pun- 
ishable as  forgery,  is  guilty  of  a  felony;  provided  always  that  if, 
upon  the  trial  of  any  person  indicted  for  such  fraud,  it  shall  be 
proved  that  he  obtained  the  property  in  question  in  any  such  man- 
ner as  to  amount  in  law  to  larceny,  he  shall  not,  by  reason  thereof, 
be  entitled  to  an  acquittal,  and  no  person  tried  for  such  fraud 
shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the 
same  facts."^ 

The  above  mentioned  statute  to  prevent  gross  frauds  and  sup- 
press mock  auctions  extends  to  no  other  frauds  than  those 
indictable  at  common  law,  except  mock  actions.' 

XXX.  MAUcarous  injubt  to  bailboads. 

The  Revised  Statutes  provide  that  every  person  who  shall  will- 
fully, with  malicious  intent,  remove,  break,  displace,  throw  down 
or  destroy,  any  iron,  wooden  or  other  rail,  or  any  branches  or 
branch  ways,  or  any  part  of  the  tracks,  or  any  bridge,  viaduct, 
culvert,  embankment  or  other  fixture,  or  any  part  thereof  attached 
to  or  connected  with  such  tracks  of  any  railroad  in  this  State, 
in  operation  at  the  time  of  the  passage  of  the  act,  or  which 
should  thereafter  be  put  in  operation;  or  who  shall  willfully, 
with  like  malicious  intent,  place  any  obstructions  upon  the  rails 
or  tracks  of  such  railroad,  is  guilty  of  a  felony.^ 

But  the  preceding  section  is  not  to  be  so  construed  as  to  extend 
to  cases  Where  death  to  a  human  being  shall  result  from  the  com- 
mission of  either  of  the  offences  mentioned  in  said  section.^ 

XXXI.   PASSENGER  TICKETS  UPON  STEAMBOATS   AND  OTHER  VESSEI& 

By  the  Laws  of  1860,  chapter  103,  page  177,  various  frauds 
in  relation  to  the  making  and  vending  of  passenger  tickets  upon 

'  Laws  1853,  ch.  138,  §  1 ;  1  R.  S.,  535,  §§  58,  59. 

•  Ranney  v.  Peo.,  22  N.  Y.,  413. 

•  2  R.  8.,  689,  §  21 ;  Laws  1838,  ch.  160,  §  1. 

•  Id.,  §22;  Id.,  §2. 
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steamboats,  steamships  and  other  vessels,  are  made  felonies.  As 
the  act  is  lengthy  it  is  not  deemed  necessary  to  insert  its  provis* 
ions  here. 

XXXn.  FBODUCING  FBJ5TENDED  HEIR. 

Every  person  who  shall  fraudulently  produce  an  infant,  falsely^ 
pretending  it  to  have  been  bom  of  parents  whose  child  would 
be  entitled  to  a  share  of  any  personal  estate  or  to  inherit  any 
real  estate,  with  the  intent  of  intercepting  the  inheritance  of  any 
such  real  estate,  or  the  distribution  of  any  such  personal  prop- 
erty from  any  person  lawfully  entitled  thereto,  is  guilty  of  a 
felony.* 

This  offence  divides  itself  into  the  following  questions  :  First, 
Was  it  a  fraudulent  production  of  the  child;  Second,  Did  the 
defendant  falsely  pretend  that  it  was  bom  of  certain  parents; 
Third,  Would  a  child  of  the  parents  of  whom  the  defendant  pre- 
tended it  was  bom  be  entitled  to  inherit;  Fourth,  Was  it  the 
defendant's  intention  by  the  fraudulent  production  to  intercept 
the  inheritance.' 

XXXm.   fOISONING. 

'  The  following  sections  of  our  statute  declare  it  to  be  felony  to 
administer  or  expose  poison  in  the  cases  therein  mentioned.  Of 
all  the  different  modes  by  which  death  is  effected,  that  by  poisoi^ 
willfully  administered,  may  be  considered  as  the  most  detestable; 
because  it  can  of  all  others  be  least  prevented  by  courage  or 
forethought.  The  act  itself  necessarily  implies  the  most  cool  and 
deliberate  malice  in  the  prepetrator,  and  no  provocation  is 
allowed  to  justify  it.  On  account  of  its  singular  enormity,  the 
English  statute  formerly  made  it  treason,  but  it  was  subse- 
quently made  willful  murder.  The  perpetrators  of  murder  by 
poison  were  anciently  punished  more  severely  than  the  accom- 
plishment of  death  by  any  other  means;  one  sentence  was  to  be 
boiled  to  death.'  ' 

(a)  Administering  Poison  to  Human  Beings. — Every  person 
who  shall  be  convicted  of  having  administered,  or  having  caused 
and  procured  to  be  administered  any  poison  to  any  other  human 
being,  with  intent  to  kill  such  human  being,  and  which  shall 

>  2  R.  S.,  676,  §  53 ;  8  Park.,  520. 
•  Peo.  V.  Cunning;hain,  3  Park.,  527. 
»  1  East.  P.  C,  225. 
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hare  been  actually  taken  by  such  being,  whereof  death  shall  not 
ensue,  shall  be  punished  by  imprisonment  in  a  State  prison.^ 

Where,  upon  an  indictment  for  poisoning,  it  was  proved  that 
the  prisoner  administered  two  berries  of  the  colocus  indicus  to  a 
child  of  nine  years  old,  with  intent  to  murder  it,  it  was  proved 
that  the  kernel,  wUch  is  a  strong  narcotic  poison,  is  inclosed  in 
a  strong  shell  or  pod,  very  difficult  to  break,  which  is  innoxious; 
and  that  the  digestive  powers  of  a  child  of  that  age  would  not 
break  or  affect  the  pod,  so  as  to  allow  the  kernel  to  act;  but  that 
it  would  either  be  ejected  from  the  stomach,  or  pass  through 
such  a  child  without  harm,  and  in  fact  such  was  the  case;  one 
berry  was  thrown  up  and  the  other  passed  through  without 
injury  to  the  child.  It  was  objected  that,  under  these  circum- 
stances, the  berries  could  not  be  deemed  poison;  for  being  in  the 
pods  they  could  not  effect  injury  to  any  such  child;  the  prisoner 
was  convicted,  and  the  Question  being  reserved  for  the  criminal 
appeal  court,  the  judges  held  it  sufficient  that  these  berries  were 
poison,  and  that  they  were  administered  with  intent  to  kill,  to 
bring  the  case  within  the  statute  and  that  the  conviction  was 
right.* 

(6)  Exporing  Poison  to  Cattle ,  etc. — ^Every  person  who  shall 
willfully  administer  any  poison  to  any  horse,  cattle  or  sheep,  or 
^hall  maliciously  expose  any  poisonous  substance,  with  intent 
that  the  same  should  be  taken  or  swallowed  by  any  horse,  cattle, 
or  sheep  shall,  upon  conviction,  be  punished  by  imprisonment  in 
a  State  prison  not  exceeding  three  years,  or  in  a  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  two  hundred  and 
fifty  dollars,  or  by  both  such  fine  and  imprisonment.^ 

(c)  Poisoninff  Food,  Springs^  etc. — ^Every  person  who  shall 
mingle  any  poison  with  any  food,  drink  or  medicine,  with  intent 
to  kill  or  injure  any  human  being,  or  who  shall  willfully  poison 
any  spring,  well  or  reservoir  of  water,  is  guilty  of  a  felony.*- 

(d)  Administered  by  Physicians. — The  statute  further  declares 
that  if  any  physician,  while  in  a  state  of  intoxication,  shall,  with- 
out a  design  to  effect  death,  administer  any  poison,  drug  or 
medicine,  or  do  any  other  act  to  another  person  whiah  shall  pro* 

"  2  R.  S.,  665,  §  39. 

•  R.  V,  Claderoy,  1  Car.  &  K.,  176;  1  Arch.  Cr.  P.,  258. 
»  2  R.  S.,  689,  §  16. 

*  2  R.  S.,  665,  §  40. 
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dace  the  d^ath  of  such  other,  he  shaft  be  deemed  guilty  of  man- 
slaughter.^ ' 

XXXrV.   FEBJUKY. 

Lord  Coke  defined  peijury  at  the  common  law  to  be  a  crime 
committed  when  a  lawful  oath  is  administered  in  some  judicial 
proceeding  to  a  person  who  swears  willfully,  absolutely  and  falsely 
in  a  matter  material  to  the  issue  or  point  in  question.' 

But  by  our  Bevised  Statutes  the  offence  is  defined  to  be  the 
willfiil  and  corrupt  swearing,  testifying  or  afiSrming  falsely  to  any 
material  matter  upon  any  oath,  affirmation  or  declai*ation  legally 
administered. 

1.  In  any  matter,  cause  or  proceeding  depending  id  any  court 
of  law  or  equity,  or  before  any  officer  thereof. 

2.  In  any  case  where  an  oath  or  afiBrmation  is  required  by  law 
or  is  necessary  for  the  prosecution  or  defence  of  any  private  right 
or  for  the  ends  of  public  justice.  * 

3.  In  any  matter  or  proceeding  before  any  tribunal  or  officer 
created  by  the  constitution  or  by  law,  or  where  any  oath  may  be 
lawfully  required  by  any  judicial,  executive  or  administrative 
officer.' 

1.  Of  the  Oath. 

It  is  immaterial  in  what  form  the  oath  is  administered,  provided 
the  party  at  the  time  professes  such  form  to  be  binding  on  his 
conscience.* 

An  oath  administered  by  mistake,  e.^.,  upon  Watts'  Psalms  and 
Hymns  instead  of  upon  the  Gospel,  is  a  valid  oath.  K  the  party 
taking  it  makes  no  objection  at  the  time,  he  is  deemed  to  have 
assented  to  the  particular  form  adopted,  and  is  liable  to  perjury 
as  if  the  oath  had  been  regularly  administered.^  The  legal  effect 
of  an  affirmation  is  the  same  as  that  of  an  oath.® 

^  2  R.  S.,  662,  §  17.  For  other  cases  of  administering  poison,  see  ''  Misde- 
meanors," post.;  for  history  of  the  art  of  poisoning,  see  1  Beekman's  History 
of  Inventions,  p.  74,  tt  stq.;  for  characteiistics  and  symptoms  of  different  poisons, 
see  Wharton  &  SteHe's  Medical  Jurisprudence. 

■  3  Inst.,  164. 

■  2  R.  S.,  681,  §  1. 

«  Com.  V.  Knight,  12  Mass.,  274 ;  CampbeU  v.  The  Peo.,  8  Wend.,  636 ;  2 
Hawks.,  458 ;  2  Rob.,  795 ;  1  Rob.,  729;  2  Murphy,  320;  3  Id.,  153. 

•  Peo.  tJ.  Cook,  4  Seld.,  67. 

*  Pendergrast's  case,  2  City  H.  Roc.,  11. 

C-  p.— 43. 
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2.  Before  a  Person  Authorized  to  Administer  ah  Oath. 

The  oath  must  be  taken  before  a  person  having  competent 
authority  to  administer  it,  otherwise  the  false  statement  would  be 
no  offence.^  Therefore,  no  false  swearing  before  individuals 
acting  merely  in  a  private  capacity,  or  before  officers  who  have 
no  legal  jurisdiction  to  administer  the  particular  oath  in  question, 
will  amount  to  the  offence  of  perjury.^  And  although  the  officer 
stands  colorably  in  the  situation  which  confers  a  power  of  receiv- 
ing an  oath  on  such  an  occasion,  if  in  fact  he  is  not  duly  appointed 
the  proceedings  will  be  of  no  avail.^  For  though  it  is  sufficient 
prima  facie  to  show  the  ostensible  capacity  in  which  he  acted 
when  the  oath  was  taken,  the  presumption  may  be  rebutted  by 
other  evidence,  and  the  defendant  if  he  succeed  will  be  entitled 
to  an  acquittal.^ 

Perjury  cannot  be  committed  by  taking  a  false  oath  in  a  case 
before  a  justice  of  the  peflce  of  which  the  justice  has  not  jurisdic- 
tion.^ Perjury  may  be  assigned  upon  a  false  oath  taken  before 
a  grand  jury.^  No  indictment  for  perjury  will  lie  in  one  State 
for  a  false  oath  administered  in  another.  A  judge  in  New  York 
has  no  authority  to  administer  an  oath  in  Canada.^ 

The  general  rule  as  to  jurisdiction  is  that  nothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  a  superior  court  but  that 
which  specially  appears  to  be  so,  and  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior 
court  but  that  which  is  so  expressly  alleged.® 

A  mere  voluntary  oath  is  not  perjury.  Thus,  perjury  cannot 
be  assigned  of  a  false  oath  to  a  protest  taken  before  a  notary 
public,  as  part  of  the  preliminary  proofs  in  case  of  a  marine  loss. 
The  oath  in  such  a  case  is  a  voluntary  and  extrajudicial  proceed- 
ing.® So  no  breach  of  an  oath  made  in  a  mere  private  concern, 
as  in  entering  into  a  contract,  however  malicious,  is  an  indictable 

>  1  Hawk.,  ch.  69,  §  4. 

•  3  Inst.,  166. 

•  Id. ;  3  Camp.,  432. 

•  3  Camp.,  432. 

•  State  V.  Alexander,  4  Hawks.,  182;  State  v.  Furlong,  26  Maine,  69. 

•  State  u.  Fassett,  16  Conn.,  457;  2  R.  S.,  725,  §  31. 

•  Jackson  v.  Humphrey,  1  John.,  167. 

"  1  Saund.,  74,  Bac.  Abr.,  tit.  Pleas,  E.  1. 
■  Peo.  V.  Travis,  4  Park.  Cr.  R.,  213. 
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offence.^  Perjury  can  only  be  assigned  of  testimony  given  before 
a  competent  tribunal  or  officer,  and  the  defendant  may  show  that 
the  alleged  tribunal  or  officer  was  neither  de  facto  or  de  jure 
such  officer.*  Where  the  court  is  not  regularly  constituted,  as 
where  a  judge  of  the  county  court  sits  in  the  court  of  sessions 
in  a  case  not  provided  by  law,  an  oath  is  not  lawful,  and  the 
violation  is  not  perjury.* 

3.  The  Oalh  must  be  False. 

With  respect  to  the  falsity  of  the  oath,  it  should  be  observed 
that  it  has  not  been  considered  to  be  material  whether  the  fact 
which  is  sworn  be  in  itself  true  or  false,  for  however  the  thing 
sworn  may  happen  to  prove  agreeable  to  the  truth;  yet  if  it  were 
not  known  to  be  so  by  him  who  swears  to  it,  his  offence  is  alto- 
gether as  great  as  if  it  had  been  false,  inasmuch  as  he  willfully 
swears  that  he  knows  a  thing  to  be  true  which  at  the  same  time 
he  knows  nothing  of,  and  impudently  endeavors  to  induce  those 
before  whom  he  swears  to  proceed  upon  the  credit  of  a  deposi- 
tion which  any  stranger  might  make  as  well  as  he.^  Thus,  where 
a  person  testifies  to  what  is  true  in  fact,  but  at  the  time  he  testifies 
does  not  know  it  to  be  true,  and  has  no  knowledge  on  the  subject, 
if  such  testimony  be  material  and  the  act  willfully  committed, 
such  person  is  guilty  of  perjury.^  It  is  enough,  if  the  oath  was 
false  in  one  particular  point,  material.^ 

4.  Of  the  Materiality  of  the  Statement. 

As  a  general  rule,  it  may  be  laid  down  that  the  statement  must 
be  in  some  point  material  to  the  question  in  dispute.'^  For  if  the 
subject-matter  is  entirely  foreign  to  the  purpose,  not  tending 
either  to  extenuate  or  increase  the  damages  or  the  guilt,  nor  likely 
to  induce  the  jury  to  give  a  more  easy  credit  to  the  substantial 
part  of  the  evidence,  the  party  will  not  be  liable  to  indictment.® 
It  was  said  that,  though  a  man  swear  falsely,  yet  if  it  be  in  a 

>  3  Inst.,  166;  11  Co.  Rep.,  98. 

•  Peo.  V.  Albertson,  8  How.  Pr.,  363. 
■  Peo.  V.  Tracy,  9  Wend.,  265. 

*  2  Russ  on  Cr.,  597 ;  1  HaW.,  ch.  69,  §  6. 

*  Pco.  V.  McKinney,  3  Park.  Cr.  R.,  510. 

•  Tomlinson's  Case,  4  City  H.  Rec.,  125. 

'''  4  Bla.  Com.,  137;  3  Inst.,  167;  1  Hawk.  ch.  69,  §  8. 
»  1  Hawk.,  ch.  69,  §  8.    See  12  Mass.  274. 
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matter  immaterial  to  the  issue,  it  will  not  amount  to  cormpt 
perjury;  for  the  reason  that  perjury  is  so  high  a  crime  is  in 
respect  to  the  injury  it  does  to  man;  but  if  it  is  not  material  to 
the  issue,  it  cannot  by  any  means  induce  the  jury  to  give  their 
verdict  one  way  or  the  other,  and  consequently  cannot  injure  the 
party  against  whom  the  verdict  is  given.* 

Thus,  where  a  witness  was  asked  whether  a  certain  sum  was 
paid  for  two  things  in  controversy  between  the  parties,  and  he 
said  it  was,  whereas  it  was  paid  for  one  of  them  only,  but  it  was 
immaterial  in  the  case  whether  it  was  paid  for  one  or  both,  it  was 
holden  not  to  be  perjury.^  So  where  a  witness  swore  that  the 
defendant  drew  his  dagger  and  beat  and  wounded  J.  S.,  whereas 
he  beat  and  wounded  him  with  a  staff,  this  was  holden  not  to  be 
perjury.^  So  where  a  witness  introduces  his  evidence  with  an 
impertinent  preamble  of  a  story  concerning  previous  facts,  not 
at  all  relating  to  what  is  material,  and  is  guilty  of  a  falsity  as  to 
such  facts,  it  is  not  perjury.* 

In  an'  answer  in  chancery  to  a  bill  filed  against  the  defendant 
for  the  specific  performance  of  an  agreement  relating  to  the  pur- 
chase of  land,  the  defendant  had  relied  upon  the  statute  of 
frauds  (the  agreement  not  being  in  writing),  and  had  also  denied 
ever  having  entered  into  such  an  agreement,  and  upon  this  denial 
he  was  indicted,  it  was  held,  that  the  denial  of  an  agreement 
which  by  the  statute  of  frauds  was  not  binding  on  the  parties,  was 
inunaterial  and  irrelevent,  and  not  indictable.^  But  it  was  held 
by  the  Court  of  Appeals  of  this  State  that  false  swearing  to  a 
promise  within  the  statute  of  frauds  is  perjury,  where  no  objec- 
tion is  made  to  the  competency  of  such  evidence.®  So  in  general 
where  the  witness  answers  the  substance  of  the  question  truly, 
he  cannot  be  indicted  for  perjuiy  if  through  inadvertaiice  he  err 
in  his  statement  of  a  circumstance  attending  it  which  is  not 
material.^  But  to  swear  falsely  as  to  the  character  of  a  witness 
is  sufiSiciently  material.^    And  in  genei*al  it  is  said  it  is  sufficient 

»  Rex  ».  Griepe,  1  Ld.  Raym.,  266 ;  3  Inst.,  164;  2  Rolle  Rep.,  369. 

•  1  Hawk.,  ch.  69,  §  8. 
■  Id. 

•  Rex  V,  Griepo,  1  Ld.  Raym.,  256. 
»  1  Ry.  &  M.,  109. 

•  Howard  v.  Sexton,  4  Com.,  157. 
'  1  Hawk.,  ch.  69,  §  8. 

'  Com.  Rep.,  43. 


PERJURY.  677 

if  the  matter  be  circumstantially  material  to  the  issue  or  affect 
the  ultimate  decision.^  There  is  no  necessity  that  the  false 
evidence  should  be  sufficient  to  render  the  party  on  whose  behalf 
it  is  given  successful,  but  it  will  suffice  if  that  is  its  evident 
tendency.^  Or  if  in  a  civil  action  it  has  the  effect  of  increasing 
or  extenuating  the  damages.^  Still,  however,  if  a  question  to 
such  a  circumstance  be  put  to  him  in  cross-examination,  to  sift 
him  as  to  his  knowledge  of  the  substantial  part,  and  he  swear 
falsely,  it  is  deemed  material  and  perjury.*  So  questions  put  to 
a  witness  in  cross-examination  for  the  purpose  of  testing  his 
credit  may  be  deemed  material,  whether  they  have  a  tendency  to 
prove  the  issue  or  not/  For  where  the  scope  of  the  question 
was  to  sift  the  witness  as  to  his  knowledge  of  the  substance  by 
examining  him  strictly  concerning  the  circumstances,  and  he  give 
a  particular  and  distinct  account  of  the  circumstances,  which 
afterwards  appear  to  be  false,  he  is  guilty  of  perjury,  inasmuch 
as  nothing  can  be  more  apt  to  incline  a  jury  to  give  credit  to  the 
substantial  part  of  a  man's  evidence  than  his  appearing  to  have 
an  exact  and  particular  knowledge  of  all  the  circumstances 
relating  to  it.*  Perjury  may  be  committed  in  swearing  that  the 
defendant's  account  sued  upon  is  just  and  true,  and  that  to  th6 
best  of  his  knowledge  and  belief  no  part  has  been  paid.'' 

On  an  oath  erroneously  taken,  e.  ^.,  an  oath  of  a  party  in 
interest,  when  the  magistrate  should  have  taken  that  of  some 
other  person,  perjury  may  be  assigned,  especially  while  the  pro- 
ceedings in  which  it  was  taken  remain  unreversed.® 

A  witness  who  testifies  falsely  as  to  a  material  fact  is  guilty  of 
perjury,  irrespective  of  the  question  whether  he  was  a  competent 
witness  in  the  case;  even  though  he  was  especially  inadmissable 
to  prove  the  particular  fact  to  which  he  testified.* 

A  witness  testifying  falsely  as  to  a  material  fact  is  guilty  of 
perjury,  though  he  were  not  a  competent  witness  in  the  case.^* 

"  1  Ld.  Raym.,  258 ;  2  Id.,  889 ;  2  RoUe  R.,  369. 

•  2  Ld.  Raym.  889. 

•  Wood's  Inst.,  435. 

•  Id. 

•  I  Hawk.,  ch.  69,  §  8;  R.  «.  Oyerton,*Car.  &  M.,  655. 

•  1  Hawk.  P.  C,  ch.  69,  §  8. 

•  Patrick  v.  Smoke,  3  Strobh.,  147. 

•  Van  Steenbargh  v.  Kortz,  10  John.,  167. 

■  Chamberlain  v.  The  Peo.,  23  N.  Y.,  85.  "  Id. 
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5.  The  Perjury  must  be  Corrupt  and  Willful. 

Blaokstone  says  the  perjury  must  also  be  corrupt  (that  is, 
committed  malo  animo),  willful,  positive  and  absolute.^ 

If  a  m^n  swears  that  he  believes  that  to  be  true  which  he 
knows  to  be  false,  he  swears  as  absolutely  and  is  as  criminal,  in 
point  of  law,  as  if  he  had  made  a  positive  assertion  that  the  fact 
was  as  he  swore  he  believed  it  to  be.* 

Where  a  person  testifies  to  what  is  true  in  fact,  but,  at  the  time 
he  testifies,  does  not  know  it  to  be  true,  and  has  no  knowledge 
on  the  subject,  if  such  testimony  be  material  and  the  act  will- 
fully committed,  such  person  is  guilty  of  perjury,  and  may  be 
convicted  under  an  indictment  in  the  ordinary  form.^  But  if  a 
man  swear  falsely  from  inadvertence  or  mistake  it  is  no  perjury.^ 
For  the  false  oath  must  be  willful,  and  taken  with  some  degree 
of  deliberation;  for  if,  upon  the  whole  circmnstances  of  the 
case,  it  shall  appear  probable  that  it  was  owing  rather  to  the 
weakness  than  perversenees  of  the  party,  as  where  it  was  occa- 
sioned by  surprise,  or  inadvertency,  or  a  mistake  of  the  true 
state  of  the  question,  it  cannot  but  be  hard  to  make  it  amount  to 
voluntary  and  corrupt  perjury;  which  is,  of  all  crimes  whatso- 
ever, the  most  infamous  and  detestable.^ 

It  is  perjury  where  one  swears  willfully,  absolutely  and  falsely 
to  a  matter  which  he  believes,  if  he  has  no  probable  cause  for 
believing.®  If  a  person  know  that  a  fact  exists,  but  state  on 
oath,  knowingly  and  with  an  intention  to  mislead,  "  that  if  the 
fact  is  so  he  does  not  know  it,"  he  will  be  guilty  of  perjury,  and 
will  be  considered  equally  guilty  as  if  he  swore  absolutely  that 
the  fact  did  not  exist.^ 

It  is  no  defence  to  an  indictment  for  perjury  that  the  prisoner 
was  intoxicated.^ 

6.  In  a  Jvdicial  Proceeding. 

At  the  common  law  it  was  said,  that  the  law  takes  no  notice  of 
any  perjury  but  such  as  is  committed  in  some  court  of  justice 

'  4  Blac.  Com.,  137. 

*  3  WUs.,  427;  2  Bla.  R.,  881 ;  1  Leach,  242;  1  Hawk.,  ch.  39,  §  7,  n.  a. 

•  Peo.  V.  McKioney,  3  Park.  Or.  R.,  510. 
«  2  Hawk.,  ch.  69,  §  2. 

*  1  Hawk.  P.  0.,  69,  §  2;  U.  S.  «.  Conner,  3  McLean's  R.,  573. 

•  Com.  «.  Cornish,  6  Binney,  249. 

'  Wilson  V,  Nations,  6  Yerg.,  211.        •  Peo.  c.  Wiley,  2  Park.  Cr.  R.,  19. 
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having  power  to  administer  an  oath,  or  before  some  magistrate 
or  proper  oflElcer,  invested  vnth  a  similar  authority,  in  some  pro- 
ceedings relative  to  a  civil  suit  or  a  criminal  prosecution;  for  it 
esteems  all  other  oaths  unnecessary  at  least,  and,  therefore,  will 
not  punish  the  breach  of  them.^  And  it  was  further  said,  that 
it  was  not  material  whether  the  court,  in  which  the  false  oath 
was  taken,  be  a  court  of  record  or  not,  or  whether  it  be  a  court 
of  common  law,  or  a  court  of  equity  or  civil  law,  etc.,  or  whether 
the  oath  be  taken  in  the  face  of  the  court  or  out  of  it,  before  per- 
sons authorized  to  examine  a  matter  depending  in  it,  as  before 
the  sheriff,  on  a  writ  of  inquiry,  or  whether  it  be  taken  in  rela- 
tion to  the  merits  of  a  cause,  or  in  a  collateral  matter,  as  where 
one,  who  offers  himself  as  bail  for  another,  swears  that  his  sub- 
stance is  greater  than  it  is.^ 

It  will  be  observed,  however,  that  the  Eevised  Statutes  provide 
that  perjury  may  be  committed  in  any  case  where  an  oath  or 
affirmation  is  required  by  law  or  is  necessary  for  the  prosecution 
or  defence  of  any  private  right,  or  for  the  ends  of  public  justice; 
and  by  the  provisions  of  the  other  sections  of  the  same  statute, 
.  cited  above,  the  judicial  proceedings  in  which  perjury  may  be 
committed  are  as  ample  and  complete  as  at  the  common  law.^ 

The  common  law  embraced  only  cases  in  which  the  false  testi- 
ipony  was  given  in  a  judicial  proceeding,  but  the  provisions  of  our 
statutes  are  a  considerable  extension  of  the  common  law  defini- 
tion; hence  many  of  the  English  conunon  law  cases  which  hold 
that  the  false  swearing  was  not  perjury,  because  not  committed 
strictly  within  a  judicial  proceeding,  are  inapplicable  under  the^ 
provisions  of  our  statute. 

The  conunissioners  of  the  penal  code,  in  their  report,  presented 
to  the  Legislature  of  this  State  in  1864,  take  this  view  of  the 
question,  and  state  that  the  enlarged  definition  given  by  the 
Revised  Statutes  appears  to  have  been  overlooked  by  subsequent 
Legislatures,  for  a  practice  has  grown  up  of  making  express  pro- 
vision in  statutes,  authorizing  any  new  mode  of  investigation  or 
enquiry,  that  false  testimony  given  under  the  statute  shall  be 
perjury. 

'  4  Blac.  Com.,  137. 

■  1  Hawk.  ch.  69,  §  3 ;  2  Russ.  on  Gr.,  598. 

•  2R.  S.,  681,  §1;  sub.  2. 
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.The  following  are  the  leadmg  instances  of  such  provisions: 

Laws  of  1829,  ch.  368,  §  9. — ^This  act  authorizes  the  canal  board 
to  Bubpcena  witnesses,  to  be  examined  before  them,  when  the 
interests  of  the  State  require  it;  and  section  9  declares  willful 
false  swearing  before  the  board  to  be  perjury. 

Laws  of  1834,  ch.  201,  §  7. — ^This  act  authorizes  an  examina- 
tion to  be  instituted  by  the  superintendent  of  the  Onondaga  salt 
springs,  and  the  section  cited  declares  false  swearing  upon  such 
examination  to  be  perjury.  In  the  latter  act,  concerning  the  salt 
springs  (Laws  of  1859,  ch.  346),  an  examination  is  authorized  as 
in  the  act  of  1834,  ch.  201,  but  the  unnecessary  provision,  declar- 
ing false  swearing  perjury,  is  omitted. 

Laws  of  1837,  ch.  150,  §  42. — ^This  statute  relates  to  the 
powers  and  duties  of  the  commissioners  for  loaning  United  States 
moneys,  and  directs  the  manner  in  which  they  shall  execute  their 
trust.  The  section  cited  prescribes  that  "  if  any  person  shall 
falsely  swear  or  affirm  in  any  of  the  cases  where  an  oath  or 
affirmation  is  required  to  be  taken  by  this  act,  or  shall  willfully 
and  knowingly  act  contrary  to  any  oath  or  affirmation  he  has 
taken  in  pursuance  of  the  act,  such  offence  shall  be  deemed  to  be 
perjury. 

Laws  of  1837,  ch.  430,  §  8,  declares  a  party  to  the  record  who 
swears  falsely  upon  the  examination  authorized  by  the  usuiy 
act,  guilty  of  perjury. 

Laws  of  1842,  ch.  130,  tit.  vii.^  ^  1. — This  is  the  statute  regu- 
lating elections.  After  providing  that  when  any  person  offering 
to  vote  is  challenged,  the  inspectors  shall  tender  to  him  an  oath 
to  answer  fully  and  truly,  and  shall  then  put  certain  questions 
the  act  declares  false  swearing  on  such  examination  to  be 
perjury. 

Laios  of  1839,  ch.  389,  §  1  (repealed  by  the  act  of  1842,  above 
cited),  had  a  provision  of  the  same  purport. 

Laws  of  1843,  ch.  57,  §  4;  Laws  of  1855,  ch.  20,  §  4. — These 
acts  authorize  chairmen  of  committees  of  common  councils,  etc., 
to  administer  oaths  to  witnesses  brought  before  such  committees, 
and  declare  any  false  swearing  in  testimony  so  taken  to  be  perjury. 
Laws  of  1849,  ch.  115,  §  19. — This  statute  makes  it  the  duty 
of  clerks  of  Erie  county  to  render  periodical  accounts  of  official 
fees  and  disbursements,  the  correctness  of  which  must  be  verilSed 
hj  affidavit.    Section  19  declares  every  person  who  shall  will- 
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folly  swear  falsely  in  verifying  any  such  account  guilty  of 
perjury. 

Laws  of  1854,  cA.  332,  ^  8. — ^This  declares  willful  false  swear- 
ing to  any  oath  or  affidavit  which  may  be  lawfully  required  by 
any  rules  and  regulations  of  certain  canal  officers  to  be  perjury. 

Laws  of  1854,  ch.  398,  tit.  itu,  §  3. — This  act  provided  for  an 
enrollment  of  the  militia,  and  authorized  any  person  who  claimed 
exemption  from  duty  to  file  an  affidavit  of  the  facts,  as  the  basis 
of  an  examination  of  his  claim  to  be  made  by  the  assessors;  and 
the  section  cited  declares  that  to  swear  falsely  in  such  affidavit 
is  perjury. 

Laws  of  1859,  ch.  44,  tit,  iv.,  §  6. — This  section  authorizes  the 
trustees  of  the  village  of  Monrovia  to  examine  on  oath  any  prop- 
erty owner  claiming  a  reduction  of  taxes,  and  declares  willful 
false  swearing  on  such  examination  to  be  perjury. 

Laws  of  1859,  ch.  380,  ^§  13,  14. — ^This  is  the  registry  act  for 
the  city  of  New  York.  It  authorizes  certain  questions  to  be  put 
to  electors  under  oath  by  inspectors  of  election  and  by  the  board 
of  registration.  The  section  dted  declares  false  swearing  per- 
jury. 

Laws  of  1859,  ch.  470,  §  7. — ^This  statute  provides  for  the  sale 
of  certain  lands  belonging  to  the  State,  and  directs  officers  therein 
named  to  file  reports  verified  by  affidavits.  Section  7  makes  all 
false  swearing,  under  any  of  the  provisions  of  the  act,  perjury. 

Latos  of  1860,  ch.  259,  ^  25. — The  statute  is  amendatory  of 
the  Metropolitan  Police  Conunissioners'  act.  The  twenty-fifth 
section,  after  empowering  the  board  of  Metropolitan  Police  Com- 
missioners to  subpoena  witnesses,  efc,  declares  false  swearing  by 
a  witness  upon  any  necessary  proceeding  under  the  regulations 
established  by  the  commissioners,  perjury. 

Latos  of  1860,  ch.  465,  ^  4,  declares  witnesses  testifying  falsely 
before  the  conunissioners  appointed  to  ascertain  and  collect  the 
damages  caused  by  destruction  of  property  at  quarantine  grounds, 
on  Staten  Island,  In  September,  1858,  guilty  of  perjury. 

Laws  of  1863,  cL  90,  §  15. — The*  act,  which  is  for  the  protec- 
tion and  improvement  of  the  Tonawanda  band  of  Seneca  Indians, 
authorizes  oaths  to  be  administered  for  several  purposes,  and 
provides  in  section  15  that  willfol  false  swearing  by  any  person 
to  whom  any  oath  may  be  administered  according  to  the  act  shall 
be  deemed  perjury. 
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Laws  of  1864,  ch.  253,  %  9,  provides  for  the  pmushment  of 
taking  false  oaths  under  the  soldiers'  voting  act. 

By  force  of  the  definition  of  perjury  contained  in  the  Eevised 
Statutes,  false  swearing  upon  the  examination,  authorized  by 
either  of  the  above  mentioned  statutes,  would  have  been  pun- 
ished as  perjury,  without  any  express  provision  to  that  effect  in 
the  statute  authorizing  the  proceeding.^ 

Perjury  may  be  conunitted  by  a  witness  in  a  statute  arbitra- 
tion, although  the  arbitrators  were  not  sworn  pursuant  to  the 
statute;  their  oath  being  waived  by  the  parties.'  K  after  a  wit- 
ness is  sworn  before  arbitrators,  and  new  parties  and  subjects  of 
controversy  are  added  by  submission,  it  is  a  different  cause,  and 
it  is  not  perjury,  without  a  new  oath,  to  testify  falsely.'  Infor- 
malities in  the  mode  of  referring  an  action  were  held  immaterial 
on  an  indictment  for  perjury,  committed  in  giving  false  testimony 
before  the  referee.* 

Perjury  may  be  conunitted  in  an  affidavit  made  for  the  pur- 
pose of  procuring  a  process,  e.  ^.,  a  certiorari,  though  the  partic- 
ular case  made  is  one  in  which  the  issue  of  the  process  is  pro- 
hibited.^ Perjury  may  also  be  committed  upon  the  examination 
of  bail,  as  to  their  competency.® 

7.  Evidence  of  One  Witness  not  Student  to  Procure  Conviction. 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the 
defendant  on  an  indictment  for  perjury,  as  in  such  case  there 
would  be  only  one  oath  against  another.^  But  this  rule  must  not 
be  understood  as  establishing  that  two  witnesses  are  necessary  to 
disprove  the  fact  sworn  to  by  the  defendant,  for  if  any  other 
material  circumstance  be  proved  by  other  witnesses,  in  confirma- 
tion of  the  witness  who  gives  the  direct  testimony  of  perjury,  it 
may  turn  the  scale  and  warrant  a  conviction.^ 

So  if  there  be  only  one  witness,  circumstances  strongly  corrob- 
ative  are  enough,  although  not  in  themselves  sufficient  to  prove  a 

•  Rep.  Corns,  of  Penal  Code,  p.  49. 

•  1  Den.,  440 ;  Howard  v.  Sexton,  4  Com.,  167. 

•  Bullock  V.  Koon,  4  Wend.,  631. 

•  Peo.  V  McGinnifi,  1  Park.  Cr.,  387. 

•  Pratt  V.  Price,  11  Wend.,  127. 

•  Tomlinson's  Case,  4  City  H.  Rec.,  126. 

'  4  Blac.  Com.,  358 ;  1  Phil,  on  Evidence,  151 ;  Reg.  tj.  Muscot,  10  Mod..  193. 
"  Rex  V.  Leewidi,  6  Geo.,  8 ;  1  Phil,  on  Evidence,  152,  7th  ed. 
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fact.*  But  where  there  is  only  one  direct  witness,  the  evidence 
should  be  strong  to  confirm  that  witness  in  order  to  warrant  a 
conviction.' 

8.  Persona  Convicted  of  Perjury  Incompetent  as  Witneases. 

A  person  who,  upon  conviction,  shall  be  adjudged  guilty  of 
perjury,  shall  not  thereafter  be  received  as  a  witness,  to  be  sworn 
in  any  matter  or  cause  whatever,  until  the  judgment  against  him 
be  reversed.^  The  same  rule  applies  upon  a  conviction  for  sub- 
ornation of  perjury.*  And  a  person  convicted  of  perjury  is  an 
iDCompetent  witness,  though  he  has  been  pardoned  by  the  Grov- 
emor  and  the  pardon  purports  to  restore  him  to  all  his  civil 
rights,  the  Legislature  having  provided  that  such  convict  shall 
not  be  received  as  a  witness  till  such  judgment  be  reversed. 
Such  incapacity  to  testify  is  a  rule  of  evidence,  and  not  a  punish- 
ment of  the  offence.^ 

9.  Courts  to  Commit  for  Perjury, 
Whenever  it  shall  appear  to  any  court  of  record  that  any 
witness  or  party,  who  has  been  legally  sworn  and  examined  in 
any  cause,  matter  or  proceeding  pending  before  such  court,  has 
testified  in  such*  manner  as  to  induce  a  reasonable  presumption 
that  he  has  willfully  and  corruptly  testified  falsely  to  some 
material  point  or  matter,  such  court  may  immediately  commit 
such  party  or  witness,  by  an  order  or  process  for  that  purpose,  to 
prison,  or  take  recognizance,  with  sureties,  for  his  appearing  and 
answering  to  an  indictment  for  such  perjury.'  Such  court  shall 
thereupon  bind  over  the  witnesses  to  establish  such  perjury  to 
appear  at  the  proper  court  to  testify  before  the  grand  jury  and 
on  the  trial,  in  case  an  indictment  be  found  for  such  perjury,  and 
shall  also  cause  such  immediate  notice  of  such  commitment  or 
recogidzance,  with  the  names  of  the  witnesses  so  bound  over,  to 
be  given  to  the  district  attorney  of  the  county.^  If,  on  the  hear- 
ing  of  such  cause,  matter  or  proceeding  in  which  such  perjury 

»  6  Cowen,  118,  Suth.,  J. 

*  Reg  V.  Tales,  1  C.  &  Mars.,  132. 
■  2  R.  S.,  681,  §  1,  sub.  3. 

*  Id.,  §  4. 

^  Houghtaling  v.  Kelderhouse,  1  Park.  Cr.  R.,  241. 

*  2  R.  S.,  681,  §  5. 
'  Id.,  §  6. 
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shall  have  been  suspected  to  have  been  committed,  any  papers  or 
documents  produced  by  either  party  shall  be  deemed  necessary 
to  be  used  in  the  prosecution  for  such  perjury,  such  court  may 
by  order  detain  such  papers  or  documents  from  the  party  pro- 
ducing them,  and  direct  them  to  be  delivered  to  the  district 
attorney.^ 

XXXV.   RAPE. 

Hawkins  defines  rape  to  be  the  having  carnal  knowledge  of  a 
woman  by  forCe  and  against  her  wilL^  Blagkstone  says  that 
rape  is  an  offence  against  the  female  part  of  his  majesty's  subjects, 
but  attended  with  greater  aggravation  than  that  of  forcible  mar- 
riage, and  is  the  crime  of  carnal  knowledge  of  a  woman,  forcibly 
and  against  her  will.^  East  defines  the  offence  to  be  the  unlawful 
carnal  knowledge  of  a  woman  by  force  and  against  her  wilL* 

Lord  Hale  says,  "That  rape  is, a  most  detestable  crime,  and 
therefore,  ought  to  be  severely  and  impartially  punished  with 
death;  but,  it  must  be  remembered,  that  it  is  an  accusation  easily 
to  be  made  and  hard  to  be  proved,  and  harder  to  be  defended  by 
the  party  accused,  though  never  so  innocent."  He  then  men- 
tions two  remarkable  cases  of  malicious  prosecution  for  this 
crime  that  had  come  to  his  knowledge,  and  among  them  one  case 
where,  although  the  rape  was  fiilly  sworn,  it  turned  out,  upon 
inspection,  to  be  physically  impossible  that  the  party  accused 
could  have  been  guilty  of  the  offence;  and  concludes:  "I  men- 
tion these  instances  that  we  may  be  the  more  cautious  upon  trials 
of  offences  of  this  nature,  whenever  the  court  and  jury  may,  with 
so  much  ease,  be  imposed  upon  without  great  care  and  vigilance; 
the  heniousness  of  the  offence  many  times  transporting  the  judge 
and  jury  with  so  much  indignation  that  they  are,  over  hastily, 
carried  to  the  conviction  of  the  person  accused  thereof  by  the 
confident  testimony  of  malicious  and  false  witnesses."^ 

1.  The  Statutory  OffeTice. 

The  New  York  statutes  do  not  prescribe  any  formal  definition 
of  rape,  but  provide  that  persons  shall  be  punished  who  shall  be 
convicted  of  rape: 

"  2  R.  S.,  681,  §  7.  •  Ch.  41,  §  2. 

■  4  Bla.  Com.,  §  210. 

*  1  East.  P.  C,  ch.  4.  §  34. 

•  1  Hale,  635. 
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1.  By  carnally  and  unlawfully  knowing  any  female  child  under 
the  age  of  ten  years;  or, 

2.  By  forcibly  ravishing  any  woman  of  the  age  of  ten  years 
or  upwards.^ 

Another  section  of  the  same  statute  provides,  that  every  per- 
son who  shall  have  carnal  knowledge  -of  any  woman  above  the 
age  of  ten  years,  without  her  consent,  by  administering  to  her 
any  substance  or  liquid,  which'  shall  produce  such  stupor  or 
imbecility  of  mind,  or  weakness  of  body  as  to  prevent  effectual 
resistance,  shall,  upon  conviction,  be  punished  by  imprisonment 
in  a  State  prison.^ 

2.  By  Whom  the  Offence  may  be  Ccmmitted, 

^  By  the  English  common  law,  a  boy  under  the  age  of  fourteen 
years  was  supposed  incapable  of  committing  a  rape,  and,  there- 
fore, he  could  neither  be  convicted  of  the  offence,  nor  of  an  assault 
with  intent  to  commit  it.  In  other  felonies,  malitia  mpplet  aete- 
tam;  yet  as  to  this  particular  species  of  felony  the  law  supposes 
an  imbecility  of  body  as  well  as  of  mind.^  It  has  been  said  that 
this  rule  was  established  in  ancient  times  in  favor  of  life,  on 
account  of  the  punishment  for  rape  being  death. 

In  the  People  v.  Bandolph,  Gbeen,  J.,  says:  *'The  proposi- 
tion is  neither  disputed  nor  disputable  that  by  the  common  law 
of  England,  as  it  has  been  settled  for  several  centuries,  a  person 
under  fourteen  years  of  age  is  conclusively  presumed  to  be 
incapable  of  committing  the  crime  of  rape.  The  jury  have 
found  that,  at  the  time  laid  in  the  indictment,  the  prisoner  was 
under  that  age  and  have  convicted  him  of  this  crime,  and  the 
question  arises,  is  the  rule  above  stated  a  part  of  the  law  of  this 
State  ?  It  was  held,  in  14  Ohio  R,  222,  that  the  rule,  as  admin- 
.istered  in  England,  was  not  applicable  in  that  State,  and  that  the 
presumption  that  an  infant,  imder  fourteen  years  of  age,  was 
incapable  of  committing  a  rape  might  be  rebutted  by  proof  that 
he  bad  arrived  at  puberty.  I  agree  entirely  with  the  leaiiied 
judge,  who  delivered  the  opinion  of  the  court  in  that  case,  as  to 
the  soundness  of  the  rule  laid  down  by  him."  * 

>  2  R.  S.,  663,  §  22. 

•  Id.,  §  23. 

'  4  Blac.,  212 ;  R.  v.  Aldershow,  3  C.  &  P.,  396 ;  1  Hale,  630. 

*  2  Park.,  176. 
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The  husband  of  a  woman  cannot  himself  be  guilty  of  an  actual 
rape  upon  his  wife,  on  account  of  the  matrimonial  consent  which 
she  has  given  and  which  she  cannot  retract.^  In  the  case  of  a 
forcible  marriage  and  abduction,  where  the  party  had  afterwards 
carnal  knowledge  of  the  woman  by  force,  it  was  holden  that  the 
offender  could  not  be  convicted  of  rape,  unless  the  marriage  was 
first  legally  dissolved;  but  that  when  the  marriage  was.  made 
void,  ab  initio^  by  a  declaratory  sentence  in  the  ecclesiastical 
court,  the  offence  then  became  punishable  as  if  there  had  been 
no  marriage.' 

3.  Of  the  force  Used  by  the  Offender  and  the  Rest^ance  to  he 

Made  by  the  Prosecutrix. 

Under  our  statute,  as  has  already  been  seen,  where  the  woman 
is  of  the  age  of  ten  years  or  upwards,  it  is  essential  that  the 
ravishing  should  be  forcibly  done  in  order  to  constitute  the 
statutory  offence,  and  it  ought  to  appear  that  there  was  the  utmost 
reluctance  and  resistance  upon  the  part  of  the  prosecutrix.  In 
the  People  v.  Morrison,  Habbis,  J.,  says:  "To  constitute  the 
crime  for  which  the  defendant  was  tried  there  must  be  an  unlaw- 
ful and  carnal  knowledge  of  a  woman  by  force  and  against  her 
will.  There  must  be  the  utmost  relxtctance  and  the  utmost  resist- 
ance.  It  was  well  said  by  Cowen,  J.,  in  the  People  v.  Abbott 
(19  Wend.  192),  *  A  mixed  case  will  not  do.  The  connection 
must  be  absolutely  against  the  will.'  In  this  case  there  was  no 
great  inequality  of  strength  between  the  parties.  The  prose- 
cutrix, if  she  was  the  weaker  party,  was  bound  to  resist  to  the 
utmost.  Nature  had  given  her  feet  and  hands  with  which  she 
could  kick  and  strike,  teeth  to  bite  and  a  voice  to,  cry  out.  AH 
these  should  have  been  put  in  requisition  in  defence  of  her 
chastity.  I  cannot  see  that  anything  like  this  was  done.  The 
girl  herself  does  not  pretend  that  she  made  any  physicial  resist- 
ance, and  according  to  her  own  account  the  only  outcry  she  made 
was  after  the  offence  had  been  committed.  No  marks  of  violence 
were  left  upon  her  person,  and  she  did  not  disclose  what  had 
occurred  until  several  days  after.  Upon  a  state  of  facts  like 
these,  I  cannot  concur  with  the  jury  in  pronouncing  the  defend- 
ant guilty  of  a  rape."  ^ 

>  1  Hale,  629. 

•  Id.,  630. 

•  1  Park.,  644. 
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The  offence  of  rape  may  be  committed,  though  the  woman  at 
last  yielded  to  the  violence,  if  such,  her  consent  was  forced  by 
fear  of  death  or  by  duress.^  If  non-resistance  on  the  part  of  the 
prosecutrix  proceeds  merely  from  her  being  overpowered  by 
actual  force,  or  from  her  not  being  able  from  want  of  strength 
to  resist  any  longer,  or  from  the  number  of  persons  attacking 
her  she  considered  resistance  dangerous  and  absolutely  useless, 
the  crime  is  complete.^  And  it  will  not  be  any  excuse  that  she 
was  first  taken  with  her  own  consent,  if  she  were  afterwards 
forced  against  her  will;  nor  will  it  be  an  excuse  that  she  con- 
sented after  the  fact,  or  that  she  was  a  common  strumpet  or  the 
concubine  of  the  ravisher,  for  she  is  still  under  the  protection  of 
the  law  and  may  not  be  forced.^  Circumstances  of  this  kind, 
however,  though  they  do  not  necessarily  prevent  the  offence  from 
amounting  to  a  rape,  yet  are  material  to  be  left  to  the  jury  in 
favor  of  the  party  accused,  especially  in  doubtful  cases.^ 

There  is  much  less  danger  of  an  unjust  conviction  in  cases 
where  the  testimony  of  the  principal  witness  is  wholly  fabricated 
than  in  cases  where  there  can  be  no  doubt  that  the  accuser  and 
th^  accused  were  improperly  together,  and  the  only  controverted 
question  is  whether  the  connection  was  brought  about  by  mere 
f(yrce.  In  such  cases,  although  the  woman 'never  said  "Yes;" 
nay,  more,  although  she  constantly  said  "No,"  and  kept  up  a 
decent  show  of  resistance  to  the  last,  it  may  still  be  that  she 
more  than  half  consented  to  the  ravishment.  Her  negative  may 
have  been  so  irresolute  and  undecided,  and  she  may  have  made 
such  feeble  fight  as  was  calculated  to  encourage  rather  than  repel 
the  attack.  And  yet  a  sense  of  shame  arising  either  from  an 
apprehension  of  the  consequences  which  may  follow  the  illicit 
connection,  or  from  the  fact  that  the  matter  has  already  become 
known  to  others,  may  stimulate  the  woman  to  call  that  a  rape 
which  was  in  truth  a  sin  of  a  much  less  odious  character.  And 
when  once  she  has  given  the  transaction  a  name,  she  has  no  alter- 
native but  to  confess  herself  false  as  well  as  guilty,  or  to  go  into 
court  and  arraign  the  supposed  offender.  And  then,  as  there  is 
no  express  consent,'  she  is  enabled  to  swear  to  the  force  without 

'  1  East.  P.  C,  444;  1  Hawk.  P.  C,  ch.  41,  §  6. 

•  Rex  V.  Hollett,  9  C.  &  P.,  748. 

»  4  Blac.  Com.,  213 ;  1  East.  P.  C,  445 ;  1  Hawk.  P.  C,  ch.  41,  §  7. 

*  1  East.  P.  C,  445. 
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any  such  great  stretch  of  conscience  as  would  be  necessary  where 
the  whole  story  was  a  tissue  of  felsehood  from  beginning  to  end. 
Gases  of  this  kind  do  not  call  for  any  relaxation  of  the  rules  of 
evidence  for  the  purpose  of  supporting  the  accusation.  On  the 
contrary,  courts  and  juries  cannot  well  be  too  cautious  in  scrutiniz- 
ing the  testimony  of  the  complaining  witness,  and  guarding  them- 
selves against  the  influence  of  those  indignant  feelings  which  are 
so  naturally  excited  by  the  enormity  of  the  alleged  oflTence. 
Although  no  unreasonable  suspicion  should  be  indulged  in  against 
the  accuser,  and  no  sympathy  should  be  felt  for  the  accused  if 
guilty,  there  is  much  greater  danger  that  injustice  may  be  done 
to  the  defendant  in  cases  of  this  kind  than  there  is  in  prosecu- 
tions of  any  other  character.  The  evidence,  if  it  amounts  to  any- 
thing, is  always  direct,  and  whatever  may  be  the  just  force  pf 
countervailing  circumstances,  honest  and  unsuspecting  jurors  may 
think  themselves  bound  of  necessity  to  credit  that  which  is  posi- 
tively sworn,  especially  if  the  witness  is  supported  by  proof  of 
good  character.^ 

•    4.  When  the  Offence  is  Committed  by  Stratagem  or  Frauds 
Whether  it  shall  be  Construed  to  Mean  Force. 

The  question  hds  several  times  bepn  discussed,  whether  the 
having  carnal  knowledge  of  a  married  wonian,  under  circum- 
stances which  induce  her  to  believe  it  to  be  her  husband,  amounts 
to  a  rape? 

In  Sex  V.  Jackson,  upon  the  case  reserved,  four  of  the  judges 
thought  that  the  having  carnal  knowledge  of  a  woman  while 
she  was  under  tl^e  belief  of  its  being  her  husband  would  be  a 
rape,  but  the  other  eight  judges  thought  that  it  would  not.* 

In  two  other  English  cases  it  was  held  that  if  a  man  gets  into 
bed  with  a  married  woman,  and  by  fraud  has  connection  with 
her,  she  believing  him  to  be  her  husband,  and  therefore  consent- 
ing to  the  connection,  it  is  not  a  rape. 

On  an  indictment  for  a  rape  it  appeared  that  the  prosecutrix 
and  her  husband  had  gone  to  bed,  and  that  she  soon  fell  asleep, 
with  her  back  towards  her  husband,  and  that  afterwards  she  was 
awoke  by  feeling  a  hand  pass  around  her,  which  turned  her 
round,  and  she,  supposing  it  to  be  her  husband,  made  no  resist- 

^  Bronson,  J.,  Peo.  «.  Hulse,  3  HiU»  316. 
•  Tr.  T.,  182;  R.  &  Ry.,  487. 
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ance  to  that  or  to  the  connection  which  immediately  followed; 
but  that  while  the  connection  was  going  on  she  perceived  by  the 
person's  breathing  that  it  was  not  her  hnsl^and,  and  immediately 
pushed  him  off  her.  The  husband,  having  taken  physic,  had 
been  obliged  to  go  down  stau*s,  where  he  was  a  quarter  of  an  hour. 
Gurnet,  B.,  in  summing  up,  said:  "I  am  bound  to  tell  you  that 
the  evidence  in  this  case  does  not  establish  the  charge  contained 
in  this  indictment,  as  the  crime  was  not  committed  against  the 
will  of  the  prosecutrix,  as  she  consented,  believing  it  to  be  her 
husband."^ 

In  another  case  it  appeared  from  the  evidence  of  the  prosecu- 
trix that  the  person  had  got  into  her  bed  while  she  was  asleep, 
and  that  she  had  permitted  him  to  have  connection  with  her, 
believing  him  to  be  her  husband,  and  she  did  not  discover  who 
he  was  until  after  the  connection  was  over.  Alderson,  B.,  said: 
"That  puts  an  end  to  the  capital  part  of  the  charge."*'^ 

In  this  State,  in  the  case  of  The  People  v.  Bartow,  the  prose>- 
cutrix,  who  was  abed  and  asleep,  was  awakened  by  a  man  whom 
she  supposed  to  be  her  husband  in  the  very  act  of  sexual  connec- 
tion. He  remained  in  bed  some  time  (about  half  an  hour),  when 
her  daughter,  who  was  about  nineteen  years  of  age,  came  into 
the  room,  and,  after  lighting  a  candle,  exclaimed  to  her  nu>ther, 
who  was  still  lying  on  the  bed  with  the  prisoner,  "  Get  up, 
motherl  Get  up  mani"  The  prosecutrix  immediately  got  up,  as 
well  as  the  prisoner,  and  seizing  him,  struck  him  and  ordered 
him  out  of  the  house.  The  court  said  the  defendant  had  obtained 
possession  of  the  person  of  the  prosecutrix,  according  to  her 
account,  by  fraud,  and  used  no  force,  which  was  a  necessary 
ingredient  in  the  legal  definition  of  a  rape.^  • 

In  a  note  to  the  above  case  the  reporter  says:  "Since  this  trial 
we  have  been  informed  that  Chief  Justice  Tiiobipson,  at  a  court 
of  oyer  and  terminer  in  Albany,  a  few  months  previous  to  his 
leaving  the  bench,  ruled  that  force  was  not  necessary  to  the  com- 
mission of  a  rape,  but  that  stratagem  might  be  used  to  supply  its 
jJlace,  and  in  a  case  of  a  similar  character  so  charged  the  jury." 

Whether  rape  existed  when  a  medical  man  who  had  sexual 

*  Rex  ©.  Saunder,  8  C.  &  P.,  265. 

■  Rex  V.  Williams,  8  C.  A  P  ,  28G.    Tide  29  Eng.  Law  &  Exqr.  R..  592. 

•  1  Whee.  Cr.  Cas.,  378. 

C.  V.—U. 
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connection  with  a  young  girl,  who  made  no  resistance  solely  from 
a  bona  fide  belief  that  the  defendant  was  (as  he  represented) 
treating  her  medicinally,  was  the  subject  of  much  discussion  in  an 
English  case.  Wilde,  C.  J.,  said:  "  I  can  entertain  no  doubt 
whatever  in  this  case.  To  my  mind  it  is  perfectly  clear  that  the 
prisoner  has  been  properly  convicted-"  The  recorder  told  the 
jury  that  the  girl  was  of  age  to  consent,  and  that  if  they  thought 
she  had  consented  to  what  the  prisoner  had  done,  they  ought  to 
acquit  the  prisoner;  but  if  they  were  of  opinion  that  she  was 
ignorant  of  the  nature  of  the  prisoner's  act,  and  made  no  resist- 
ance solely  from  the  belief  that  she  was  submitting  to  medical 
treatment,  they  ought  to  find  him  guilty.^ 

The  provisions  of  our  statute  above  referred  to,  where  the  car- 
nal knowledge  is  provided  by  means  of  any  substance  or  liquid, 
is  analogous  in  principle,  to  the  cases  cited,  where  the  connexion 
is  had  by  means  of  stratagem  or  fraud.  It  would  seem  that 
the  better  reasoning  is  that  where  non-resistance  proceeds  from 
being  overpowered  by  sleep,  and  consequent  inability  to  make 
physical  resistance,  the  offence  should  be  con^dered  complete, 
and  that  the  person  complained  of,  having  used  sufficient  physical 
power  in  cases  of  this  character  to  accomplish  his  purpose,  should 
be  considered  in  law,  as  having  used  force,  within  the  meaning  of 
the  statute. 

Is  not  the  question  involved,  similar  to  the  question  in  cases  of 
assault  with  intent  to  commit  the  offence  upon  children  under  ten 
years  of  age,  where  it  has  been  held  that  mere  submission,  by  no 
means  involves  consent,  and  is  not  non-resistance  in  cases  of  sleep, 
to  be  regarded  as  involuntary  submission?  as  where  the  prisoner 
gave  the  prosecutrix  liquor  for  the  purpose  of  exciting  her,  but  not 
with  the  intention  of  rendering  her  insensible,  and  then  having 
sexual  intercourse  with  her,  but  while  she  was  in  a  state  of  insen- 
sibility, thus  produced,  he  took  advantage  of  it,  and  violated  her, 
the  fifteen  judges  held  that  he  was  properly  convicted  of  rape.* 

5.  Of  Carnal  Knowledge. 

At  common  law,  it  was  a  vexed  question  whether  there  should  be 
endssio  aeminiis^  in  order  to  constitute  the  crime  of  rape;  and  in  a 
case  tried  several  years  ago  at  the  Albany  Circuit,  before  Judge 

*  R.  V.  Case,  1  Eng.  R.,  644. 

*  Reg  V.  Camplin,  1  Car.  &  Kir.,  746. 
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Platt,  he  decided  that  both  penetration  and  emission  were  neces- 
sary to  constitute  the  offence.^  The  nice  distinctions,  however, 
which  have  been  raised  in  regard  to  emission,  and  the  question 
whether  penetration  was  prima  facie  evidence  of  emission,  have 
been  settled  by  a  provision  of  the  Revised  Statutes,*  which  enact 
that  proof  of  actual  penetration  into  the  body,  shall  be  sufBcient 
to  sustain  an  indictment  for  rape.  But  a  very  slight  penetration 
is  sufficient,  even  though  it  may  not  be  attended  with  the  depri- 
vation of  the  marks  of  virginity.^ 

Before  the  passage  of  our  statute,  it  was  siiid,  that  it  is  not 
necessary  in  order  to  complete  the  oifence,  that  the  hymen  should 
be  ruptured,  provided  it  is  clearly  proved  that  there  was  pene- 
tration; but  where  that  is  so  very  near  to  the  entrance,  and  has 
not  been  ruptured,  it  is  very  difficult  to  come  to  the  conclusion 
that  there  has  been  penetration,  so  as  to  sustain  a  charge  of  rape.* 

In  Beg.  V.  Jordon,  Williams,  J.,  said:  I  think  it  is  impossible 
to  lay  down  any  express  rule  as  to  what  constitutes  penetration. 
All  I  can  say  is,  that  the  parts  of  the  male  must  be  inseited  in 
those  of  the  female,  but  I  cannot  suggest  any  rule  as  to  the  extent.^ 

6.  Of  the  Medico-Legal  Inquiries  to  be  Made. 

Medical  evidence  in  cases  of  rape,  is  seriously  affected  by  cir- 
cumstances over  which  the  physician  can  have  no  control.  One 
of  the  most  important  of  these  is,  the  want  of  an  examination  at 
a  sufficiently  eai'ly  period  to  afford  useful  results.  In  genuine 
cases,  where  rape  has  been  really  attempted,  the  local  marks  of 
violence  ai^  often  extremely  insignificant,  and  consequently  soon 
disappear.  A  slight  contusion  of  the  genitals,  a  laceration  of  the 
hymen,  or  a  trifling  discharge  of  blood,  are  the  sole  indications 
of  the  transaction,  and  may  within  forty-eight  hours  be  no  longer 
present.* 

Professor  Dean,  in  his  work  on  medical  jurisprudence  (25,  et 
seq.)j  says:  The  two  main  facts  to  be  made  out  on  an  indictment 
for  rape  are:    1st.  Forcible  penetration*     2d»  In  cases  of  females 

»  2  Arch.  Cr.  Pr.,  165,  note. 

•  2  R.  S.,  736,  §  20. 

•  1  East.  P.  C,  438. 

•  Reg  V.  McRue,  8  C.  &  P.,  641. 

•  9  C.  &  P.,  118. 

•  Wharton  &  Steele,  Mod.  Jurisprudence,  §  426. 
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over  ten  years  of  age,  that  the  force  used  was  against  the  will  of 
the  injured  party. 

In  this  inquiry  the  main  points,  to  which  the  attention  is  to  be 
directed,  are  the  following: 

1.  What  are  the  marks  of  violence,  if  any  disceniible,  in  the 
organs  themselves. 

2.  What  marks  or  indications  of  actual  violence  upon  the  per- 
son, either  of  the  prosecutrix  or  of  the  prisoner. 

3.  What  marks,  or  spots  of  blood,  or  stains,  caused  by  the 
spermatic  fluids,  on  the  clothes  of  the  prosecutrix  or  prisoner. 

4.  What  evidence  of  gonorrhoea  or  syphilis,  in  one  or  both  of 
the  parties. 

5.  The  relative  age,  strength,  constitution,  habits,  situation, 
circumstances,  mental  powers,  and  propensities  of  both  the  pros- 
ecutrix and  the  prisoner. 

It  must  not  be  supposed  that  the  presence  of  bruises  or  other 
injuries,  upon  the  person  of  the  prosecutrix,  is  conclusive  evidence 
that  consent  was  not  given.     They  may  have  been: 

1.  Self-inflicted,  with  the  view  to  sustain  her  testimony  and  to 
make  out  the  case  on  the  part  of  the  prosecution. 

2.  Notwithstanding  the  violence,  the  conduct  of  the  female 
may  have  been  such  as  to  imply  consent  oit  her  part 

3.  She  may  have  consented  after  the  infliction  of  the  violence. 
The  two  latter  are  perhaps  hardly  consistent  with  a  resort  to 
any  very  great  degree  of  violence. 

When  the  accused  and  the  accuser  are  both  in  the  full  posses- 
sion of  health  and  strength  and  of  the  ordinary  amount  of  physi- 
cal and  mental  power,  the  perpetration  of  this  crime  must  be  of 
difficult  if  not  of  impossible  occurrence.  The  opinion  of  medical 
jurists  generally  is  against  the  strongest  probabilty,  if  not  possi- 
bility, of  its  full  and  perfect  accomplishment.  Where,  under 
such  circumstances,  the  woman  retains  her  mental  powers  unim- 
pared  and  also  her  bodily,  except  so  far  as  they  may  be 
exhausted  by  her  efibrts  at  resistance,  although  the  attempt  may 
be  made,  yet  its  successful  consummation,  under  these  circum- 
stances, must  be  certainly,  to  say  the  least  of  it,  a  very  rare 
occurrence.  It  may,  however,  be  true  that  the  female  may  pos- 
sess less  coolness  and  deliberation  in  husbanding  her  strength, 
and,  by  an  early  expenditure  of  more  than  may  be  necessary, 
sooner  produce  a  state  of  exhaustiou. 
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The  following  are  the  usual  exceptions  where  the  crime  may- 
be perpetrated,  notwithstanding  the  parties  may  approach  nearly 
to  a  mental  and  physical  equality: 

1.  Where  narcotics  or  intoxicating  liquids  have  been  admin- 
istered to  her. 

2.  Where  she  falls  into  a  state  of  syncope,  from  terror  and 
exhaustion. 

3.  Where  many  are  engaged  against  her,  and  in  such  case 
there  are  usually  many  marks  of  injury  about  her  person. 

4.  Where  she  yields  under  the  influence  of  some  severe  threat, 
such  as  that  of  death  or  duress. 

The  crime  may  be  perpetrated  under  any  of  these  circum- 
stances, none  of  which  will  furnish  any  excuse  or  palliation. 

7.  Rape  on  Children  Under  Ten  Years  of  Age. 

As  has  been  seen  by  our  statute,  in  committing  this  oflJence  it  is 
not  necessary  that  any  force  should  be  used;  which  is  an  essential 
fact  necessaiy  to  be  proved  where  the  prosecutrix  is  of  ten  years 
.or  upwards.  The  consideration  of  oifences  of  this  character  is  to 
be  had  without  any  reference  to  the  consent  or  non-consent  of  the 
child,  which  is  considered  as  immaterial.  Clear  and  distinct  evi- 
dence ought  to  be  given  that  the  child  is  under  ten  years  of  age.* 
Evidence  by  the  child  herself  that  she  was  ten  years  old  on  a 
particular  day,  her  mother  being  sick  at  home  and  her  father  being* 
unable  to  state  the  precise  time  of  her  bii*th,  was  held  insuf- 
ficient* A  postponement  of  the  trial  will  be  had  when  the 
child  was  of  such  tender  age  that  she  was  not  capable  of  giving 
testimony.^ 

8.  Whether  Prisoner  can  be  Convicted  of  an  Assault  vnth  Intent 
to  Commit  a  Rape  upon  a  Female  under  Ten  Years  of  Age, 
when  she  gave  her  Consent. 

It  has  already  been  stated  that  upon  an  indictment  con- 
taining a  count  for  an  assault  with  intent  to  commit  a  rape, 
and  a  count  for  a  common  assault,  if  the  prisoner  be  acquitted 
on  the  count  for  an  assault  with,  intent  to  commit  a  rape,  on  the 
ground  that  the  prosecutrix  consented,  he  cannot  be  convicted  on 

'  1  Russ.  on  Cr.,  694. 

■  Reg  V.  Day,  9  C.  &  P.,  722. 

•  1  Leach,  430. 
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the  count  for  a  common-  assault  Although,  so'  £ur  as  the  com- 
mission of  this  crime  itself  is  concerned,  under  our  statute  it 
makes  no  difference,  where  the  female  is  under  ten  years  of  age, 
whether  consent  be  given  or  not.  A  question  seems  to  have 
arisen,  under  a  similar  English  statute,  whether  a  party  could  be 
convicted  for  assault  with  intent  to  commit  the  offence  upon  a 
female  under  the  age  of  tqn  years,  when  she  gave  her  consent. 
The  principle  of  law  involved  was  whether  in  law  there  could  be* 
an  assault  unless  it  be  against  consent;  and  the  courts  held  in 
some  cases  that  the  indictment  should  have  been  for  an  attempt 
to  commit  the  offence,  and  not  for  an  assault  with  intent  to  com^- 
mit  it.^ 

In  Reg  V.  Day,  CaLEmDGs,  J„  observed:  '*  There  is  a  difference 
between  consent  and  submission*  Every  consent  involves  a  sub* 
mission,  but  it  by  no  means  follows  that  a  mere  submission  involves 
consent.  It  would  be  too  much  to  say  that  an  adult  submitting 
quietly  to  an  outrage  of  this  description  was  not  consenting.  On 
the  other  hand,  the  mere  submission  of  a  child,  when  in  the 
power  of  a  strong  man,  and  most  probably  acted  upon  by  fear, 
can  by  no  means  be  taken  to  be  such  a  consent  as  will  justify  the 
prisoner  in  point  of  law.  You  will,  therefore,  say  whether  the 
submission  of  the  prosecutrix  was  voluntary  on  her  part  or  the 
result  of  fear,  under  the  circumstances  in  which  she  was  placed. 
If  you  are  of  the  latter  opinion,  you  will  find  the  prisoner  guilty 
on  the  second  count  of  the  indictment."  * 

In  The  Peo.  r.  Stamford,  which  was  an  indictment  for  an 
assault  with  intent  to  commit  a  rape  upon  an  infant  of  seven 
years  of  age,  it  was  uncertain  whether  the  act  was  conmiitted 
with  or  without  her  consent,  and  the  counsel  for  the  prisoner  held 
it  was  the  duty  of  the  jury  to  acquit  The  court  said  the  statute 
of  Elizal)eth  and  the  act  of  Assembly  of  New  York  had  made 
an  innovation  in  the  connnon  law.  Formerly  force  was  necessary 
in  the  commission  of  a  rape  in  all  cases;  now,  by  the  statute 
above  mentioned,  carnal  knowledge  of  an  infant  under  ten  years 
of  age  was  felony,  whether  she  consented  or  not  It  was  obvious 
the  statute  did  not  apply  to  an  attempt  to  commit  a  rape.  It  was 
therefore  as  at  conmion.law;  but  that  it  was  almost  impossible  to 
suppose  consent  from  an  infant  of  seven  years  of  age,  that  the 

>  1  Russ.  on  Or.,  697, 
•  9  C.  &  P.,  72a, 
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act  was  obviously  agaiilst  her  will,  and  that  the  presumption  of 
law  was  so  stroug  as  to  admit  of  proof  of  force.  ^ 

9.  Piincipah  and  Accessories. 

All  persons  present  aiding,  assisting  or  encouraging  a  man  to 
commit  a  rape  maybe  indicted  as  principals  in  the  second  degree, 
whether  they  be  men  or  women.* 

Under  the  common  law,  when  it  was  held  that  a  boy  under  the 
age  of  fourteen  could  not  be  convicted  of  a  rape,  it  was  never- 
theless held  that,  if  he  aids  and  assists  another  person  in  the 
commission  of  the  offence,  he  is  not  the  less  a  principal  in  the 
second  degree  if  it  appear,  under  all  the  circuinstances,  that  he 
had  a  mischievous  disposition.^ 

It  was  also  held  that  the  husband  of  a  woman  may  be  likewise 
guilty  as  a  principal  in  the  second  degree  by  assisting  another 
person  to  commit  a  rape  upon  his  wife;  for  though  in  marriage 
the  wife  has  given  up  her  body  to  her  husband,  yet  he  cannot 
compel  her  to  prostitute  herself  to  another.* 

XXXVL      REOEIVIXa     PROPERTY     WHICH      HAS      BEEN     STOLEN     OR 

EMBEZZLED. 

At  the  common  law,  receivers  of  stolen  goods  were  punishable 
only  as  for  a  misdemeanor,  even  after  the  thief  had  been  con- 
victed of  felony  in  stealing  them.*  But  by  the  New  York  statute 
the  offence  is,  in  the  discretion  of  the  court,  punishable  either  as 
a  felony  or  as  a  misdemeanor,  and  the  provisions  of  the  Revised 
Statutes  are  made  applicable  both  to  property  taken  by  larceny 
and  by  lembezzlement. 

1.  Statutory  Enactments. 

Every  pereon  who  shall  buy  or  receive  in  any  manner,  upon 
any  consideration,  any  personal  property  of  any  value  whatso- 
ever, that  shall  have  been  feloniously  talcen  away  or  stolen  from 
any  other,  knowing  the  same  to  have  been  stolen,  is  guilty  of  a 
felony.* 

2  Whee.  Cr.  Cos.,  152. 
1  Hawk.,  ch.  41,  §  10. 
4  Blac.  Com.,  211;  1  Hale,  630;  3  C.  &  P.,  396. 

1  St.  Tr.,  387;  1  Hale,  629. 
Fo8t.,  373 ;  1  Hale,  530,  616. 

2  R.  S.,  680,  §  7^.  ■ 
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In  any  indictment  for  such  oifence  it  shall  not  be  necessary  to 
.  aver,  nor  on  the  trial  thereof  to  prove,  that  the  principal  who 
stole  such  property  has  been  convicted.* 

Every  person  who  shall  in  any  way  receive  any  money,  goods, 
right  in  action,  or  any  valuable  security  or  effects  whatever, 
knowing  the  same  to  have  been  eml)ezzled,  taken  or  secreted 
contrary  to  the  provisions  of  the  lievised  Statutes,  shall,  upon 
conviction,  be  punished  in  the  same  manner  and  to  the  same 
extent  as  is  prescribed  upon  a  conviction  of  a  sei'vant  for  such 
embezzlement.* 

2.  Of  the  Guilty  Knowledge, 

The  intent,  as  in  larceny,  is  the  chief  ingredient  of  the  offence.' 
The  language  of  the  statute  is  **  knowing  the  same  to  have  been 
stolen  or  embezzled."  * 

In  order  to  constitute  the  crime  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  the  stolen  property  must  be 
received  feloniously,  or  with  intent  to  secrete  it  from  the  owner, 
or  in  some  other  way  to  defraud  him  of  the  property.  Though 
the  statute  is  silent  as  to  the  intent  of  the  receiver,  it  must  be 
construed  according  to  its  manifest  object,  which  is  to  punish 
persons  who  receive  stolen  property,  to  defraud  the  owner  of  his  * 
property.* 

A  receiver  of  goods,  knowing  them  to  have  been  stolen,  with 
intent  to  extort  from  the  owner,  a  reward  for  delivering  them  to 
him,  is  within  the  prohibition  of  the  statute.®  Thus,  a  police 
justice,  having  learned  that  bonds  had  been  stolen  from  a  bank, 
procured  an  intevicw  with  agents  of  the  bank,  in  which  he  pro- 
posed to  procure  a  restoration  of  the  property  if  they  would  pay 
.  a  certain  reward.  This  was  agi'eed  to,  and  he  procured  and 
brought  the  property  to  them,  and  then  procured  the  reward.  The 
jury  found  that  he  procured  the  agency  from  the  bank,  under  a 
previous  arrangement  with  the  thief,  intending  to  make  a  profit 
to  himself  from  the  crime,  but  concealed  this  intent  from  the 
bank,  and  it  was  held  that  he  wjis  punishable  as  a  receiver.^ 

•  2  R.  S.,  680,  §  74. 

•  2  R.  S.,  678,  §  63. 

•  Cassels  v.  State,  4  Yerg.,  149. 

•  Supra. 

•  Peo.  V.  Johnson,  1  Park.  Cr.  R.,  564. 

•  Peo.  V.  Wiley,  3  HiU,  194.  '  Id, 
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3.  What  Amounts  to  a  Receipt,  Manual  and  Constructive  Posses- 
sion. 

A  manual,  possession  or  touch  is  unnecessary  in  order  to 
sustain  a  conviction;  it  is  sufficient  if  there  is  a  control  by  the 
receiver  over  the  goods,  and  a  person  having  joint  possession 
with  the  thief,  may  be  convicted  as  a  receiver.  A  conviction  for 
receiving  is  good,  although  a  conviction  for  stealing  would  have 
been  supported  by  the  same  evidence,  if  the  jury  had  so  found.^ 
It  is  necessary  that  there  should  be  some  control  over  the  pro- 
perty by  the  alleged  receiver;  thus,  it  was  held  that  C,  the  pris- 
oner, did  not  receive  certain  fowls  which  were  stolen,  as  they  all 
along  remained  in  the  manual  possession  of  A  and  B,  and  were 
never  under  C's  control,  and  it  was  not  the  intention  of  A  and  B 
that  C  should  have  them,  except  on  the  contingency,  which  never, 
happened,  of  his  completing  a  bargain  for  them/-' 

4.  Principals  and  Accessories.. 

It  was  held  in  an  English  case,  that  if  two  prisoners  are  charged 
jointly  with  receiving  stolen  goods,  a  joint  act  of  receiving  must 
be  proved,  and  proof  that  one  received  in  the  absence  of  the  other, 
and  afterwards  delivered  to  him,  will  not  be  sufficient.  Successive 
receivers  are  all  separate  receivers,  and  punishable  as  such.^ 

But  in  cases  of  joint  receivers,  it  is  held  in  this  State,  that 
where  several  persons  are  indicted  for  feloniously  receiving 
embezzled  goods,  knowing  them  to  have  been  embezzled,  all 
who  are  proved  to  have  confederated  in  the  transaction  may  be 
convicted,  though  the  receiving  was  at  diiBTerent  times  and  places, 
and  though  all  were  not  present.* 

If  a  servant  commit  a  larceny  at  the  time  he  gives  his  master's 
goods  to  an  accomplice,  both  are  principals.     If  a  servant  com-- 
mit  a  larceny  and  afterwards  deliver  the  goods  to  his  accomplice, 
the  latter  is  a  receiver.* 

5.  Place  of  Trial. 

In  the  cases  where  any  person  shall  be  liable  to  prosecution  as 
the  receiver  of  any  personal  property  that  shall  have  been  felon- 

*  Reg  V.  Smith,  1  Lead.  Cr.  Cas.,  576. 

*  Reg  V,  Wiley,  J  Lead.  Cr.  Cas.,  582. 

'  Rex  V.  Messingham,  R.  &  M.  G.  0.  R.»  257. 

*  Peo.  w.  Stein,  1  Park.  Or.  R.,  202. 

■  Rex  V,  Butteris,  6  C.  &  P.,  147;  Reg  v.  Qmnoell,  0  0.  ib  P.,  3C5. 
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iouslj  stolen,  taken  or  embezzled,  he  may  be  indicted,  tried  and 
convicted  in  any  county  where  he  received  or  had  such  property, 
notwithstanding  such  theft  was  committed  in  another  county.' 

6.  Of  the  Value. 
In  order  to  constitute  the  offence  of  receiving  stolen  goods,  it 
is  sufficient  if  the  thing  be  of  some  value,  however  small.' 

XXXVn.   BOBBERY. 

According  to  Blackstone,  robbery  is  designated  as  a  species 
of  larceny  from  the  person.  By  that  eminent  writer  larceny 
from  the  person  was  divided  into  two  kinds.  He  says  larceny 
from  the  person  is  either  by  privately  stealing  or  by  open  and 
violent  assault,  which  is  usually  called  robbery.^  And  in  section 
242  Book  rV.,  he  further  says:  "Open  and  violent  larceny  from 
the  person,  or  robbery,  the  rapina  of  the  civilians,  is  the  felonious 
and  forcible  taking  from  the  person  of  another  of  goods  or  money 
to  any  value  by  violence  or  by  putting  him  in  fear.*  And  that 
1st.  There  must  be  a  taking,  otherwise  it  is  no  robbery.  2d.  It 
is  immaterial  of  what  value  the  thing  taken  is,  a  penny  as  well 
as  a  pound  thus  forcibly  extorted  makes  a  robbery.  3d.  The 
taking  must  be  by  force  or  by  a  previous  putting  in  fear,  which 
makes  the  violation  of  the  person  more  atrocious  than  private 
stealing,  and  that  this  previous  violence  or  putting  in  fear  is  the 
criterion  which  distinguishes  robbery  from  other  larcenies. 

Three  elements  are  necessary  to  constitute  the  offence  of  robbery 
as  it  is  generally  understood:  1.  A  taking  of  property  from  the 
person  or  presence  of  its  possessor.  2d.  A  wrongful  intent  to 
appropriate  it.  3d.  The  use  of  violence  or  fear  to  accomplish 
the  purpose.  The  first  and  second  of  these  elements,  the  third 
being  wanting,  constitute  simple  larceny.  The  first  and  third, 
without  the  second,  amount  at  most  to  a  trespass.  The  second 
and  third,  without  the  first,  constitute  an  attempt  to  rob.* 

1.  Definition  by  Statute. 
First  Degree. — ^Every  person  who  shall  be  convicted  of  felon- 
iously taking  the  personal  property  of  another  from  his  person, 

'  2  R.  S.,  727,  §  43 ;  Wells  v.  Peo.,  3  P.  Or.  R.,  473. 

*  Peo.  «.  Wiley,  3  Hill,  194. 

*  4  Blac.  Com.,  241. 

*  1  Hawk.  P.  C,  95. 

*  Report  of  N.  T.  Penal  Code,  1864. 
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or  in  his  presence  and  against  his  will,  or  by  violence  to  his  per- 
son, or  by  putting  such  person  in  fear  of  some  immediate  injury 
to  his  person,  shall  be  adjudged  guilty  of  robbery  in  the  first 
degree.* 

The  essential  facts  necessary  to  constitute  robbery  in  the  first 
degree,  under  our  statute,  arc: 

1st.  The  felonious  taking  of  the  personal  property  of  another. 

2d.  From  his  person  or  in  his  presence. 

3d.  Against  his  will. 

4th.  By  violence  to  his  person,  or  by  putting  such  person  in 
fear  of  some  immediate  injury  to  his  person. 

Second  Degree, — Every  person  who  shall  be  convicted  of 
feloniously  taking  the  personal  property  of  another  in  his  pres- 
ence or  ^om  his  person,  which  shall  be  delivered  or  suffered  to 
be  taken  through  fear  of  some  injury  to  his  person  or  property, 
or  to  the  person  of  any  relative  or  member  of  his  family,  threat- 
ened to  be  inflicted  at  some  different  time,  which  fear  shall  have 
been  produced  by  the  threats  of  the  person  so  receiving  or  taking 
such  property,  shall  be  adjudged  guilty  of  robbery  in  the  second 
degree.* 

2.  Of  the  Taking  and  Felonious  Intent. 

There  must  be  a  taking,  otherwise  it  is  no  robbery;^  and  it 
must  be  directly  from  his  person  or  in  his  presence,  otherwise  it 
is  no  robbery.*  Not  only  a  taking  in  fact  but  a  taking  in  law  is 
sufficient  to  constitute  a  robbery.*  Where  the  thief  receives 
money,  etc.,  by  the  delivery  of  the  party,  either  while  the  party 
is  under  the  terror  of  an  actual  assault,  or  afterwards,  while  the 
fear  of  menaces  made  use  of  by  the  thief  continues  upon  him, 
such  thief  may,  in  the  eye  of  the  law,  as  correctly  be  said  to  take 
the  property  from  the  party  as  if  he  had  actually  taken  it  out  of 
his  pocket.^  Thus,  if  upon  A  assaulting  B  and  bidding  him 
deliver  his  purse,  B  refuse  so  to  do,  and  then  A  pray  B  to  give 
or  lend  him  money,  and  B  does  so  accordingly  under  the  influ- 
ence of  fear,  the  taking  will  be  complete.'' 

2  R,  S.,  677,  §  57.  •  Id. 

4  Black.,  242. 

Comyns,  478 ;  Stra.,  1015. 

1  Hale,  532 ;  1  Inst.,  68. 

2  East.  P.  C,  711-714. 
1  Hale,  533. 
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The  taking  must*,  in  all  cases,  be  accompanied  with  a  felonious 
intent  or  animus  furandi,  but  if  a  man,  animo  furandiy  say  "Give 
me  your  money;"  "  Lend  me  your  money;"  "  Make  me  a  present 
of  your  money,"  or  words  of  like  import,  they  are  equivalent  to 
the  most  j)ositive  order  or  command;  and  if  anything  be  obtained 
in  consequence,  such  taldng  will  bie  within  the  definition  of  rob- 
bery.^ 

Questions  in  regard  to  the  felonious  intent  have  arisen  where 
the  property  has  been  taken  under  color  of  a  purchase.  Thus, 
where  a  traveler  met  a  fisherman  with  fish,  who  refused  to  sell 
him  any,  and  he  by  force  and  putting  in  fear,  took  away  some  of 
his  fish,  and  threw  him  money,  much  above  the  value  of  it,  judg- 
ment was  respited  because  of  the  doubt  whether  the  intent  were 
felonious  on  account  of  the  money  given,* 

It  is  suggested,  however,  that  questions  of  this  kind  should 
properly  be  referred  to  the  consideration  of  the  jury,  and  that 
the  circumstances  of  the  full  value,  or  more  being  ofiiered  at  the 
time,  should  be  left  to  them,  to  show  that  the  intention  of  the 
party  was  not  fraudulent,  and  so  not  felonious.^  It  seems  clear 
that  if  a  person,  by  force  or  threats,  compels  another  to  give  him 
goods,  and  by  way  of  color,  oblige  him  to  take,  or  if  he  offer  less 
than  the  value,  it  is  robbery.*  But  it  is  doubted  whether  the 
forcing  a  higler,  or  other  chapman,  to  sell  his  wares,  and  giving 
him  the  full  value  of  them,  amounts  to  so  heinous  a  crime  as 
robbery.^  It  does  not,  however,  necessarily  follow  as  a  conclu- 
sion of  law,  that  if  the  value  of  the  thing  taken  be  oflered  to  be 
paid  at  the  time,  the  mtent  therefore  is  not  felonious;  yet  it  is 
submitted  that  such  a  circumstance  would  be  pregnant  evidence 
in  thg  negative.®  There  are  some  cases  of  considerable  nicety, 
where,  though  the  original  assault  was  clearly  with  a  felonious 
intent,  the  taking  of  the  goods  was  held  to  be  no  more  than  a 
trespass.  Thus,  A  assaulted  B  in  the  highway,  with  a  felonious 
intent,  and  searched  the  pockets  of  B  for  money,  but  finding  none, 
he  pulled  of  the  bridle  of  B's  horse,  and  threw  that  and  some 

*  By  Wilkes,  J.,  delivering  the  opinion  of  the  judges  in  Donnelly's  Case,  1 
Leach,  196. 

*  2  East.  P.  C,  661. 

•  Id. 

♦  Rex  «.  Simmons,  2  East.  P.  C,  712. 

•  4  BU.  Com.,  244;  1  Hawk.  P.  C,  ch.  34,  §  14. 

•  2  East.  P.O.,  662. 
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bread,  which  B  t^ad  in  paiinels  about  the  highway,  but  did  not 
take  anything  from  B,  it  was  resolved^  upon  a  conference  of  all 
the  judges  that  this  was  not  robbery,  because  nothing  was  taken 
from  B.  But  it  was  remarked  upon  this  case,  that  the  better 
reason  for  the  decision  seems  to  be  that  the  particular  goods  were 
not  taken  with  a  felonious  intent,  as  surely  there  was  a  sufficient 
taking  and  separation  from  the  person.^ 

The  taking  must  not  precede  the  violence  or  putting  in  fear. 

A  thief  clandestinely  stole  a  purse,  and  on  its  being  discovered 
in  his  possession,  denounced  vengeance  against  the  party* if  he 
should  dare  to  speak  of  it,  and  then  rode  away.  It  was  held  to 
be  simple  larceny  only,  and  not  robbery,  as  the  words  of  menace 
were  used  after  the  taking  of  the  purse.'-*  The  principle  here 
laid  down  is  that  a  subsequent  putting  in  fear  or  violence  will 
not  make  a  precedent  taking  amount  to  robbery  where  the  same 
is  effected  clandestinely  or  without  putting  in  fear  or  violence. 
By  the  taking  necessary  in  this  offence  is  implied  that  the  robber 
must  be  in  the  possession  of  the  thing  stolen.  So  that  if  a  man, 
having  a  purse  tastened  to  his  girdle,  be  assaulted  by  a  thief,  and 
the  thief,  in  order  the  more  easily  to  take  the  purse,  cut  the 
girdle,  and  the  purse  thereby  fall  to  the  ground,  this  is  no  taking, 
for  the  thief  never  had  the  purse  in  his  possession.  But  if  the 
thief  had  taken  up  the  purse  from  the  ground,  and  afterwards 
let  it  fall  in  the  struggle,  this  would  have  been  a  taking,  though 
he  had  never  taken  it  up  again,  for  the  purse  would  have  been 
once  in  his  possession.^  And,  upon  the  same  principle,  where  it 
appeared  that  the  prisoner  stopped  the  prosecutor  a6  he  was 
carrying  a  feather  bed  on  his  shoulders,  and  told  him  to  lay  it 
down  or  he  would  shoot  him,  and  the  prosecutor  accordingly  laid 
the  bed  on  the  ground,  but  the  prisoner  was  apprehended  before 
he  could  take  it  up,  so  as  to  remove  it  from  the  spot  where  it 
lay,  the  judges  were  of  opinion  that  the  offence  of  robbery  was 
not  completed.* 

It  is  not  necessary  that  the  property  should  continue  in  the 
possession  of  the  thief.  When  a  robber  took  a  purse  of  money 
from  a  gentleman  and  returned  it  to  him  immediately,  saying, 

'  2  East.  P.  C,  662. 

•  1  Hale,  634. 

•  3  Inst.,  69 ;  1  Hale,  533. 

•  Farreli's  Case,  1  Leach,  322. 
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**  If  you  value  your  purse,  you  will  please  take  it  back  and  give 
me  the  contents  of  it,"  but  was  apprehended  and  secured  before 
the  gentleman  had  time  to  give  him  the  contents  of  the  purse, 
the  court  held  that  there  was  sufficient  taking  to  constitute  the 
offence,  although  the  prisoner's  possession  continued  only  for  an 
instant.^ 

When  the  offence  of  robbery  is  once  actually  completed  by  taking 
the  property  of  another  into  the  possession  of  a  thief,  it  cannot  be 
purged  by  any  subsequent  redelivery.*  Thus,  if  A  requires  B  to 
deliver  his  purse,  and  he  delivers  it  accordingly,  when  A,  finding 
only  two  shillings  in  it,  gives  it  to  him  again,  yet  this  is  a  taking 
by  robbery.^ 

While  a  lady  w^  stepping  into  her  carriage  the  prisoner 
snatched  at  her  diamond  ear-ring  and  separated  it  from  her  ear 
by  tearing  her  ear  entirely  through,  but  there  was  no  proof  of 
the  ear-ring  ever  having  been  seen  in  his  hand;  and  upon  the 
lady's  arrival  at  home,  it  was  found  amongst  the  curls  of  her  hair. 
The  judges,  upon  a  case  being  submitted  for  their  consideration, 
were  all  of  opinion  that  there  was  a  sufficient  taking  from  the 
person  to  constitute  robbery.  They  |;hought  that  it  was  sufficient, 
as  the  ear-ring  was  in  the  possession  of  the  prisoner,  separate 
from  the  lady's  person,  though  but  for  a  moment,  and  though  he 
could  not  retain  it,  but  probably  lost  it  again  the  same  instant.^ 

K  the  party'iona  Jide  believes  that  property  in  the  personal 
possession  of  another  belongs  to  him,  take  that  property  away 
from  such  person  with  menaces  and  violence,  this  is  not  robbery, 
and  it  is  for  the  jury  to  say  whether  or  not  the  prisoner  did  act 
under  such  bona  Jide  belief.^ 

3.  From  the  Person  of  the  Prosecutor  or  in  His  Presence. 

The  taking  need  not,  however,  be  immediately  from  the  person 
of  the  owner.     It  will  l^e  sufficient  if  it  be  in  his  presence* 

Where,  however,  it  appeared  upon  a  special  verdict  that  some 
thieves  gently  struck  the  prosecutor's  hand,  whereby  some  money 
which  he  had  taken  out  from  his  pocket  to  give  change,  fell  to 

*  Peat's  Case,  1  Leach,  228.. 

•  1  Hawk.  P.  C,  ch.  34,  §  2. 
"  1  Hale.  533. 

*  Laprec*a  Case,  1  Leach,  320. 

•  1  Russ.  on  Cr.,  872;  3  C.  &  P.,  400. 
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the  ground,  and  that  upon  his  offering  to  take  it  up  the  thieves 
threatened  to  knock  his  brains  out,  upon  which  he  desisted  from 
taking  up  the  money,  and  that  the  thieves  **  then  and  there  imme- 
diately^^  took  it  up,  a  great  majority  of  the  judges  held  that  even 
by  this  statement  it  was  not  sufficiently  expressed  in  the  special 
verdict  that  the  thieves  took  up  the  money  in  the  sight  or  pre- 
sence of  the  owner,  and  that  they  could  not  intend  it,  though 
there  seemed  to  have  been  evidence  enough  to  have  warranted 
such  a  finding.^ 

On  an  indictment  for  robbery  it  appeared  that  the  prosecutor 
gave  his  bundle  to  his  brother  to  carry  for  him,  and  while  they 
were  going  along  the  road  the  prisoners  assaulted  the  prosecutor, 
upon  which  his  brother  laid  down  the  bundle  in  the  road  and 
ran  to  his  assistance,  and  one  of  the  prisoners  then  ran  away  with 
his  bundle.  Vaughn,  B.,  intimated  an  opinion  that  under  these 
circumstances  4;he  indictment  was  not  sustainable,  as  the  bundle 
was  in  the  possession  of  another  person  at  the  time  when  the 
assault  was  committed.  Highway  robbery  was  the  felonious 
taking  of  the  property  of  another  by  violence,  against  his  will, 
either  from  his  person  or  in  his  presence.  The  bundle  in  this 
case  wa":  hot  in  the  prosecutor's  possession.^ 

In  a  case  where  robbers,  by  putting  in  fear,  made  a  wagoner 
drive  his  wagon  from  the  highway  in  the  day  time,  but  did  not 
rob  the  goods  till  night,  much  doubt  appears  to  have  been  enter- 
tained— some  holding  it  to  have  been  a  robbery  from  the  first 
force,  but  others  having  considered  that  the  wagoner's  posses- 
sion continued  till  the  goods  were  actually  taken,  unless  the 
wagon  was  driven  away  by  the  thieves  themselves.® 

In  a  case  where  the  prisoner  had  obtained  a  note  of  hand  from 
a  gentleman  by  threatening,  with  a  knife  held  to  his  throat,  to  take 
away  his  life,  and  it  appeared  that  the  prisoner  had  furnished 
the  paper  and  ink  with  which  it  was  written,  and  that  the  paper 
was  never  out  of  her  possession,  it  was  held  not  to  be  robbery.* 

A  robbery  cannot  be  committed  unless  the  party  has  the  prop- 
erty in  his  peaceable  possession,  to  do  with  it  what  he  chooses.^ 

*  Rex  t.  Francis,  2  Str.,  1015. 

■  Rex  V,  Fallows,  5  C.  &  P.,  608. 

■  2  East.  P.O.,  707. 

*  Phepoe's  Case,  2  Leach,  673. 

*  Rex  V.  Edwards,  6  C.  &  P.,  521. 
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If  A,  being  assaulted  by  a  thief,  throws  his  purse  or  cloak 
into  a  bush,  and  the  thief  takes  it  up  and  carries  it  away,  or  if 
while  A  is  flying  from  the  thief  he  lets  fall  his  hat,  and  the  thief 
takes  it  up  and  carries  it  iaway,  such  taking  being  done  in  the 
presence  of  A,  will  be  sufficient.^  So  it  has  been  said  that  if  a 
man's  servant  be  robbed  of  his  master's  goods  in  the  sight  of  his 
master,  this  shall  be  taken  for  a  robbery  of  the  master.^  If  the 
thief,  having  first  assaulted  A,  takes  away  his  horse  standing  by 
him,  or  having  put  him  in  fear,  drives  his  cattle  in  his  presence 
out  of  his  pasture,  he  may  be  properly  said  to  take  such  prop- 
erty from  the  person  of  A,  for  he  takes  it  openly  and  before  his 
face,  while  under  his  immediate  and  personal  care  and  protection.^ 

4.  Of  the  Taking  of  the  Property  Against  the  Will  of  the  Party, 

It  is  one  of  the  essential  facts  necessary  to  constitute  robbery 
in  the  first  degree,  that  it  should  be  taken  against  the  will  of  the 
prosecutor.  In  an  English  case,  the  pailiy  upon  whom  the  rol>- 
bery  was  alleged  to  have  been  committed,  consented  to  the  fact 
for  a  base  purpose,  and  it  was  holden  to  be  no  robbery.  One 
Salmon  and  several  others,  in  order  to  obtain  for  themselves  the 
rewards  given  by  act  of  Parliament  for  apprehending  robbers, 
upon  the  highway,  concerted  a  plan  by  which  a  robbery  might 
be  effected  upon  Salmon  by  a  person  named  Blee,  who  was  one 
of  the  confederates,  and  two  strangers  procured  by  Blee.  It  was 
expressly  found  that  Salmon  was  a  party  to  the  agreement;  that 
he  consented  to  part  with  his  money  and  goods  under  color  and 
pi:etenoe  of  a  robbeiy,  and  that  for  such  purpose,  and  in  pursu- 
ance of  this  consent  and  agreement,  he  went  to  a  highway  at 
Deptford,  and  waited  there  until  the  colorable  robbery  was 
effected.  The  judges  were  of  the  opinion  that,  in  consideration 
of  law,  no  robbery  was  committed  upon  Salmon,  and  the  I'eason 
given  was,  that  his  property  was  not  taken  against  his  will.* 

5.  Of  the  Violence  and  Force  or  Fear  of  Injury. 

As  before  stated,  Blackstone  says  it  is  the  violation  of  the 
person  which  make  robbery  more  atrocious  than  privately  steal- 

»  3  Inst.,  08;  1  Hale,  533. 

•  Rex  tj.  Wright,  Style,  15G. 

•  4  Blac,  Com.,  243;  1  How.  P.  C,  cb.  34,  §  6 ;  1  Hale,  633. 

•  Rex  t?.  McDaniel  d  a/.,  Fost.,  121-128. 
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ing)  and  is  the  criterion  which  distinguishes  robbery  from  other 
larcenies. .  Under  the  common  law  it  was  said  the  principle, 
indeed,  of  robbery  was  violence;  but  it  was  often  holden  that 
actual  violence  is  not  the  lOnly  means  By  which  a  robbery  may  be 
effected,  but  that  it  may  also  be  effected  by  fear,  which  the  law 
considers  as  a  constructive  violence*^  If  one  privately  steals  six- 
pence from  the  person  of  another,  and  afterwards  keeps  it,  by 
putting  him  in  fear,  tins  is  no  -robbery,  for  the  fear  is  subsequent* 

Where  it  is  laid  in  the  indictment,  that  the  robbery  was  com* 
mitted  by  putting  in  fear,  this  does  not  imply  any  great  degree 
of  terror  or  fright  in  the  party  robbed;  it  is  enough  that  so  much 
force,  or  threatening  by  word  or  gesture,  be  used  as  might  create 
an  apprehension  of  danger,  or  induce  a  man  to  part  with  his  pro- 
perty  without  or  against  his  consent' 

If  a  person  with  a  sword  drawn,  begs  an  alms,  and  I  give  it  ta 
him  through  mistrust  and  apprehension  of  violence,  this  is  a  felo- 
nious robbery.^  So,  if  under  a  pretence  of  sale,  a  man  forcibly 
extorts  money  from  another,  the  subterfuge  will  not  avail  him.^ 
Where  the  prisoner  took  a  quantity  of  wheat  wortb  eight  shil- 
lings, and  forced  the  owner  to  take  thirteen  pence  half-penny  foe 
it,  threatening  to  kill  her  if  she  refused,  the  offence  was  clearly 
holden  to  be  robbery  by  all  the  judges,  upon  a  conference.'  In 
1  Leach,  280,  Justice  Ashubst  says  the  true  definition  bf  *'  rob- 
bery," is  the  stealing  or  taking  from  th^  person  of  another,  or  in 
the  presence  of  another,  property  of  any  amount,  with  such  a 
degree  of  force  or  terror  as  to  induce  the  party  unwillingly  to  part 
with  his  property,  and  whether  terror  arises  from  real  or  expected 
violence  to  the  person,  or  from  a  sense  of  injury  to  the  character, 
makes  no  kind  of  difference,  for  to  most  men,  the  idea  of  losing 
their  fame  and  reputation,  is  equally,  if  not  more  terrific,  than  the 
dread  of  personal  injury.  The  principal  ingredient  in  robbery, 
is  a  man's  being  forced  to  part  with  his  property,  and  the  judges 
are  unanimously  of  opinion  that,  upon  the  principles  of  law,  as 
well  as  the  authority  of  former  decisions,  a  threat  to  accuse  a 

«  2  East.  P.  C,  727-735;  2  Leach,  196-619. 

*  1  Hale  P.  C,  534. 

*  Fost.,  128. 

*  1  Hawk.  P.  0.,  96. 

*  Black.,  Bk.  iv.,  243. 

*  Simon's  Case,  Ckmiwan  Lent  Asa.,  1773. 

C.  P.— 45. 
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man  of  the  greatest  of  all  crimes,  is  a  sufficient  force  to  constitate 
the  crime  of  robbery,  by  putting  in  fear.  Also,  a  fear  of  loss  of 
character  and  service  upon  a  charge  of  sodomitical  practices,  is 
sufficient  to  constitute  robbery,  though  the  party  has  no  fear  of 
being  taken  into  custody,  or  of  punishment.^ 

The  last  two  decisions  were  at  common  law,  and  it  has  been 
supposed  that  our  statute,  embracing  only  fear  of  injury  to  per« 
sou  or  property,  did  not  include  those  cases  in  which  the  fear 
was  of  injury  to  the  character  of  the  person  robbed.  There  are 
a  large  number  of  English  cases  reported,  where  the  property 
was  taken  by  threats,  inducing  a  fear  of  injury  to  the  character, 
which  will  be  found  treated  of  in  Sussell  on  Crimes  (vol.  1,  877, 
et  seq)* 

In  the  People  v.  McDaniels  (1  Park.  Cr.  R,  198),  it  was  held 
that  a  robbery  may  be  committed  by  extorting  personal  property 
from  the  person,  or  in  the  presence  of  the  owner,  by  means  of 
threats  of  an  unfounded  criminal  charge,  where  such  property  is 
obtained  through  fear  produced  by  such  threats. 

in  the  above  case,  by  means  of  a  threat  to  arrest  the  prose* 
cutor  on  a  charge  pf  having  been  guilty  of  the  crime  against 
nature  (the  charge  being  groundless  and  known  to  be  so  by  the 
defendant),  the  prosecutor,  through  fear  of  such  threatened  arrest, 
was  induced  to  deliver  to  the  defendant  twenty  dollars  and  a 
receipt  for  thirteen  dollars,  owed  by  the  defendant  to  the  prose' 
cutor,  and  to  promise  to  pay  to  th&  defendant  twenty  dollars 
more.  Held,  that  the  defendant  was  guilty  of  robbery  in  the 
second  degree.  It  is  not  necessary  to  constitute  such*  oflfence 
that  the  charge  against  the'prds^utor  should  be  direct  or  should 
be  made  in  unequivocal  language.  It  is  enough  if  the  language 
used  was  intended  to  communicate  such  a  charge,  and  was  so 
understood  at  tHetime  by  the  pfisoner. 

The  cases  of  robbery  in  which  the  property  has  been  obtained 
by  means  of  a  fear  being,  excited  of  injury  to  the  character  of 
the  party  robbed,  appear  to  be  all  of  one  description.  Indeed, 
it  has  been  said  that  the  terror  Tfhich  leads  a  party  to  apprehend 
an  injury  to  his  character,  has  never  been  deemed  sufficient  to 
support  an  indictment  for  robbery,  except  in  the  particular 
instance  of  its  being  excited  by  means  of  insinuations  against  or 

*  R.  &  R.  C.  C,  375. 
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threats  to  destroy  the  character  of  the  party  pillaged  by  accufiing 
him  of  sodomitioal  prattices.^ 

If  thieves  meet  a  person  and  by  menaces  of  death  make  him 

swear  to  bring  them  money,  and  he,  under  continuing  influence 

^  of  fear  of  his  life,  complies,  this  is  robbery  in  them,  though  it 

would  not  be  so  if  he  had  no  personal  fear,  and  acted  merely 

from  a  superstitious  regard  to  an  oath  so  extorted.^ 

To  constitute  robbery  where  an  actual  yiolence  is  relied  upon, 
and  no  putting  in  fear  can  be  expressly  shown,  there  must  be  a 
struggle  or  at  least  a  personal  outrage.  So  that  to  snatch  prop- 
erty suddenly  from  the  hand,  to  seize  a  parcel  earned  on  the 
head,  to  carry  away  a  hat  and  wig  without  force,  and  to  take  an 
umbrella  of  a  sudden,  have  been  respectiyely  holden  to  be  mere 
laroenies.' 

In  a  case  tried  in  this  State  it  was  said  that  the  mere  snatching 
of  a  thing  from  the  hand  or  person  of  another,  without  any 
struggle  or  resistance  by  the  owner,  or  any  force  or  violence  on 
the  part  of  the  thief,  will  not  constitute  robbery.  Where  the 
court  instructed  the  jury  that  feloniously  taking  another's  prop- 
erty, with  violence  sufficient  to  constitute  an  assault  and  battery, 
would  make  out  the  crime  of  robbery,  it  was  held  to  be  erroneous, 
and  the  prisoner  having  been  convicted  under  such  a  charge,  the 
judgment  was  reversed.  Where  the  property  is  not  obtained  by 
putting  the  person  in  fear  of  immediate  injury  to  the  person,  the 
violence  necessary  to  make  the  offence  amount  to  robbery  must 
be  sufficient  to  force  the  person  to  part  with  his  property,  not 
only  against  his  will,  but  in  spite  of  his  resistance.^ 

In  the  absence  of  force  to  constitute  robbery  the  fear  must 
arise  before  and  at  the  time  of  the  property  being  taken.  It  is 
not  enough  that  it  arise  afterwards.  And  where  the  prisoner  by 
stealth  took  some  money  out  of  the  prosecutor's  pocket,  who 
turned  round,  saw  the  prisoner  and  demanded  the  money,  but 
the  prisoner  threatening  him,  he  desisted,  through  fear,  from 
making  any  further  demand,  it  was  held  no  robbery.^  But 
snatching  an  article  from  a  man  will  constitute  robbery  if  it  is 

*.  2  Arch.  Cr.  Pr.,  511. 

*  1  East.  P.  C,  714. 

*  1  Leach,  290,  and  notes. 

*  McGloskej  v.  The  Peo.,  5  Park.  Cr.  R.,  299. 

*  BoU.  Rep.,  154;  1  Hale,  534. 
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attaohed  to  his  person  or  clothes  so  as  to  afford  resistancei  and 
where  the  prosecutor's  watch  was  fastened  to  a  steel  chain  which 
went  around  his  neck,  and  the  seal  and  chain  hung  from  his  fob, 
and  the  prisoner  laid  hold  of  the  seal  and  chain  and  pulled  the 
watch  from  the  fob,  but  the  steel  chain  still  secured  it,  but  by 
two  jerks  the  prisoner  broke  the  steel  chain  and  made  off  with 
the  watch,  it  was  held  a  robbery,  for  the  prisoner  did  not  get  the 
watch  at  once,  but  had  to  overcome  the  resistance  the  steel  chain 
made,  and  actual  force  was  used  for  that  purpose.^  So,  also, 
where  a  man  tore  an  ear  ring  from  the  ear.  and  in  so  doing 
larcerated  the  flesh.^  And  where  a  heavy  diamond  pin  with  a 
corkscrew  stock,  and  which  was  tinted  and  strongly  fastened  in 
a  lady's  hair,  the  judges  came  to  the  same  decision.^ 

Where  a  man  snatched  at  the  sword  of  a  gentleman  hanging  by 
his  side,  and  the*  latter,  peroeiying  his  design,  laid,  hold  of  the 
scabbard,  on  which  a  contest  ensued,  and  the  thief  succeeded  ut 
wresting  the  weapon  from  its  owner,  his. offence  was  holden  to  be 
robbery.*  ' 

It  is  not  necessary  that  actual  £ear  should  be  strictly  and  pre- 
cisely proved,  as  the  law  in  odium  apoliaJtoris  will  presume  fear 
where  there  appears  to  be  a  just  ground  for  it.^ 

The  cases  in  which  the  crime  of  robbery  has  been  committed 
by  means  of  fear  of  injury  to  the  property  of  the  party  are 
principally  those  in  which  the  terror  excited  was  of  the  probable 
outrages  of  a  mob.  The  prisoner,  who  was  a  ringleader  in  some 
riots  among  the  tinners  in  Cornwall,  came,  with  about  seventy  of 
his  companions,  to  the  house  of  the  prosecutor  and  said  that  tiiey 
would  have  from  him  the  same  as  they  had  from  his  neighbors, 
namely,  a  guinea,  or  else  they  would  tear  his  row  of  com  and 
level  his  house.  He  gave  them  a  crown  to  appease  them,  when 
the  prisoner  swore  that  he  would  hiave  five  shillings  more,  which 
the  prosecutor,  being  terrified,  gave  them.  They  then  opened  a 
cask  of  cider  by  force,  drank  part  of  it»  and  eat  the  prosecutor's 
bread  and  cheese,  and  the  prisoner  carried  away  a  piece.  The 
indictment  contained  two  counts-*one  for  robbijpg  the  prosecutor 

»  R.  &  R.  C.  C,  419. 

•  1  Leach,  320. 

•  Id.,  335. 

•  Id.,  290,  and  notes. 

•  1  FQst.,  128. 
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of  ten  shillings  in  his  dwelling  hoase,  by  assault  and  putting  him 
in  fear,  and  the  other  for  putting  the  prosecutor  in  fear  and  taking 
from  him,  in  his  dwelling  house,  a  quantity  of  cider,  pork  and 
bread.    It  was  holden  robbery  in  the  dwelling  house.* 

The  words  of  the  definition  of  robbery  are  in  the  alternative 
**  violence  or  putting  in  fear;"  and  if  it  appears  that  the  property 
be  taken  by  either  of  these  means,  against  the  will  of  the  party, 
such  taking  will  be  sufficient  to  constitute  robbery.^ 

Under  the  common  law  it  seems  to  have  sometimes  been  con- 
sidered that  fear  is  a  necessary  ingredient  in  all  cases  of  robbery, 
even  in.  those  effected  by  actual  violence,^  but  if  so  it  will  be  pre- 
sumed. There  are  cases  of  this  description  in  which  fear  can 
hardly  be  supposed  to  have  existed,  as  if  a  thief  take  a  man  by 
the  cravat,  squeeze  him  against  a  wall,  and  in  the  meantime 
abstract  his  watch  from  his  fob,  without  his  knowledge.  This  is 
a  robbery,  though  the  plaintiff  was  not  afraid  nor  aware  of  the 
robber's  intent.^  So,  also,  if  a  man  be  knocked  down,  without 
previous  warning,  and  stripped  of  his  property  while  senseless, 
he  cannot  with  propriety  be  said  to  be  put  in  fear,  and  yet  that 
would  imdoubtedly  be  robbery.*  Though  the  violence  be  used 
for  a  different  purpose  than  that  of  obtaining  the  property  of  the 
party  assaulted,  yet,  if  the  property  be  obtained  by  it,  the  offence 
will,  onder  some  circumstances,  at  least,  amoimt  to  robbery,  as 
where  money  was  offered  to  a  party  endeavoring  to  commit  a 
rape  and  taken  by  hiuL* 

The  fear  of  injury  to  the  person  is  that  which  is  commonly 
excited  on  the  commission  of  this  offence;  and  where  properly  » 
obtained  by  this  means,  it  will  amount  to  robbery,  though  there 
be  no  great  degree  of  terror  or  affiight  in  the  party  robbed.  It 
is  enough  if  the  fact  be  attended  with  such  circomstances  of 
terror,  such  threatening,  by  word  or  gesture,  as  in  common  expe* 
rience  are  likely  to  create  an  apprehension  of  danger,  and  induce 
a  man  to  part  with  his  property  for  the  safety  of  his  person.^ 

>  2  East.  P.  0.,  731. 

*  Id.,  708. 

*  Fo0t.,  128. 

*  Com. «.  Snellingi  4  Binn.  Rep.,  379. 

*  Fost.,  128. 

*  Blackmail's  Case,  2  East.  P.  C,  711. 
'  4  Black.  Com.,  243;  1  Leach,  197. 
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Violence  or  throats,  reasonably  calculated  to  put  a  man  in  fear, 
are  essential  to  constitute  robbery.^ 

6.  Of  the  Value  of  the  Property. 

It  is  immaterial  of  what  value  the  thing  taken  is.^  It  is  the 
nature  of  the  circumstances  attending  the  commission  of  the 
oflEence  that  constitutes  robbery.  The  trifling  value  of  the  prop- 
erty taken  does  not  qualify  the  offence. 

Li  5  Carr  &  P.,  602,  Bex  v.  Bingley,  the  property  taken  was  a 
slip  of  paper  containing  a  memorandum  of  a  debt  due  to  the 
person  robbed.  It  was  held  that  the  offence  was  robbery,  not- 
withstanding the  small  value  of  the  paper.  That  the  prosecutor 
showed,  by  carrying  the  memorandum  in  his  pocket,  that  he  con- 
sidered it  of  some  value. 

But  something  must  be  taken  and  it  must  be  of  some  value, 
otherwise  the  offence  will  be  only  that  of  an  assault  with  intent 
to  rob,  but  it  need  not  be  of  the  value  of  any  known  coin,  even 
of  a  farthing.' 

• 

7.  Attempts  to  Bob  by  Means  of  Threatening  Letters. 

Every  person  who  shall  knowingly  send  or  deliver,  or  shall 
make,  and  for  the  purpose  of  being  delivered  or  sent,  shall  part 
with  the  possession  of  any  letter  or  wifting,  with  or  without  a 
name  subscribed  thereto,  or  signed  with  a  fictitious  name,  or  with 
any  letter,  mark  or  otJ^er  designation,  threatening  therein  to 
accuse  any  person  of  any  crime,  or  to  do  any  injury  to  the  person 
or  property  of  any  one,  with  a  view  or  intent  to  extort  or  gain 
any  money  or  property  of  any  description  belonging  to  another, 
shall,  upon  conviction,  be  adjudged  guilty  of  an  attempt  to  rob.^ 

Where  threatening  letters  are  written  and  mailed  in  one  county, 
and  directed  to  and  received  by  the  person  to  whom  they  are 
addressed  in  another  county,  the  indictment  for  sending  such 
letters  should  be  found  in  the  latter  county.^ 

The  statute  against  sending  threatening  letters,  with  the  view 
of  extorting,  etc.,  was  intended  to  embrace  only  cases  where  the 

*  2  City  H.  Rec.,  167;  2  Id.,  86. 
«  1  Hawk.  P.  C,  95. 

*  1  Riiss.  on  Or.,  869. 

*  2  R.  S.,  678,  §  60. 

*  Peo.  9.  Griffin,  2  Barb.,  427. 
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intent  is  to  obtain  that  which,  in  justice  and  equity,  the  writer  of 
the  letter  is  not  entitled  to  receive.  It  does  not  extend  to  cases 
where  the  person  threatened  actually  owes  the  writer  of  the  letter 
the  sum  claimed  by  him*  To  support  an  indictment  under  that 
statute,  the  end  as  well  as  the  means  employed  to  obtain  it  must 
be  wrongful  and  unlawful.^ 

Prior  and  subsequent  letters  from  the  prisoner  to  the  pariy 
threatened  may  be  given  in  evidence  as  explanatory  of  the  mean- 
ing  and  intent  of  the  particular  letter  on  whicii  the  indictment 
is  framed.' 

8.  When  a  Party  may  be  Punished  f&r  a  Bobbery  OommiUed  in 

Another  County. 

When  property  stolen  in  one  county  and  brought  into  another 
shall  have  been  taken  by  robbery,  the  offender  may  ha  indictedi 
tried  and  convicted  for  such  robbery  in  the  county  mto  which 
the  stolen  property  was  brought,  in  the  same  manner  as  if  the 
robbery  had  been  committed  in  that  county.' 

9.  Princijpah  and  Accessories. 

K  several  acting  in  concept  be  present  at  a  robbery>  all  are 
guilty,  as  well  those  who  use  violence  or  take  the  property  as 
those  who  do  not^  The  same  general  rules  which  apply  in  other 
leases  of  principal  and  accessories  i^ply  also  in  cases  of  robbery.^ 
But  where  a  gang  of  poachers  consisting  of  the  prisoners  and 
one  Williams  attacked  a  game  keeper,  beat  him  and  left  him 
senseless  on  the  ground>  and  then  went  away,'  but  Williams 
returned,  and  whilst  the  game  ke'eper  was  insensible  took  from 
him  his  gun,  pocket-book  and  money,  it  was  held  that  this  was 
robbery  in  Williams  only.^ 

If  A,  B  and  C  come  to  commit  a  robbery,  and  A  stand  sentinel 
at  a  hedge  comer  to  watch  if  any  person  should  come,  and  B  and 
C  commit  the  robbery,  it  will  be  robbery  in  A  also,  though  he 
was  at  a  distance  from  them  and  not  within  view.^    If  several 

'  Peo.  V  Griffin,  2  Barb.»  427. 

*  2  East  P.  C,  1110. 

*  2  R,  S.,  727,  §  50.  ^ 

*  1  Hawk.»  ch.  34,  §5." 

*  1  Rus8.  on  Or.,  901. 

*  Rex  V.  Hawk  tt  al,,  3  Gar.  &  A.,  392. 
'  1  Hale,  534-537. 
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penoim  oome  to  rob  a  man^  and  they  are  all  present,  and  one 
only  actually  takes  the  money,  it  is  robbery  in  alL^  The  princi- 
pal of  Bevenl  persons  engaged  in  one  common  design,  being  in 
tlie  eye  of  the  law  present  when  the  hct  is  committed,  has  been 
carried  to  a  considerable  extent  in  th^  case  of  robbery.' 

ZXXVnL  SEDUCTION  UNDER  FB0MI8E  OF  MABRfAflK. 

Any  man  who  shall,  nnder  promise  of  marriage,  sedooe  and 
have  illicit  connection  with  any  unmarried  female  of  previons 
chaste  character,  id  liable  to  be  pmiished  as  for  a  felony.' 

By  the  statutory  enactment  in  this  offence,  it  is  necessary  that 
the  indictment  should  be  found  within  two  years  after  the  com- 
mission of  the  offence,  and  no  conviction  can  be  had  on  the  testi- 
mony of  the  female  seduced  unsupported  by  other  evidence,  and 
the  sub8e<}nent  marriage  of  the  parties  may  be  plead  in  bar  of  a 
conviction.^ 

To  an  indictment  for  the  seduction  of  an  unmarried  female 
under  the  above  act,  the  defendant  interposed  a  special  plea 
alleging  that  at  the  time  of  the  committing  of  the  acts  charged, 
the  defendant  was,  and  for  five  years  previous  thereto  had  been 
a  married  man,  having  a  living  wife  and  family,  with  which  wife 
and  family  he  was  then  living,  all  of  which  at  the  time  of  the 
alleged  promise  and  seduction  was  well»  known  to  the  said 
female.  A  demurrer'  was  interposed  to  such  special  plea,  tad 
the  facts  thus  set  up  were  held  to  constitute  a  good  defence  to 
the  prosecution,  and  judgment  was  given  for  the  defendant.^ 

By  the  words  "  previous  chaste  character ''  the  statute  means 
personal  chastify,  actual  character,  not  reputation.' 

It  is  sufficient,  under  the  statute,  that  the  defendant  effected 
his  object  by  a  conditional  promise  that,  if  the  illicit  connection 
were  permitted,  he  would  marry  her.^  Where  the  illicit  inter- 
course between  the  prosecutrix  and  the  defendant,  began  more 
than  two  years  before  the  indictment  found,  and  continued  until 

•  1  Hawk.  P.  0.,  ch.  34,  §  5;  1  Hale,  534. 

•  1  Rubs,  on  Gr.,  901,  and  cases  cited. 

•  Laws  1848,  ch.  111.;  2  R.  S.,  664,  §  26. 

•  Id. 

•  Peo.  V,  Alger,  1  Park.,  333. 

•  Croner«.  Peo.,  1  Park.,  453;  Saffoni  v,  Peo.,  Id.,  474;  Peo.  r.  Kenyon,  S 
Id.,  254. 

'  Kenyon  v.  Peo.,  26  N.  Y.,  203. 


SEDUCTION  UNDSR  PROMISE  OF  MARRUGE.  713 

within  two  years,  it  was  held  not  a  case  of  seduction  within  two 
years,  and  therefore  not  within  the  statute.^  The  language  of 
the  act  "  provided  that  no  conviction  shall  be  had  under  the  pro- 
visions of  the  act,  on  the  testimony  of  the  female  seduced,  unsup- 
ported by  other  testimony,"*  does  not  mean  or  render  it  necessary 
that  such  female  should  be  corroborated  on  every  material  state- 
ment, or  on  both  the  seduction  and  the  promise  to  marry.  If  it 
did,  the  intention  and  the  operaticm  of  the  law  would  be  defeated, 
as  the  seduction  can  in  scarcely  any  case  be  proved,  except  by 
the  testimony  of  the  person  injured,  while  the  promise  can  be 
proved  by  either  positive  or  inferential  evidence,  either  by  the 
defendant's  own  acknowledgments,  or  by  the  manner  of  his 
treatment,  conduct  or  expressions  used.'  But  the  corroboration 
of  the  woman's  testimony  must  be  addressed  to  the  ingredients 
necessary  to  constitute  a  crinie.  Where  she  was  corroborated  as 
to  collateral  matters  but  not  as  to  either  the  promise  or  the 
seduction,  it  was  held  that  there  could  be  no  conviction.'  In  a 
prosecution  under  the  statute  for  seduction,  there  being  no 
evidence  of.  any  express  promise  by  the  prosecutrix,  the  judge 
charged  the  jury  that  if  they  were  fully  satisfied,  from  the 
*  evidence,  that  the  defendant  promised  to  marry  the  prosecutrix, 
if  she  would  have  connection  with  him,  and,  she  believing  and 
confiding  in  such  promise,  and  intending  on  her  part  to  accept 
such  oflEer  of  marriage,  did  so,  it  was  a  sufficient  promise  of 
marriage  under  the  statute;  the  Court  of  Appeals  held  that 
the  charge  was  imobjectionable,  and  that  it  was  not  necessary 
that  the  promise  should  be  a  valid  and  binding  one  between 
the  parties.  The  offence  consists  in  seducing  and  having  illicit 
connection  with  an  unmarried  female  under  promise  of  marriage. 
It  is  enough  that  a  promise  is  made  which  is  a  consideration  for, 
or  inducement  to,  the  intercourse.  But  if  the  statute  required 
the  promise  to  be  a  valid  one,  the  charge  was  correct  A  mutual 
promise  on  the  part  of  the  female  seduced,  is  implied  if  she 
yields  to  the  solicitation  of  the  seducer,  made  under  his  promise 
to  many.^ 

^  Safford  «.  Peo.,  1  Park.,  474. 

*  Peo.  «.  Lomax,  6  Abb.,  141. 

*  Peo.  «.  Hine,  8  N.  Y.  Leg.  Obs.,  139.    • 

*  Kenjon  «.  Peo.,  20  N.  Y.,  203. 
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xxxTK*  suBSnroimo  gbddjx 

Every  person  to  whom  an  infant  under  the  age  of  six  jeats 
shall  be  confided  for  nursing,  education  or  any  other  purpose,  who 
shall,  with  intent  to  deceive  any  parent  or  guardian  of  such  child, 
substitute  and  produce  to  such  parent  or  guardian  another  child 
in  the  place  of  the  one  so  confided,  is  guilty  of  a  felony.^ 

XLi  SOBOBNAISON  OF  FBBJCTT*    * 

Every  person  who  shall  unlawfully  and  corruptly  procure  any 
witness  by  any  means  whatsoever  to  commit  any  willful  and  cor- 
rupt perjury,  in  any  cause,  matter  or  proceeding,  in  or  concerning 
which  such  witness  shall  be  legally  sworn  and  examined,  shall 
be  adjudged  guilty  of  subornation  of  perjury.' 

To  render  the  ofience  of  subornation  ■  of  perjury  complete, 
either  at  common  law  or  on  the  statute,  the  false  oath  must  be 
actually  taken,  and  no  abortive  attempt  to  solicit  will  bring  the 
offender  within  its  penalties.' 

The  criminal  solicitation  to  commit  perjury,  though  unsuccesa- 
ful,  was  a  misdemeanor  at  common  law,  punishable  not  only  by 
fine  and  imprisonment,  but  by  corporal  and  infamous  punishment.^ 
And  under  our  statute,  as  hereafter  stated,  it  is  a  felony  punish- 
able by  imprisonment  in  a  State  prison.^ 

On  a  trial  for  subornation  of  perjury,  where  the  perjurer 
suborned  to  swear  on  the  former  trial  is  admitted  as  a  witness 
and  confesses  the  perjury,  it  is  not  necessary  either  to  prove  the 
perjury  or  subornation  by  the  other  witnesses.^ 

Attempts  to  Induct  Perjury. — ^Every  person  who  shall,  by  the 
offer  of  any  valuable  consideration,  attempt  unlawfully  and  cor- 
ruptly to  procure  any  other  to  commit  willful  and  corrupt  per- 
jury as  a  witness  in  any  cause,  matter  or  proceeding  in  or  con- 
cerning which  such  other  person  might  by  law  be  examined  as  a 
witness,  shall,  upon  conviction,  be  punished  by  imprisonment  in 
a  State  prison  not  exceeding  five  years.^ 

«  2  R.  S.,  677,  §  54. 

*  2  R.  S.,  681,  «  3.  ' 

*  S  Mod.,  122;  1  Leach,  455,  notes. 

«  2  East  Rep.,  17;  1  Hawk.,  ch.  19,  §  10;  6  East,  464. 

*  §  12,  post. 

*  Francis'  case,  1  City  H.  Rec.  121. 
2R.S.;682,  §8. 
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XII.  TBBA0ON. 

The  Bevised  Statutes  declare  that  the  following  acts  shall  con- 
stitute treason  against  the  people  of  this  ^tate: 

1.  Levying  war  against  the  people  of  this  State  within  the 
State;  or, 

2.  A  combination  of  two  or  more  persons,  by  force,  to  usurp 
the  government  of  this  State,  or  to  overturn  the  same,  evidenced 
by  a  forcible  attempt,  made  within  this  State,  to  accomplish  such 
purpose;  or, 

3.  Adhering  to  the  enemies  of  this  State  while  separately 
engaged  in  war  with  a  foreign  enemy,  in  the  cases  prescribed  in 
the  Constitution  of  the  United  States,  and  giving  to  such  enemies 
aid  and  comfort  in  this  State  or  elsewhere.^ 

Whenever  any  person  shall  be  outlawed  upon  a  conviction  for 
treason,  the  judgment  thereupon  shall  produce  a  forfeiture  to  the 
people  of  this  State  during  the  lifetime  of  such  person,  and  no 
longer,  of  every  freehold  estate  in  real  property  of  which  such 
person  was  seized  in  his  own  right  at  the  time  of  such  treason 
committed,  or  at  any  time  thereafter,  and  of  all  his  jgoods  and 
chattels.' 

The  following  embrace  the  leading  points  of  what  will  consti- 
tute treason,  lys  decided  by  the  United  States  courts  upon  the 
trial  of  important  cases  of  treason  against  the  federal  govern- 
ment: 

War  can  be  levied  only  by  the  employment  of  actual  forces. 
Men  must  be  openly  raised;  troops  must  be  embodied;  yet 
neither  arms  nor  the  actual  application  of  force  to  the  object  are 
indispensably  requisite.'  But  it  is  high  treason  to  march  in  arms, 
with  a  marshaled  and  arrayed  force,  conmiitting  acts  of  violence 
and  devastation,  in  order  to  compel  the  resignation  of  a  public 
officer,  and  thereby  to  render  noore  inoperative  and  ineffectaal  an 
act  of  Congress.^  All  such  who  perform  any  part,  however 
minute  or  remote  from  the  scene  of  action,  when  war  is  levied,  if 
they  are  leagued  in  the  general  conspiracy,  commit  treason.'    But 

*  2  B.  S.,  656,  §  2. 

•  Id.,  §  3. 

•  U.  S. «.  Burr,  4  Gr.,  470-476, 481-487-488. 

«  U.  S.  V.  Fries,  196;  U.  S.  «.  Vigol^  2  DaU.,  346;  U.  8. «.  MKchbll,  Id., 
348-256. 

*  Ballnum  &  S.,  4  Or.,  75;  U.  S.  v.  Fries,  Trial,  167;  U.  S.  v.  Burr,  4  Or., 
485. 
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the  traveling  of  individuals  to  a  place  of  rendezvous,  separately  or 
together,  but  not  in  military  form,  is  not  treason.^  Nor  a  con- 
spiracy  to  levy  war.  nor  a  secret  unarmed  meeting  of  oonapira. 
tors,  not  in  force,  nor.  in  warlike  form,  though  met  with  treason- 
able intent,  nor  the  actual  enlistment  of  men  to  serve  against  the 
government;  but  these  offences  are  high  misdemeanors.'  But  the 
marching  of  individuals  from  places  of  partial  to  places  of  gen- 
eral rendezvous  has  been  held  to  be  treason.' 

The  commissioners  of  the  penal  code  say  that  the  decisions  of 
the  federal  courts  settle  the  construction  of  the  phrase  levying 
war,  to  be  where  persons  rise  in  insurrection  with  intent  to  pre> 
vent,  in  general  by  force  and  intimidation,  the  execution  of  a 
statute  of  the  State,  or  to  force  its  repeal;  but  that  an  endeavor, 
although  by  force  and  arms,  to  resist  the  execution  of  law  in  a 
single  instance  and  for  a  private  purpose  is  not  levying  war.^ 

The  conuuon  law  proceedings  for  the  outlawry  of  a  defendant 
in  criminal  cases  are  abolished.  The  statutory  proceedings  for 
the  outlawry  of  persons  convicted  of  treason  will  be  found  in  3 
K.  S..  744. 

xLn.  yioijAXxoisf  of  elkchon  and  BEaisxBT  acts. 

Any  inhabitant  of  another  State  who  shall  vote  or  oBer  to 
vote  at  any  general,  town  or  city  charter  election  in  this  State  is 
to  be  adjudged  guilty  of  a  felony.* 

In  addition  to  the  above  violation  of  the  election  law,  which  is 
by  statute  declared  to  be  a  felony,  there  are  a  variety  of  other 
violations  thereof  wiiioh  are  misdemeanors,  and  will  be  foond 
mentioned  under  that  title. 

If  any  of  the  messengers  authorized  to  receive  the  certified 
statements  of  the  electoral  votes  in  this  State  shall  be  guilty  of 
destroying  the  certificates  intrusted  to  their  care,  or  of  willfiilly 
doing  any  act  that  shall  clefeat  the  delivery  of  them  as  directed 
by  law,  they  are  gidlty  of  a  felony;  and  if  any  person  shall  be 
guilty  of  ti^dng  away  from  any  of  the  said  messengers,  by  force 
or  in  any  other  manner,  any  such  certificates  intrusted  to  his  care, 

>  Ballman &  S.,  4  Cr.,  75 ;  U.  S.  v.  Fries,  Trial,  167;  XJ.  8.  o.  Burr,  4  Or.,  485. 

•  4  Or ,  126-48ft-126-128. 

•  Ball.  &  S.,  4  Or.,  75 ;  U.  S.  r.  Fries,  Trial,  167;  U.  S.  v.  Burr,  4  Cr.,  485. 
«  Draft  Penal  Code,  §  59. 

•  Laws  of  1839,  p.  365,  ch.  389,  §  14.. 
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or  of  willfully  doing  any  act  that  shall  defeat  the  due  delivery 
thereof,  as  directed  by  law,  he  is  also  guilty  of  a  felony.^ 

The  statutes  further  provide  in  respect  to  the  registry  law,  that 
'^  Any  person  who  shall  cause  his  name  to  be  registered  in  more 
than  one  election  district,  or  who  shall  cause  his  name  to  be 
registered,  knowing  that  he  is  not  a  qualified  voter  in  the  ward 
or  district  where  such  registry  is  made,  or  who  shall  falsely  per- 
sonate  any  registered  voter,  and  any  person  causing,  aiding  or 
abetting  any  person  in  any  manner  in  either  of  said  acts,  is  guilty 
of  a  felony.  All  false  swearing  before  the  boards  of  registration 
are  declared  to  be  willful  and  corrupt  perjury,  and  punishable 
as  such*  And  any  member  or  officer  of  the  board  of  registration 
who  shall  willfully  Violate  any  of  the  provisions  of  the  registry 
act,  or  be  guilty  of  any  fraud  in  the  duties  of  his  office,  is  also 
declared  to  be  guilty  of  a  felony."  *. 

xLin.  violahkg  graves,  ktg. 

The  provisions  of  the  Bevised  Statutes  upon  this  subject  are 
as  follows: 

(a)  Every  person  who  shall  remove  the  dead  body  of  any 
human  being  from  the  grave  or  other  place  of  interment,  for  the 
purpose  of  selling  the  same,  or  for  the  purposes  of  dissection,  or 
from  mere  wantonness,  is  guilly  of  a  felony.^ 

(b)  Every  person  who  shall  purchase  or  receive  the  dead  body 
of  any  human  being,  knowing  the  same  to  have  been  disinterred 
contrary  to  the  provisions  of  the  preceding  section,  shall,  upon 
conviction,  be  subject  to  the  like  punishmenjb.^ 

(c)  Every  person  who  shall  open  a  grave  or  other  place  of 
interment,  with  intent,  1st,  to  remove  the  dead  body  of  any 
human  being  for  the  purpose  of  selling  the  same,  or  for  the  pur- 
pose  of  dissection,  or,  2d,  to  steal  the  coffin  or  any  part  thereof, 
or  the  vestments  or  other  articles  interred  with  any  dead  body, 
is  guilly  of  a  felony.* 

'  Vol.  1,  R.  S.,  5th  ed.,  p.  445,  §  18. 

•  Laws  1859,  ch.  380,  p.  895,  §  14. 

•  2  R.  S.,  688,  §  13. 
'  Id.,  §  14. 

•  Id.,  §  15. 

END  OF  VOLUME  I. 


ERRATA. 

On  pftgo  16,  line  6,  &r  <<prindpfti''read  "principal,''  and  for  ^efinder''  read 
"  offender." 

On  page  34,  In  11th  line,  after  "intent"  Insert  "In." 

On  page  63,  insert  a  comma  after  "disposed"  in  line  12,  and  after  "dntj"  is 
line  13. 

Page  114,  3d  line,  for  "  matter"  read  "  motheri" 

Page  186,  in  8th  line,  from  bottom  of  page,  ht  "oonrta  of  sessiona"  read 
"  courts  of  special  sessions." 
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G  R— 46r 
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BAIL  (^Su  Rbgogkizancb)  : 

Before  committing  magistrate,    (See  Eza|cination  of  OffbkdbbsO 

^fter  indictment : 

when  application  made 288 

what  is  bail 288 

power  of  courts  of  oyer  and  terminer  and  of  sessions  to. take  bail. . .  289 

by  whom  bail  may  be  taken  after  adjournment  of  court ',  280,  290 

acknowledgment  of  sureties  mav  be  taken  in  another  county 290 

justice  of  supreme  court  not  to  take  bail  when  bench  warrant  issued 

in  another  county < .  .^  • 290 

bail  by  whom  taken  in  Erie  county 291 

prisoner  how  discharged  on  bail  taken  out  of  court ....  291 

recognizance  to  be  filed , •  •  291 

Cf  the  discretionary  power  to  bail • 292 

defendant  not  entitled  to  be  bailed  as  a  matter  of  right 292 

what  questions  to  be  examined  on  application  to  bail 293,  294 

privilege  of  bail  rests  in  the  discretion  of  the  court.  •••... 294 

what  is  meant  by  discretion , # 295 

denial  .of  bail  wnen  roTiewable 296 

.Amount  of  bail  required 296 

Surrender  of  prisoner  by  his  bcdl • 297 

*  when  bail  may  arrest  principal 297 

where  may  be  taken • 298 

how  arretted 1 299 

may  take  principal  in  another  State « 298 

may  break  open  doors •  •  •   298 

arrest  may  be  made  in  the  night  time  or  on  Sunday 298 

BASTARDY  PROCEEDINGS : 

whether  of  a  civil  or  criminal  nature « • 113 

who  are  bastards • 114 

application  to  be  made  to  justice r..« 115 

Warrant  to  be  issued 115 

contents  of  warrant  and  to  whom  directed 115 

warrani  how  executed 115 

may  be  by  day  or  night,  but  not  on  Sunday * 115 

doors  cannot  be  broken  to  make  arrest  in  first  instance 115 

but  may  be  after  an  escape ^ 115 

warrant  need  not  be  under  seal 116 

proceedings  against  father  out  of  cotmty •«<..«...^..  116 

direction  as  to  sum  in  which  bond  should  be  taken «•«•«••••  116 

warrant  to  be  indorsed  when  executed  in  another  county.  •#••«••••  116 
juatioe  indorsing  not  liable  to  action  in  indictment.  •••«••••«••••••  116 
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BASTARDY  PROCEEDINGS  (Gontiniied) : 

bond  to  be  taken  hj  jostice  indorsing  warrant  out  of  ib«  eoontj 

where  issued « • 116 

contents  and  form  of  bond. . .  ■ • *• 116 

prisoner  to  be  discharged  n hen  bond  taken .••••  117 

warrant  and  bond  to  be  deUyered  to  constable 117 

conditions^f  bond • 117 

neglect  of  officer  to  deliver  warrant  to  justice  who  issued  it.  ••..••  •  118 

proceedings  upon  failure  to  execute  bond 118 

in  absence  of  justice  who  issued  warrant,  prisoner  to  be  taken  before 

another  justice • 118 

constable's  return  to  warrant •« 118 

proceedings  upon  the  return  of  the  warrant. 118 

two  justices  to  be  associated  and  examination  had 118,  119 

adjournment  of  proceedings 119 

bond  to  be  taken k •.•••.••  119 

contents  of  bond 119 

Talidity  of  bond • 120 

penalty  of  bond ..•...•  120 

nther  how  disposed  of  during  examination 120 

proceedings  and  determination  of  justices  in  hearing • 121 

order  of  filiation .% 121,  122 

bond  to  be  entered  into  and  costs  paid  bj  person  a<]yudged  reputed 

father 121 

contents  of  bond  . .  A -  •  •  122 

mother's  ability  to  support  child  does  not  reUere  father  firom  lialulit j 

on  recognizance • 122 

infimt  bound  to  support  illegitimate  child 122 

when  fijkther  to  be  discharged  and  when  committed 123 

father  may  be  committed  for  non-payment  of  costs,  although  bond  is 

executed ,. 123 

proceedings  upon  return  of  bond  taken  out  of  county  on  return  of 

indorsed  warrant * • 123 

two  justices  to  be  associated  in  such  case,  examination  to  be  held  and 

order  of  filiation  made 123 

the  examination  in  such  case 124. 

mother  of  bastard  compelled  to  testify ••...  124. 

mother  when  compelled  to  support  bastard 124 

proceedings  in  case  of  refusii 124 

amount  ordered  to  be  paid  may  be  increased  or  reduced 125 

compromise  with  reputed &ther 125 

by  whom  made 125 

compromise  how  made 126 

jtpptids in  bastardy •....• ••»•  127 

the  right  of  appeal. 127 

how  made 127 

can  only  be  made  fi'om  affirmative  order  charging  the  reputed  Ihther.  127 

notice  of  appeal ••••••  128 

proceedings  between  the  notice  and  hearing  of  the  appeal 128 

justice  to  transmit  bond  to  derk  of  court 4 128 

subpoeneas  to  be  issued • ••  128 

proceeding's  on  the  hearing  of  the  appeal • 129 

court  may  affirm  or  q«ash  order  of  filiation <  •  •  • .  129 

if  moUier  marry,  miscarry  or  be  not  pregnant,  &iher  to  be  discfaiffged  129 
if  order  of  filiation  be  affirmed  court  of  sessions  may  require  new  bond  129 

fkther  neglecting  to  give  new  bond  to  be  committed  ••• *,*  130 

recognizance  when  forfeited  in  court  of  sessions  ••• • 130 

app^  opens  whole  matter  anew 4 • 44,  M 
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BASTARDY  PROCEEDINGS  (Continued) : 

when  court  of  aeuions  may  make  original  order • •  131 

Srooeedings  when  order  qnaahed  for  imbrmality 132 
uty  of  coort  of  seeiionB  when  &ther  or  mother  impriaoned.  •••••••  138 

of  we  oosta  of  the  appeal ^ 133 

payment  of  eoeti  may  be  enforced  by  atta<mment 4 133 

prooeedinss  on  bonds  taken  for  appearance  at  sesrionB  and  for  sup- 
port of  bastard,  k^ '.  •  • *134 

^  BXQGARS  AND  VAGRANTS  (Sm  Sumkast  Oomrionoys). 

BITTING  (JSu  Gakblxbs  and  Sttmmabt  Contiotioks). 

BENCH  WARRANT : 

by  whom  issued.  •  • • 260 

when  issued • « •  •  • 260 

how  directed.  • 261 

arrest  upon •  •  • •  261 

duty  ot  oiBoer  ujion.. • , 261 

whw  prisoner  is  in  custody • 262 

when  prisoner  has  fled  from  the  State.  •  •  • « •  ^  •..,,••••«••  •  262 

iSu  RBQUismoiTt) 
BXGAICT: 

provisions  of  statute , «••••««••••• •••f.«  510 

persons  and  cases  excepted  from  act..  •  • « , ••!•••  510 

m  what  county  in(^otment  to  be  found « « ,  510 

wlMt  Qonstitutes  yalid  marriage • .••••••• 510 

geoond  marriage  out  of  Stat^ • « « 511 

person  diyoroed  on  ground  of  adultery.. ••••  511 

BILL  OF  EXCEPTIONS  (<Sm  Xxoiptioks). 

|(RI9ERY; 

at  conmon  lair  ••••t t* .••••«•• ••• 512 

embrM^ry • 512 

statuto  oonoeming • «•••  519,  511 

RBOOKLTN? 

dtyoourtof • 50 

its  jurisdiction  and  powers • 50 

BUFFALO : 

superior  court  of  the  chy  of. •••••• •• ••••    51 

its  crimiaal  Jurisdiotioo ••• • 51 

may  grant  new  trial  • • tr ft 468 

BUGGSBT  (^  OBOfi  lOAiirsT  NAfumi). 

BURGLARY: 

definition  at  common  law ,,9. •••••••  515 

four  ingredients  to  be  considered  in.  ••.•••,••••, • 515 

modification  by  our  statutes.  • .  • .  •  •  •  • 515 

buTi^ary  in  the  first  degree 515 

manner  of  committing  the  ofifonoe •••  517 

Qfeiktf  6rMMng.«... 517 

actual  or  oonstructife.  ••.••.•••••»  •••t. .••«•••• •••••••..«  517 

aetiMlfarMkmg...«ttf*M**Mfttf* «ff««. .•*«••««.,«*  WT 
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BURGLABT  (Continued): 

must  be  a  substantial  and  forcible  iimptior 517 

Sir  Wm.  Russell's  definition  of  actual  Druiodng 517 

thief  creeping  down  a  chimney 518 

entry  through  hole  in  ^  roof 518 

by  door  or  window •  518 

raising  a  window  not  fastened 518 

*    window  opening  on  hinges • ••  519 

window  left  partly  open • 519 

lifting  up  flap  of  a  cellar •  •  •  • 519 

window  covered  with  twine  netting 519 

breaking  of  a  chest  or  box ••••. .•••..  519 

breaking  open  door  of  a  cupboard 519 

breaking  ^ass  that  had  been  cut • 520 

aperture  closed  by  folding  doors <,..t..»»« •...  520 

raising  window  sash  •••, ,,.•,.«. ^ »••••  520 

unlatdiing  of  door «••• 520 

Breaking  by  construction  of  law 521 

by  threats 521 

by  yiolence  commenced  or  threatened •  521 

by  procuring  servant  to  remove  &stening 521,  522 

by  trick  or  artifice » 521 

assault  on  house  and  owner  flings  out  his  money 522 

by  conspiracy .•• ».., •••  522 

servant  openmg  street  door 522 

by  hue  and  6ry  and  bringing  constable  whereby  door  is  opened. ....  522 

pretence  of  search  warrant • , 52S 

by  fldse  affidavits  in  ejectment •  *  *  * ^^ 

by  taking  lockings,  £c »..•»* 524 

by  pretence  of  business 524 

inducing  boy  to  deliver  up  key.  •  •  p  •   » .  • . , '• ••••••  523 

armed  v^th  dangerous  weapon i 523 

Of  th$  entry 524 

the  least  entry  sufficient • ,  • , 524 

entry  need  not  be  at  same  time  with  the  breaking 524 

reaching  goods  with  a  hook .  • 524 

putting  nand  through  hole  cut  in  window  shutter « 524 

reaching  pistol  over  threshold • * 524 

discharging  loaded  gun  into  house.. .••... 524 

cases  of  entry  between  sash  window,  and  inside  shutter*  •  •  •  •  •  524^  525 

boring  hole  with  a  center  bit • •.•••••••••.  525 

entry  by  means  of  an  infimt  accomplice.  .• • 525 

entry  throu^  a  chimney  . .  * , » 525 

Of  the  time 525 

a ht  time  necessary  at  common  law « f...f 525 
en  night  commences  and  ends ,,,•..,, •  • .  •  526 

day  time,  if  features  of  a  man  can  be  reasonably  discerned 526 

no  middle  space  between  day  and  night « «••••« 526 

by  our  statute  some  degrees  of  bursary  may  be  committed  in  day 

time • 526 

the  breaking  and  entering  need  not  both  be  in  the  same  mfjtkt 526 

fVhatUnuantby'^dweUing-house'* 526 

definition  at  common  law • .,.  526 

by  our  statute 526 

synopsis  of  decisions  at  the  common  law 527 

loft  over  coach-house •..••••.. ••••.«••••• 527 

chambers  in  inn  or  court ••• • 527 

lt>uUdingsusedat  afair,,,tt f*fffrttf»« ••••••••  527 
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BURQLART  (Continaed): 

rented  rooms  in  a  hoiue «. 527 

shuttier  box •  •  •  • 527 

area  gate «...  528 

shop  bailt  with  dwelling-house • • . .  528 

room  occupied  by  clerks • 528 

nurt  of  house  severed  from  the  rest • 528 

bouse  to  be  taken  possession  of. • 528 

Eerson  sleeping  in  the  house  nights .a 529 
ouse  used  only  for  meals * • •• 529 

temporary  abs^ce •. 529 

chamber  m  inn  of  court  yacant  in  vacation ^ .•  529 

apartments  let  out • 529 

occupied  by  sevend  tenants 529 

should  be  the  house  of  another 530 

CfttuiniMi 530 

at  common  law  intent  should  be  to  commit  soma  felony. . •  • 530 

distinction  in  different  degrees  by  our  statute 530 

latent,  how  presumed 530 

eiongh  if  intent  be  demonstrated  by  some  attempt  or  overt  act 531 

offence  complete  by  breaking  and  entering  with  intent  to  steal,  &c. . .  531 
intent,  how  gathered ,  • 532 

Burglary  in  iJu  second  degre§ •  • .  •  • 532 

statutory  provisions.. . ••• •••••••..•  532 

distinctiona in  grade  commented  on.  • 532 

burglary  to  break  out  of  bouse • 532 

breaking  of  inner  door,  when  burglary • 533 

servuit  opening  chamber  door .•••••••.. 534 

burglary  by  lodger «•  • ••••  534 

Burglary  in  third  dcgrn • 534 

statute  concerning * '  *  * 534 

may  be  in  day  time  or  night  time 534 

distinctions  m  relation  to  the  intent  between  this  and  other  de- 

jgrees • 535,  536 

illustrations  of  above  distinction • 536 

word  "building'' deaned 536 

words  "warehouse,"  "  storehouse,"  and  "  store  "  defined •  536 

Breaking  and  entering  building  within  the  curtilage., .  •  • 537 

sUtute 537 

definition  of  curtilage 537 

illuBtrations  of 538,  539 

Principala  in «.••« 539 

general  doctrine 539 

CALENDAR  OF  PERSONS  CONFINED  IN  JAIL.. 236 

CAUSING  INJUietlES  OR  DEATH  BT  EXPLOSIONS,  &o 540 

CAUSING  DS ATH  BT  WRONGFUL  ACT  OF  ENGINEERS,  &o 541 

CERTIORARI: 

To  review  nmmary  conoictions • •  • . .  •  148 

I\>  courts  9f  epedal  Beteions •/ 225 

statutory  provisions  concerning 225 

who  to  allow • * * 227 

18  in  discretion  of  the  judge  •••••••••• • 227 

when  to  le  applied  for •'• « 227 

affidavit ,.,,., , ,,,,,.,  tf  •••«  it  •ttf**  227 
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OEBTIORARI  (Continued): 

when  to  be  gnnted • • 227 

indorsement  upon  writ • 227 

not  allowed  on  ground  that  the  Terdict  wu  against  evidence 228 

Borioes  of  writ  and  affidavit • 228 

return  to  the  writ 228 

return,  how  compelled 228 

services  of  papers  aiMinotioe  of  argument 229 

duty  of  the  district  attorney • ••  229 

hearing  on  return  bj  court  of  sessions 229 

staying  execution  on  conviction 230 

discharging  prisoner 230 

filing  tM  recognizance • 230 

proceedings  on  the  recognizance .••••• 231 

judgment • 231 

writ  of  supersedeas  to  dlsduurge  prisoner  when  in  custody  on 

reversal.... s .••••.. 231 

proceedings  on  the  judgment 232 

quashing  the  certiorari «...  232 

CerHarariy  rwiew  by •  • .  • 427 

CtrHorari  to  rwiew  triol  of  indiciment •  •  •  441 

bill  of  exceptions  on 442 

stajr  of  prope^dines •; 444 

letting  convict  to  oail.  •,,..••••  , 445 

return  of  the  clerk •••••  445 

dut^  of  district  attorney ..•••••  445 

notice  of  the  argument • - 445 

no  assignment  or  joinder  of  errors  necessary .••••••  446 

proceedings  in  the  Supreme  Court .• 446 

judgment  on  the  certiorari 446 

drfendant  not  appearing  after  judgment ••••••••  447 

OHALLENGBS  TO  iJURORS : 

when  made • > 340 

howdivided... , 340 

kinds  of  challenge  allowed  to  the  people • 341 

kinds  of  challenge  allowed  to  the  prisoner • •••  342 

ChalUngB  to  the  array. 343 

whatis 343 

is  either  a  princip^  challenge  or  a  challenge  to  the  fiiTor 343 

grounds  of  the  principal  challenge. ••.. 343 

when  challenge  to  the  array  not  allowed.. •.% ; 343 

grounds  of  challenge  to  the  array  for  &vor •  344 

ChaUmgitothepoiU 344 

whatu 344 

must  be  on  account  of  some  matter  of  fiict  which  disqualifies  ths 

juror .•••••... •..••  344 

how  classified ••• • • 344 

^TOpUit  honoris  respectum • 34S 

propter  defectum • •• •'••  345 

alienage •• ••.•  345 

property  qualification • .•••••••••••••••  345 

want  of  mental  capacity. •••••••••. 845 

-other  statutory  disquaufications. .•••. 345 

propter  affectum , •••••• ••••  346 

bias  on  the  juror's  min4  whether  or  not  the  prisoner  is  pUty 347 

expression  of  ofMnion  is  ground  for  principal  ^use •••••••  347 

f j^ampies oi above r^yiot «ff»««.«fft««ff«ffffftff*«f«i*t«««*  #s/ »  wK 
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OHALLBNOES  TO  JURORS  (Contimiid) : 

bias  which  oomeB  from  new  rdationBhip 349 

that  Juror  has  a  peeuniarr  or  other  interest  in  the  event  <tf  the  action  349 
that  the  juror  has  passed  upon  the  same  question  vhile  serving  in 

some  other  d^Munty •• • 350 

bias  from  particolar  opinions  oonoeming  the  lav 350 

social  and  civil  connections .••••• 351 

general  bias  against  the  prisoner. 351 

propter  delictum • . .  •# » •  • 352 

ChoUmgeiy  when  mad$ • 352 

Ckalkngetf  kowmadt • 353 

challenge  to  the  array  to  be  in  writing  and  entered  on  the  record. .  •  353 
challenge  to  the  polls  may  be  made  verbally 353 

Chalkngt  to  the  array,  how  dMpaud  of. •  •  •  •  353 

if  demurrer  interposed,  it  is  a  question  of  law  for  the  court 353 

if  plea  interposeo,  the  mode  of  trial  lies  in  discretion  of  the  court. .  353 
modes  of  trial  of • 354 

ChalUngt  to  the  poUe,  how  diopooed  of. ' '•  •  •  354 

if  a  principal  cnallenge,  if  sufScientl;^  made  out,  enough 354 

if  of  &vor>  it  is  for  the  dedsion  of  triers 355 

triers,  how  chosen  and  mode  of  trial 355,  356,  357 

OHALLENGSS  TO  FIGHT  {See  DuxLtiKo). 

CHEATS  C8ee  False  Pebtxitobs). 

CLERKS  AND  SERVANTS; 

stealing  by  (5«e  Embbislbicbnt). 

COMPOUNDING  FELONIES: 

ffsi  of  the  offence • «•• • 542 

statute  concerning » •  •  •  • • 542 

bargains  for,  not  tolerated • 542 

contracts  and  securities  for  invalid , • • 642 

CONCEALED  WEAPONS 542 

CONVICTION  (&e  Rbooeds  ov). 

COUNTERFErriNO  (^See  Foxgsxt). 

CONTEMPTS,  CRIMINAL  (5m  Sukkaet  Conyiotioks). 

OOMinSSIONS : 

for  witnesses • •••••  318 

COMMON  LAW 479 

COMMITMENT  (Am  ExAMnfinoir  ow  OrriKviBs). 

COMPLAINT  (5ic  Siaboh  Wabeahw,  SumBms  oy  vhb  Pbaob,  Bas- 
TABDT  Pboobbdikos,  SuMifABT  CoKvionoira,  SxijaiTAnoK  ov  OvrBv- 
PBBS,  and  otiier  Titles.) 

when  to  be  made  in  eriminal  prooeedmgi 174 

COMPROMISING  OFFENCES : 

BtforeindietmmU • 200 

uiwhaicMei.««i tf «««tt« % SOQ 
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COMPRDMISING  OFFENCES  (Continued): 

to  be  acknowledged  in  writing  ••»•• 206 

oommitment  to  M  superseded .•••...  206 

recognizance  and  prisoner  to  be  discharged 206 

Jifttr  iniictmad 258 

in  what  cases «» • 258 

how  done » • 258 

CORPORATIONS : 

appearance  of,  when  indicted • 262 

summons  to  be  issued 262 

enforcement  of  fines  against •.••« ••••417 

CORONERS'  INQUESTS : 

distinction  between  coroner's  inquisition  and  indictment  bj  grand 

jury 101 

whra  jurors  to  be  summoned 102 

number  summoned  not  less  than  nine  nor  more  than  fifteen 102 

coroner  to  summon  jurors ••..102 

what  persons  to  be  summoned • 102 

cannot  be  but  one  inquest  on  one  body .••••••••  102,  lOS 

may  be  several  inquests  on  several  bodies  killed  by  same  cause.  •  •  •  •  102 

at  what  place  inquest  to  be  held 102 

swearing  the  iury , • .103 

jury  to  view  the  body •  •  •  • lOS 

subpoenas  for  witnesses • 104 

how  served • • • « 104 

of  the  examination.  ..•• : 104 

jury  to  hear  evidence 104 

counsel  may  be  present  and  assist  coroner .; 104 

party  suspected  no  right  to  counsel  or  witnesses.  • .  • 104 

duty  of  coroner  to  inform  party  accused  of  his  rights  before  called  on 

to  testi^ 105 

evidence  of,  allowed,  when  not  admissible  on  trial 105 

duty  of  the  jury  in  their  investigations 105 

post  mortem  examination  maybe  made 105 

services  rendered  b^  physician ' 105 

inquisition  of  the  jur^ ••.«•• 106 

to  be  in  writing  and  signed  by  jurors • • 106 

contents  of  inquisition 106 

jury  to  retire  and  deliberate 106 

inquisition  to  be  si^ed  by  coroner » • •«  107 

two  or  more  inquisitions  may  be  presented •  •  •  • 107 

subsequent  proceedings  of  ihe  coroner •••••••• 107 

coroner  to  bind  over  witnesses 107 

to  issue  warrant  of  arrest • ••••••.••107 

power  of  coroner,  how  measured • , 107 

returning  examination  and  recognizances  •  •  •  • • 108 

examination,  how  taken 106 

recognizances  to  be  in  writing  and  subscribed  by  the  parties 109 

'justices,  when  to  act  as  coroners • ••  109 

disposition  of  money  found  on  dead  bodies •••••• HO 

investigation  by  coroner  of  the  origin  of  fires • Ill 

CRIMINAL  CONTEMPTS  (J8u  Summabt  Cokyictioks). 
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CRIME  AGAINST  NATURE : 

.  of  what  it  oonsists.. 540,541 

OTidence  had  proof  of...«t •• • 541 

GRIMES : 

what  are   478 

persons  capable  of  oommitting 1 

COURT  OF  APPEALS : 

its  jurisdiction  in  criminal  proceedings 60 

DEGREES  OF  GUILT  (Sm  Peikgipals  and  Acobssobiss). 

DEMURRER  TO  THE  INDICTMENT : 

what  is • .  •  •  • '• 273 

effect  of 274 

judgment  in  felonies  not  capital 274 

judgment  in  capital  cases 275 

judgment  in  misdemeanors • 275 

now  pleaded  .••• • ..•••• 275 

rules  of  pleading  in ^ • 275 

DISTRICT  ATTORNEY'S  PRECEPT 234 

whether  now  necessary • • • 235    . 

sheriff's  proclamation  upon*  • .  • 235 

DISORDERLY  PERSONS  (Su  Suxkabt  Coktjcvions). 

DISORDERLY  CONDUCT  (See  Suxkabt  Cokyiotiovs). 

DISTURBANCE  01?  RELIGIOUS  MEETINGS : 

.  ^Ste  SUXXABT  COKYIOnOKS.) 

DISGUISED  PERSONS  COMMITTING  CONSPIRACY,  RIOT,  &o. : 

statute • 543 

killing  person  when  violating  statute  is  murder i  543 

DECOYING  CHILDREN 543 

DUELLING  AND  CHALLENGES  TO  FIGHT : 

at  common  law 544 

definition  of 544 

no  particular  form  of  words  neoessary  to  constitute  challenge 544 

proyisions  ai  the  statute • .'•  544 

person  offending  competent  witness , 544 

mhafaitant  leaving  State  to  elude  proTisions  of  statute • 544 

where  trial  maybe  had • • 545 

former  conviction  or  acquittal  In  another  State,  Ac* ..••••••  545 

latins  duel  out  of  State,  when  death  ensues  in  State,  gidlty  of 

murder • 545 

duty  of  attorney  general • 545 

disqualiflcations  consequent  on  fitting  duel 546 

JEMBEZZLEMENT : 

how  distinguished  from  larceny • 546 

Btstatojy  ^finition • • • 547 
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EMBEZZLEMENT  (Gontinaed) : 

meuiiiigof  words  '*anYoth«r  peraon" • » 548 

Who  %9  to  he  dumed  ekrk  or  amrtani • •' 548 

barkeeper  in  inn,  entrusted  to  carry  letters • 548 

oonstable  employed  to  collect  demands • •••••.••  548 

stage  driver  canring  packam  of  money ••••..  548 

immaterial  whether  servant  be  paid  by  wages  or  percentage 549, 

illustrations  of  above  rule 549 

immaterial  whether  employment  be  permanent  or  occasional  .••.••..  549 

but  must  be  servant  of  plrosecutor  when  money  received 550 

embezzlement  by  drovers*. • • • 550 

by  a  carrier • •••••••550 

by  collecting  agent 550 

SirvanU  ofprwaU  indimduaUfparintn  at^  carporatumf. •••••••••••  551 

sUtute 551 

collector  of  poor  rates  appointed  by  overseers 551 

clerk  of  partnership,  clerk  of  each  partner 551 

clerk  of  Joint  stock  company.  ..• 551 

when  person  in  service  of  corporation  not  liable  unless  within  scope 

of  employment ••..••••••• •••  55S 

servant  of  corporation  liable  though  not  duly  appointed •  552 

J9tf  virhu  of  his  employmtnt • 552 

if  servant  has  no  authority  to  receive  money,  he  is  not  guilty  of  em- 
bezzlement  552 

instances  of  such  caste 552 

servant  not  guilty  if  money  received  contrary  to  terms  of  employment  55S 
if  the  money  is  entered  by  derk  in  a  book  it  is  not  embeszuanent  in 

not  paying  it  ovei^.  •'• •• • 553 

if  money  received  while  in  service,  the  embezzlement  may  be  alter 

service  has  ceased .••••• ••••. j». 551 

servant  not  entrusted  with  the  receipt  of  money  cannot  be  convicted  553 
but  ma^  be,  if  the  master  allows  him  to  receive  it,  althou^  not  part 

of  original  duty • •••••• ••553 

Afprwticf  andper$on$  wUhintheage  qf  eighteen  yean •••  553 

JSmbezzUmeni  by  canitn • 554 

distinction  between  property  transferred  in  commerce  by  weig^  and 

«       b^count ••••••••• • • • •••  555 

punishment  of,  ••••••••♦•••••• • •••• • 555 

ENLISTED.  MEN : 

Defimiding  emd  drugging  of 555 

ESCAPES  FROM  PRISON  AND  PRISON  BREACH  : 

{See  MiSDuoAjroBS,  Vol.  n.) 

what  escape  is .••••• •••••••••• 556 

what  is  prison  breach  and  rescue •••••••••••• •  556 

provisions  of  the  Revised  Statutes  concerning 656,  657,  558 

prisoner  throwing  down  bricks  in  climbing  a  wall •• ••••  557 

escape  by  neg^igjBnce  of  jailor • ••••«•• 557 

conveying  disguise,  arms,  ftc.,  toaid  escape* ••• •••••••••  558 

what  IS  meant  by  aid  and  assistance • •« ••  558 

prisoner  aiding  nllow  prisoner*. ••«#••• 558 

|!RROR,  WRIT  OF 427-447 

definition  of. • , , 448 

when  used. • •••••• • ,•••«••••• •  448 

Wbmirrii  to  ispoe , tt«**t  ••••••• 419 
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ERBOB,  WBIT  OF  (Continaed) : 

in  capital  case • •• 449 

to  the  Court  of  Appeals.  • • •  •  460 

in  behalf  of  the  people • • ••...  450 

what  18  meant  bj  a  final  judgment • 450,  451 

bill  of  exceptions  on •••••# ••••••• 451 

stay  of  proceedings  on 452 

a  matter  of  discretion » 452 

exceptions  in  court  of  general  Mssions  of  New  York  citj.  • •  •  452 

writ  to  be  filed 453 

custody  of  defendant ••...••. •••  453 

letting  the  defendant  to  bail * 453 

return  to  the  writ •  • .  •  • 454 

what  the  return  brings  up • • 455 

dutj  of  district  attorney.* 456 

notice  of  argument  and  service  thereof.. • 456 

court,  how  to  proceed • 456 

question  of  fact  cannot  be  reviewed • 457 

judgment  on  writ • 457,  458 

whether  new  trial  can  be  granted  on  writ  of  error,  on  ground  of  newly 

discovered  evidence .-  • .  • 459 

new  trial  on  writ. •.. ••••• 460 

defendant  not  appearing.  • « • 461 

ELECTION,  COMPELLING  DISTBICT  ATTOBNEY  TO  ELECT  ON 
WHICH  COUNT  HE  WILL  PBOCEED : 

election  discretionary  with  the  court «....« 362 

election  not  compelled  where  several  counts  charge  the  same  offence 

in  different  forms 362 

election  only  where  several  counts  charge  distinct  ofiences 362 

cannot  be  compelled  where  only  misdemeanors  are  joined 362 

EVIDENCE  {Su  Vol.  II) : 

minutes  of,  to  be  filed  by  district  attorney •  •  •  •  •  425 

EXAMINATION  OF  OFPENDEBS : 

Complaint  to  he  made • •.•••••••  173 

complaint  not  to  be  entertained  from  persons  disqualified  as  wit- 
nesses   174 

who  authorized  to  issue  process  for •  • .  •  174 

duty  of  magistrate  upon  complaint  made» • ••••  175 

complaint  need  not  be  in  writmg •• 175 

complaint  to  be  filed  and  preserved 176 

oath  to  be  administered  to  complainant  and  his  witnesses 176 

if  complunt  taken  in  writing,  to  be  read  to  complainant 176 

Warrant  to  be  ieaued 177 

need  not  be  sealed • 177 

what  to  contain • 177 

should  name  party  to  be  arrested 177-179 

should  recite  the  accusation.  • « • 177 

clerical  error  will  not  render  warrant  invalid. 178 

should  not  be  in  blank l......  178 

should  not  be  altered 179 

to.  whom  directed •  • . .  •  180 

commands  to  officer •• • 181 

when  made  returnable 181 

iobedatedand  signed • «••••* 181 
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EXAMINATION  OF  OFFENDERS  (Gontihued): 

}Varrani^  where  e^OBCuted « 181 

when  to  be  indorsed 182 

prisoner  arrested  on  may  be  carried  throogh  other  counties. 182 

prisoner,  how  arrested  when  in  another  coonty • 182 

authority  to  be  indorsed  on  warrant 182-18S 

du^  of  officer  making  arrest  in  another  county. 183 

return  to  the  warrant c... ..184 

when  bail  to  be  taken ••••• 184 

prisoner  to  be  taken  before  magistrate ., 186 

ProcudingB  vpon  ths  return  of  the  toarrmU •••••  186 

warrant,  how  returned • 186 

when  prisoner  to  be  examined • 186- 

prisoner  may  be  discharged  or  committed  or  held  to  bail 186 

when  examination  to  be  had «.  187 

complainant  and  his  witnesses  to  be  examined 187 

examination,  when  adjourned • .  188 

length  of  adjournment • .  •  • 189 

subpoenas  for  witnesses • 190 

Prieoner  to  be  examined 1 191 

witnesses  not  to  be  present  at  examination 191 

when  several  prisoners  to  be  examined  separately 191 

manner  of  taking  the  examination 191 

prisoner  to  be  allowed  counsel. 193 

caution  to  the  prisoner  by  magistrate. .  • 193 

prisoner's  answers  to  be  in  writing. . . .  • .  < 192 

to  be  read  to  prisoner  and  tenderMl  to  him  for  his  signature 193 

prisoner  may  correct  his  statement 193 

Prisoner' 8  witneeeee  to  he  examined 193 

their  attendance  compelled  by  subpoBua  and  attachment 193 

separation  of  the  witnesses • ;...• 193 

evidence  to  be  reduced  to  writing 194 

Prisoner,  when  to  be  diecharged 194 

proof  necessary  to  authoriase  commitment. 194,  195 

there  must  be  no  sufficient  ground  for  judicial  inquiry  in  order  to 

authorize  a  discharge 195 

JRecoznizing  prosecutor  tmd  wUnessee  to  testtfy 196 

securit^r  may  be  required •••! ••••196 

when  witness  may  be  committed • • 196 

recognizance,  what  to  requure 196 

Prisoner  may  be  committed  or  let  to  bail • 197 

commitment  of  the  accused  to  prison • •••••  198 

requisites  of  commitment  and  its  contents. 198 

duty  of  keeper  of  jail  on  receiving  the  commitment 199 

officer  may  detain  prisoner,  if  the  keeper  refuses  to  reoave  him 199 

Officers  and  courts  authorvUd  to  let  to  bail  before  indictment  found. ...  200 

how  prisoner  bailed  when  arrested  on  indorsed  warrant 201 

sufficiency  and  amount  of  bail,  &c • 202 

recognizances  to  be  filed •. 202 

returning  the  examination  and  recognizances 203 

Associating  another  magistrate  with  the  one  before  whom  cosipIatiU  toss 

made 204 

EXCEPTIONS : 

taken  by  defendant  on  the  trial< 362 

defendant's  right  to  make ••.«•  428 

when  taken •• 428 

instances  of  time  when  exertions  may  be  taken.  •«»•••••••••  428,  429 
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EXCEPTIONS  (Continued): 

grounds  of  exception.  •  •  •  i • 430 

the  grounds  must  be  explicitly  and  distinctly  pointed  out  430»  431,  et  stq, 
ooUectionofauthorities  upon  the  proper  grounds'of  an  exception  430,  ttseg. 

BiU  (^  exaptuma 435-442-451 

what  it  brings  up 435 

similar  in  its  nature  to  bill  of  exceptions  under  former  ctyii  practice.  436 

capnot  draw  the  whole  matter  agam  into  discussion 436 

questions  offset  cannot  be  reviewed  by •  • .  •  436-443 

but  only  questions  of  law 436-443 

special  provision  applicable  to  court  of  general  sessions  in  New  York 

city 437 

time  in  which  to  make  bill v 437 

settUng  the  bill 438,  439 

must  hd  settled  before  the  court  adjourns 438 

re-settlement  of  bill ••  438 

EXCUSABLE  HOMICIDE  (Su  HomiciDb). 

EXEMPTION  FROM  PUNISHMENT : 

(5m  PbBSOKS  CapABLB  of  CoMMITTIKG  CBIlIBSt) 

FALSE  PRETENCES  AND  FALSELY  PERSONATING  OTHERS : 

at  the  common  law 559 

statute  relanngto 559,  560 

general  rules  in  relation  to^  as  collected  from  the  authorities 560 

llure  must  U  an  express  attegaHon  vfhich  is  false 561 

illustrations  of  rule •  561 

there  should  baa  false  representation  by  words  written  or  spoken. .  56 i 

The  pretence  must  relate  to  an  existing  fact 562 

distinction  between  fidse  representation  and  false  pretence 562 

promises  to  pay  cash  or  giye  note  for  goods,  not  enough 562 

promise  to  give  party  employment,  not  enough 562 

There  must  be  an  intent  to  eheai  or  defraud,  and  there  must  be  a  material 

effect  upon  the  mind  of  the  party  defrauded 562 

the  general  rule  stated 563 

illustrations  of  rule '. .   • .  • 563 

Hie  party  must  know  the  representation  made  by  him  to  be  false 563 

It  should  be  calculated  to  mislead  persons  of  ordinary  prudence  and  tautien  564 

illustrations  of  the  rule \ .  •  564 

whether  prosecutor  used  ordinary  diligence  and  caution  is  fbr  the  jury  565 

The  party  defrauded  should  beKeve  representations  to  be  true 565 

if  prosecutor  knew  them  to  be  false,  or  relied  upon  his  own  examina- 
tion, the  charge  cannot  be  sustained 565 

where  signature  to  written  instrument  is  obtained,  it  must  not  be 

utterly  worthless 565 

it  must  be  such  as  wouid  work  injury • 565 

signature  to  bond  drawn  in  blank 566 

general  character  of  the  pretences. .  • 566 

ndse  representation  of  defendant's  character  and  personality 566 

fidse  representation,  inducing  one  to  pay  debt 566 

when  person  indebted  to  prisoner • 566 

by  sale  of  goods  by  sample 567 

what  is  meant  by  a  fklse  token •. 567 

FELONIES : 

definition  of 481,  482,  et  sea, 

what  is  meant  by  Monies •••••« • •  • .  •  •  481 
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FSLONIES  (Continaed) : 

petit  iMceaaj  iB • • •  • .  •  •  48S 

persoDB  convicted  of,  disqiuJified  as  witnesses •• 483 

ust  oi^  with  reference  to  statute  enacting  same jM. 

FINES: 

Pinont  cof^fiiMdfar,  when  diaehargtd »•• 417 

FOBGEBY: 

common  law  definition • 567 

counterfeiting  of  coin  included  by  our  statute • 567 

forgery  in  first  d^ee • • •• 568 

forging  seals ^ •••••. 569 

altering  records  •«•• • ,•••••  569 

&l8e  entries  in  records ••.•••••••••• 569 

false  certificates 569 

forging  name  of  magistrate  to  certificate  of  admowledgment,  when 

magistrate  not  authorized  to  take,  is  not  forgery.*/ 569 

forging  certificate  of  commissioner  of  deeds... 569 

counterfeiting  coin.  •'. • • 570 

must  resembfe  lawfiil  coin 570 

small  variation  immaterial,  if  it  resemble  true  coin •  570 

whether  State  courts  have  Jurisdiction  for  counterfeiting  U.  8.  coin.  •  571 

making  plates  similar  to  bunk  bills 571 

similituoe  defined •• * •  571 

not  necessary  that  there  should  be  ezad^  conformity 571 

selling  counterfeit  notes ••.••• •  572 

statute  concerning  the  forgery  of  certain  instruments. 572 

decisions  relating  to ' 573 

forging  public  accounts 573 

forgery  m  books  of  moneyed  corporations. ••.. •  573 

having  counterfeit  notes  m  possession  #• 574 

not  necessary  that  the  counterfeit  money  should  be  found  on  the 

person • • • 574 

enou^  if  under  the  control  of  the  prisoner. • •••••  574 

this  may  be  inferred  from  circumstances a. • 574 

bill  in  possession  with  intent  to  sell  it... ••• • •...  574 

possession  of  several  bills  but  one  offence 574  i 

when  person  guilty,  thou^  he  came  by  the  bill  bona  Jide» •  574  ^ 

passing  other  counterfeit  instruments. .••.•..•••••••.••  574 

possessing  counterfeit  coin •• 575 

uttering  counterfeits *•  575 

fiJse  instrument  in  one's  own,  name,  under  pretence  that  it  is  act  of 

another  of  same  name •••...•••.. •  575 

authorities  in  relation  to 576 

counterfeiting  brands  in  relation  to  salt  works. • ••• 576 

total  erasure  of  instruments •• • 576 

joining  parts  of  instruments • • 576 

what  to  be  deemed  writings ••.....•  576 

pretended  signatures  to  corporate  acts •.••••••.. 577 

fraudulent  issue,  &c.,  of  bonds ...»• 577 

forgery  of  railr(Mid  tickets 577 

7ii€  makinq  &r  alteratum  nectasary.to  canstituU  forgery • 578 

any  fraudulent  alteration,  insertion  or  erasure  enough ••••..  578 

fiikudulent  application  of  true  signature  to  felse  ins^ument 578 

instrtunent  written  over  signature ..••..... 578 

cutting  name  off  bottom  of  letter  and  using  it 578 

not  necessary  that  whole  instrument  shoora  be  fictitioaa.  • ••  578 
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pasting  paper  over  a  name • ••••• ••••••.•••••  579 

changing  one  letter  into  another 579 

inserting  false  Imcies  in  a  will.* » 579 

altering  date  of  bill  of  exchange  after  acceptance 579 

filling  m  bodj  of  blank  check • 579 

endorsing  bill  of  exchange 579 

bill  of  exchange  must  be  complete • 580 

adojpting  fiilse  description 580 

receipt  in  false  name ••.... 580 

forged  order  on  bank ; 580 

forgery  cannot  be  committed  b j  mere  act  of  non-feasance • .  •  • ,  580 

altu'ing  date  of  order  for  goods,  when  not  forgery 580 

Ofiht  rt9etManceto  the  general  inetrumerU 581 

should  carry  a  resemblance  on  its  face 581 

not  necessary  to  be  exact • .  • • 581 

-    should  be  su£Qcient  to  impose  upon  persons 581 

case  of  forgery  of  Bank  of  England  notes • 581 

mere  literal  mistake  makes  no  difference 581 

will  may  be  forged,  though  signed  by  wrong  christian  names 581 

if  the  instrument  is  good  in  form  on  its  fkce,  it  is  sufficient 581 

no  foigery  Vhen  instrument  illegal  in  its  frame 581 

case  of  envying  counterfeit  stamp,  and  cutting  out  the  imlike  parts  581 
not  essential  that  handwriting  shoidd  resemble  name  of  person  forged  582 
omission  of  initial  letter  immaterial 582 

Of  the  validity  of  the  thing  forged,  if  genuine 582 

rule  laid  down  by  Sir  W.  Russell 582 

forgery  might  be  committed  on  unstamped  paper 582 

forgery  may  be  committed  of  the  will  of  a  uvmg  person •  582 

rule  laid  down  by  Ghitty 582 

it  is  enough  if  the  instrument  would  haye  the  effect  to  defraud  those 

who  act  upon  it  as  genuine • 583 

instrument  valid  on  ikce  subject  of  forgery,  though  collateral  circum- 
stances render  it  yoid 583 

note  payable  in  labor,  and  not  expressing  consideration,  not  forgery  583 
case  of  a  sealed  power  of  attorney,  but  with  no  seal  jffixed 583 

Forgery  of  the  namee  of  fictitious  tmd  non-existing  pereona 583 

as  much  a  forgery  as  in  name  of  existing  person.  ^ 583 

fictitious  name  on  bill  of  exchange 584 

immaterial  whether  additional  credit  be  gained  « 584 

Cf  the  intent  to  deceive  and  defraud 585 

the  act  of  forgery  implies  intent 585 

when  and  how  the  law  presumes  intent 585 

statutory  proyision  as  to  intent: 585 

forgery  consists  in  giving  appearance  of  truth  to  deceit 585 

natural  conseauences  of  act  intended •••• 586 

charge  of  Parke,  B.,  upon  intent • 586 

not  necessary  to  show  prosecutor  actually  defrauded 587 

party  haying  authority  to  use  name  of  another 587 

lonajlde  belief  of  authority 587 

essence  of  fbrgerji,  intent  to  defend 587 

question  of  intent  for  the  Jury • • 588 

Qftheyitering 588 

definition  of 588 

defendant  should  have  knowledge  of  fidse  making 589 

delivery  of  for{;ed  stamps  to  one's  own  servant 589 

uttering  note  m  one's  own  name  as  note  of  another 589 

the  instrument  mustbeforged**.*  •  ••••.••••••• ••••••••  689 

a  p.— 47. 
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FUGITIVES  FROM  JUSTICE  (Sw  Ebquisitxons  pob)  : 

from  other  States 204 

GAMBLING  {See  Summabt  Convictions). 

GAMBLERS : 

statute  oonceming 592 

GENERAL  ISSUE  (Su  Plbas  bt  Pbisonbb). 

GENERAL  SESSIONS  (Su  Cottbt  of). 

GOOD  BEHAVIOR  (See  Subbtibs  op  thb  Pbacb). 

GRAND  JURY : 

persons  to  be  indicted  bj 238 

number  of 238 

I  presentments  to,  when  made 238 

I  qualifications  of •   239 

return  and  swnmoning  of ••.... 239 

how  selected  and  drawn 239 

may  be  summoned  during  session  of  court •  239 

empanneling  the  grand  jury 237 

hearing  excuses  by \ . .  240 

oath  to,  on  excuse 240 

ballots  for,  when  destroyed 240 

challenges  to  grand  jurors 240 

talesmen  for  grand  jury • 241 

how  summoned 241 

foreman  to 241 

how  appointed 241 

oath  to  foreman  of 241 

oath  to  other  members  of 4 241 

proceedings  of,  to  be  secret 241 

judge's  charge  to 243 

to  be  charged  to  inquire  respecting  certain  offences 244 

selection  of  a  clerk  to 244 

duty  of  derk 244 

proceedings  before  the  grand  jury 245 

accused  no  right  to  be  present. 245 

subpoenas  to  be  issued 245 

,       »  duty  of  district  attorney • • 245 

foreman  to  administer  oath « 246 

district  attorney  to  attend  before 246 

what  testimony  sufficient  before^ 247 

twelve  grand  jurors  to  find  bill 247 

person  escaping  indictment  on  ground  o^  insanity 247 

attendance  of  witnesses  before,  how  ooijppelled 247 

member  of,  not  compelled  to  testify.' • 248 

power  of  grand  jurors  to  make  inquiries 248 

foreman  to  certify  on  indictment 255 

GRAND  LARCENY  (-^ee  Labcbny). 

HAWKERS  AND  PEDLERS  ( 5^««  Summabt  Convictions). 
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HOMICIDE : 

of  different  degrees • 590 

when  lawful 590 

when  unlawful 590 

how  occasioned 591 

how  divided • 591 

how  killing  may  be  effected , 591 

instances  of. 591 

deliberately  endangering  life  of  another 591 

letting  loose  wild  beast 591 

confining  prisoner  with  man  sick  of  small  pox 591 

giving  spirits  to  child 591 

leaving  child  by  roadside 592 

mu^t^  external  violence 592 

Murder 592 

definition  at  oommon  law 592 

by  statute.- • 592 

statute  concerning 592 

malice  prepense  or  aforethought 593 

malice  defined 593 

distinction  between  murder  and  manslaughter 593 

sufficient  that  premeditated  design  precedes  act 594 

injury  intended  for  one  person  affecting  another. 594 

instance  of 594 

intention  of  mischief  indiscriminately 595 

riding  horse  into  a  crowd 595 

throwing  a  stone  or  shooting  over  a  wall 595 

evincing  a  depraved  mind,  regardless  of  human  life 596 

perpetrated  while  committing  felony 596 

petit  treason  abolished 597 

fighting  duel ;- 597 

Ju%tifia\A^  homicide 597 

Mr.  Wharton's  definition  of. • 597 

statutory  definition  of 598 

in  obedience  to  judgment  of  court 599 

in  effecting  arrest 599 

how  far  officer  justified 599 

protection  to  jailers 599 

justification  by  officers  of  the  law 600 

classification  of  the  cases -. 600 

distinction  in  arrests  for  felony  and  misdemeanor 601 

felony  committed  or  dangerous  wound  given 601 

arrest  out  of  officer's  district 602 

where  no  process  issued 602 

cases  of  self-defence 602 

rule  in  Selfridge's  case 603 

doctrine  laid  down  by  Court  of  Appeals 603 

prisoner  fearing  great  bodily  harm 604 

cases  of  se  ti  9ua  defendenio*  •  • .  ^ 604 

in  attempts  to  rob,  murder,  etc 605 

in  protection  of  person  or  property 605 

dispersing  riot,  &c .' •  • . 606 

in  affrays 606 

Excusable  homicide 606 

provisions  of  statute • 607,  608 

act  must  be  lawful 607 

•  must  be  done  without  unlawful  intent 607 

must  be  done  in  proper  manner  and  with  due  caution 607 
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HOMICIDE  (Gontinned) : 

rule  at  common  law • •• •••••••••••  608 

chance  medley • 608 

sudden  combat 609 

Manslaughter 609 

at  common  law..  • • 609 

Yoluntary.  •••. • 609 

inyoluntary • 610 

first  degree  •••• ••••• •.•••.•••• • 610 

statute ...••••••• , 610 

unlawful  assemblages  .•...••« 610 

rule  in  r^ard  to. 611 

hot  blood 611 

differeQoe  between  common  law  and  statute •••••••  611 

by  duelling ••••• 612 

death  by  burning  of  steamboat  while  racing •• 612 

killing  imbom  quick  child*  •  •  •'• •  •  • • 612 

assifitmg  suicide 612 

second  degree • -. •••• 613 

administering  drugs,  &c.,  to  pregnant  women .• 613 

essential  part  of  offence •• 613 

killing  in  heat  of  passion,  in  cruel  and  unusual  manner 613 

unnecessarily  killing  another •••••. 614 

third  degree • • t« •.••••••  614 

without  design  to  effect  death,  Ac 614 

distinction  between,  and  excusable  homicide.  ••••. 614 

paroxism  of  anger.  ...••• • ••• ••...  615 

what  IS  heat  of  passion • ••..  615 

killing  while  in  commission  of  trespass 615 

killing  by  mischieyous  animal 616 

negligently  navigating  boat,  Soc • 616 

bursting  boiler  of  boat 616 

physician  intoxicated t • • .  •  617 

explosions  of  saltpetre ..•..•••• • 617 

railroad  engineer,  ^.,  causing  death. ...*.••• «.• 617 

fourth  degree 617 

malpractice  by  medical  attendants 619 

defendant  to  be  acquitted,  if  reasonable  care  shown 619 

cases  of  n^^gence •• •••..  619 

HOUSEBREAKING: 

persons  found  with  implements  of,  &o •  • •*. •  503 

HUDSON  (5ee  Special  Sxssioks). 

HUSBANDS : 

absconding  from  their  wives  {See  Sttmmabt  Gokyiotioks  and  Dis- 

OKDBfiLT  PbbSOKS). 

KIE: 

a  subject  of  larceny • • 629 

IDIOOT. 6 

IGNORANCE  OB  MISTAKE : 

exemption  from  punishment  on  the  ground  of. •••••• ••••    14 

no  ddenoe  for  foreigner « , • 11 
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INCEST : 

statute  oonoerning »...•. 620 

wh&t  marriages  incestuous 620 

must  be  mutual  consent. 620 

INDICTABLE  OFFENCES : 

what  are 480 

{See  Felonus,  and  also  Misdbmbanobs,  Vol.  II.) 

INDICTMENT  {See  Vol.  II) : 

what  is 233 

Of  the  time  within  which  it  may  he  found 248 

within  what  time,  for  seduction  and  certain  other  offences. , 249 

Of  the  county  within  whidi  it  ie  to  be  found 249 

whese,  within  five  hundred  yards  of  boundary 249 

where,  when  mortal  wound  is  giyen  or  poison  administered 250 

where,  against  accessory 250 

where,  in  cases  of  larceny  and  embezzlement 250 

where,  in  bigamy 250 

in  bribery 250 

in  duelling •.•• • 250 

in  kidnapping 251 

in  selling  blacks • • • 251 

where,  on  vessels  navigating,  Ac 251 

what  Ib  meant  by  phrase  navigating  a  river,  kc 251 

where  found  in  cases  of  nuisance •   252 

in  compound  offences • •  253 

burglary  and  robbery  when  accompanied  with  larceny » 253 

larceny  in  other  States  and  counties • 254 

m  libel 255 

threatening  letters • •  •  •  •  •  255 

Presentment  of, • • . .  255 

how  made '. 255 

not  to  be  open  for  inspection  in  certain  cases 255 

when  indictments  to  be  sealed  up   256 

the  iact  of  indictments  presented  against  persons  not  in  custody,  not 

to  be  disclosed 256 

above  provision  not  to  extend  to  district  attorneys,  sherifis,  kc 256 

Defendant  entitled  to  copy  of, 265 

ff^hen  and  how  mjuuhed 265 

may  be  by  either  prosecutor  or  defendant 265 

when  latter  indictment,  quashes  the  former • 265 

motion  to  quash  addressed  to  discretion  of  the  court 266 

when  motion  should  not  prevail 266 

the  defect  should  be  gross>  ^nd  apparent  to  justice 266 

where  court  has  no  jurisdiction,  it  will  be  quashed 266 

will  not  be  quashed  after  prisoner  has  been  arraigned  and  plead  not 

guilty 267 

provisions  of  statute  in  relation  to • ...•.••. 267 

Motion  to  quash  hy  the  proeecutor 268 

when  granted. 268 

when  made • 268 

Motion  to  quaeh  by  the  defendant 269 

when  motion  granted •  269 

when  motion  made -to..... 269 

quashing  as  to  one  defendant  quashes  as  to  all 269 

Memoval  of  before  trial,  from  the  eowi  of  eeeeione  to  the  court  of  oyer 

and  terminer t •••##  t •••  319 


742  INDEX. 

Paos. 
INDICTMENT  (Continued): 

application  to  be  made ^ '. 320 

to  be  by  order 320 

contents  of  application 321 

when  order  to  be  granted 321 

recognizance  thereon 321 

filing  the  recognizance  and  delivery  of  the  order 321 

Removal  of ^f ram  the  coturt  of  oyer  and  terminer  to  the  Suyreme  Oourf, 

before  trud «...  322 

by  writ  of  certiorari 322 

may  issue  at  instance  of  either  district  attorney  or  the  defendant. . . .  322 

recognizance  upon  certiorari. 322 

when  recognizance  not  required 323 

proceedings  after  removal  into  the  Supreme  Court 323 

to  be  tried  at  circuit 323 

Of  changing  the  place  of  trial  of. ! 323 

when 323 

application,  how  made 324 

may  be  on  motion  of  either  the  district  attorney  or  defendant 324 

affidavit,  what  to  contain 324 

where  there  are  poor  witnesses 324 

courts  of  oyer  and  terminer  may  change  place  of  trial 325 

preliminary  motion  to  remove  indictment  before  change  is  made. .  •  325 

to  what  county  trial  to  be  changed. ^ 326 

in  cases  of  libel , 326 

INDICTMENTS,  TRIAL  OF : 

before  petit  jury 328 

certain  ^provisions  adopted  on  trial  of 328 

defendant  to  be  present 329 

separate  trials  of  defendants 329 

right  of  trial  by  jury 332 

INFANCY : 

exemption  from  punishment  on  the  ground  of. 2 

infants,  their  liability  for  Crimea 2 

infants  below  the  age  of  seven  years 2 

between  the  ages  of  seven  and  fourteen  years 3 

over  the  age  of  fourteen  years 5 

when  exempted  from  prosecution  for  embezzlement 5 

INSANITY : 

exemption  from  punishment  on  the  ground  of 5 

all  persons  presumed  sane 5 

permanent 7 

voluntary 8 

insane  persons  not  to  be  tried 8 

persons  escaping  indictment  on  the  ground  of 247 

proceedings  where  prisoner  is  insane  at  trial 331 

test  of,  when  set  up  to  prevent  trial 33I 

insane  persons  in  confinement 331 

proceedings  for  staying  the  sentence  of  insane  persons •  397 

INTOXICATION : 

exemption  from  punishment  on  the  ground  of 9 

evidence  of,  admissible  •••••••• ,, ••••#•••••  *.••••••  9 


INDEX.  743 

Paok. 

JOINDERS 288 

JUDICIAL  OFFICERS  AND  COURTS  OF  THE  STATE 29 

courts  of  special  sessions,  their  jurisdiction 30 

courts  of  sessions 45 

city  court  of  Brooklyn , '. 50 

the  superior  court  of  the  city  of  Buffalo 51 

the  recorder's  court  of  the  city  of  Oswego 52 

the  recorder's  court  of  the  city  of  Utica 53 

general  sessions  in  the  city  and  county  of  New  York 54 

oyer  and  terminer ; » 55 

the  Supreme  Court 59 

the  Court  of  Appeals 60 

JUDGMENT  (See  Sentbncb;  and  see  Co0bts  of  Sbssioks,  Tbials  ur, 
SuMMABT  Convictions,  Etc.)  : 

motion  in  arrest  of 386 

when  made 386-388 

what  it  is  . .  .*. 386 

grounds  of 386,  387 

when  not  entertained  after  judgment  against  defendant  on  demurrer   388 

when  court  may  arrest  judgment ..•••; 388 

effect  of  motion , *^i  ....... .  388 

definition  of  judgment • • .' 392 

judgments  in  forcible  entry  and  detainer 394 

in  cases  of  nuisance 394 

judgments  to  be  entered  in  minutes 401,  402 

duty  of  district  attorney  thereon 401 

records  of  judgment 402 

JURORS,  PETIT  (Su  Gband  Jubt  and  Challbnobs  to  Jubobs)  : 

return  and  summoning  of w  *  * ^^^ 

county  judge  may  designate  day  for  petit  jdry  to  attend  court  of  ses- 
sions   • 334 

qualifications  of 334 

in  the  county  of  Rings 334 

certain  relieious  denominations,  when  excluded  as  jurors 337 

when  grand  juror  not  to  serve  as  petit  juror 337 

i^ien  not  entitled  to  a  jury  of  part  aliens • . . .  337 

what  jurors  to  be  discharged 337 

what  jurors  to  be  excused 339 

summoning  talesmen  as  petit  jurors 358 

number  of. • .  359 

swearing  the  jurors .^ 359 

separation  of,  during  trial  ....*.. 367 

judge's  charge  to 368 

instances  of  errors  in 368,  369 

deliberations  of 371 

should  not  decide  questions  of  law 372 

retirement  of 373 

discharging  them  in  case  of  inability  to  agree 374 

(See  Tbials  in  Coubts  of  Special  Sessions.) 

JURY(iSe«  JuROBs): 

polling  the  jury • 385 

object  of 385 

defendant  entitled  to  poll  the  jury 386 

bow  done •«••.••  386 
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JUSTIFIABLE  HOMICIDE  (Su  Homigidb). 

JUSTICES  OF  THE  PEACE  (Sm  Examikatiok  of  Offbkdbks)  : 

have  authority  to  issue  process. •• • 30 

to  hold  courts  of  special  sessions •• 31 

ma^  require  surety  of  the  peace • • •••    82 

to  issue  search  warrants 93 

when  to  act  as  coroners •». • •••  109 

their  authority  in  bastardy  proceedings 115 

upon  summary  convictions ••...  137 

their  duties  as  to  disorderly  persons • 150 

as  to  beggars  and  vagrants • ••..  157 

profane  cursing  and  swearing • •...  162 

oisturbance  of  religious  meetings • • •.  162 

hawkers  and  pedlers. 167 

criminal  contempts  before • • 168 

to  issue  process  to  apprehend  offenders 175 

trials  before 209 

{8e%  Spboial  Sbssioks.) 

review  of  their  proceedings  as  a  court  of  spedal  sessiona 225 

when  to  take  bail 200 

(fifee  Title  Examination  of  OpfbndbbSj, /or  dviies  of  jubHum  in 
courts  of  spicial  sessions.     See,  also,  Titles  StrirxABT  Comric-  • 
TiONS,  Bastabdt,  Sbabch  Wabbakt,  Subbtibs  of  thb  Pbacb, 
Etc.) 

KIDNAPPING : 

aggravated  species  of,  false  imprisonment 620 

statute  in  relation  to €21 

in  what  county  tried • 621 

when  consent  of  person  kidnapped  no  defence  ••• 621 

intoxicating,  sidlor • 621 

selling  blacks  ...  & 621 

where  offence  tried 622 

LARCENY :  ^ 

definitions  of • 622,  623 

distinction  between  possession  and  property 623 

how  divided • ••••••.•••• •....  624 

simple  larceny  •  • .  • • 624 

compound  larceny 624 

grand  larceny • • 624 

petit  larceny 624 

Subjects  of  larceny * , 624 

things  appertaining  to  the  freehold. 624 

rule  at  common  law ^. 624 

stones  dug  out  of  quarry,  wood  cut,  &c • 624 

statute  in  regard  to  severing  produce ••• • 625 

stealing  things  fixed  to  building 6^ 

larceny  of  written  instruments • •••••  625 

at  common  law 625 

by  New  York  statute 625,  626 

bonds,  notes,  &c • ....  626 

railroad  tickets 626 

larceny  of  animals,  birds  and  fish ; 626 

animals  that  sx^fera natura • • ..v....  626 

domestic  animals  « • 626 


INDEX.  745 

LARGENT  (Continaed) : 

larceny  of  eggs  and  young  ones 627 

larceny  of  produce  of  domestic  animals 627 

wild  animals  reclaimed «•• 627 

fish  in  trunks,  swans  marked,  &c 627 

larceny  of  bees • ••••• 627 

of  pigeons 627 

of  wSd  animals  unreclaimed  •  •  • 628 

of  their  flesh  or  skins • 628 

0  larceny  of  dogs  and  cats • 628 

of  oysters • 628 

other  subjects  of  larceny • .« 629 

not  of  things  not  the  subject  of  property • 629 

of  ice 629 

letters 629 

of  property  unlawfully  acquired •  • . .  629 

of  a  receipt •••••• •*....  629 

bank  notes  not  issued • • 629 

personal  property  defined  by  statute • 630 

Of  {fu  taking 630 

6onsent  of  owner  to  be  wanting • • 630 

takine  is  actual  or  constructiye  •  • .  •  • • • 630 

must  DO  a  seyerahce ••••••.••••••, 630 

actual  taking • 631 

constructiye  taking 681 

classification  of  constructiye  taking 631 

Where  owner  delivers  hit  goods  generaUy ••..  631 

in  such  cases  no  larceny 631 

pretending  to  purchase  horse 632 

sending  boy  to  a  hatter's ^32 

ordering  tradesmen  to  send  goods  • .  •  • • 632 

receiying  shawls  and  pawning  them. .  • • 632 

using  name  of  another  person. •  .••••• ••.... 633 

betting  with  sharpers. •  •  •  • • 633 

yendor  parting  with  property  in  goods 633 

recondlmg conflicting  cases • ••••••...•• •••  633 

distinction  between  cases 634 

Ddivery  of  goods  for  hart  limited  tM«,  9fc • 634 

where  there  IS  no  change  of  ^per^ 634 

possession  supposed  to  remam  unparted  with  •••• •...  634 

fraudulent  oonyersion  of  goods •••• • 634 

larceny  of  cattkr  driyen  to  market 635-639 

taking  plate  at  tayem • • 635 

weayer  deliyering  yam  to  journeymen • • •.«  635 

maxim  laid  down  by  East 635 

distinctions  to  be  obseryed  •••••••• •«• • 635 

watch  deliyered  to  be  cleaned 636,  637 

priyity  of  contract  explained 636 

distinction  between  bailment  and  special  use  of  goods 636,  637 

clerks  or  seryants x 637 

are  not  bailees •  •  • . .  637 

entrusted  with  horse  or  money •  ., 638 

senrant  has  charge,  but  not  possession  of  goods  • « 638 

.  butler  stealing  plate » 638 

other  instances  of  larceny  by  seryants 638 

possession  by  another  derk 639 

possession  of  master • 639 

driyer  of  cattle,  whether  bailee  or  aerfiat ••••••••••••••  639 
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LARCENY  (Continued) : 

when  nurse  was  not  a  serymnt 639 

who  are  servants 6S9 

Where  offender  has  qualified  property  and  actual  possession 640 

when  property  sufficiently  reoeiy«l  into  possession  of  master 640 

breach  of  trust 640 

Goods  delivered  for  a  bailment 641 

definition  of  baiknent 641 

not  to  be  confounded  with  the  bare  use  of  goods 641 

rule  as  originally  laid  down •  641 

as  suted  by  Sir  William  Russell 641 

by  East 642 

by  Roscoe 642 

breaking  of  bulk • 642 

illustrations  of  rule  •.... 642,  643 

b^  common  carriers « 643 

distinction  between  articles  conveyed  by  weight  and  count 643 

whether  evidence  of  original  felonious  intention. 643 

Mr.  East's  remarks  thereon 644 

Mr.  Collyer's  opinion • 645 

bailment  by  hinng  a  horse 644,  645 

when  lawful  possession  determined • 645,  646 

Possession  obtained  by  fraud 646 

swindling 647 

obtaining  goods  of  tradesmen  by  artifice 647 

from  servant 647 

other  instances  of 648 

ring  dropping 648 

pocketbook  finding 648 

preconcerted  plan  for  betting 649 

fraudulent  abuse  of  legal  powers 649 

Qualified  property  and  actual  possession. . , 649,  650 

Where  the  taking  is  by  finding • 650 

rule  of  common  law,  and  illustrations 650 

whip  left  in  store ■ • 650 

pocketbook  found  on  table 651 

trunk  left  in  hackney  coach • .' 651 

pocketbook  found  in  highway  •• 651 

hat  knocked  off  and  picSced  up 651 

money  in  secret  drawer  of  bureau 652 

comments  on  above  case 652 

the  rule  stated  by  Mr.  Archibald ; 652 

by  Sir  Wm.  Russell 653 

goods  lost  from  stage  coach .  • • 653 

rule  stated  by  Judge  Willard 653 

whether  finder  should  advertisse  property 654 

keeping  property  for  reward 655 

the  above  rules  do  not  apply  to  cattle 655 

property  found  in  railroad  car 655 

Carrying  away  the  goods  stolen 655 

there  must  not  only  be  a  taking,  but  a  carrying  away 655 

what  is  an  asportation 655 

cases  cited,  illustrating  the  doctrine  of  asportation 656 

no  asportation  where  no  severance  of  goods 656 

instances  of 657 

there  must  be  an  entire  asportation  of  the  goods 657 

cases  illustrating  the  above  doctrine. ••..... • 657 

Ofihefeikmous  tnUni  • • 657 
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LARCENY  (Continued) : 

,  the  taking  and  carrying  away  must  be  felonious 657 

explanation  of  terms  animo  furandi  and  lucri  cuvsa 658 

cases  cited  illustrating  the  doctrine  of  felonious  intent 658 

a  taking  by  accident  or  joke  no  crime  % 658 

taking  by  mistake 658 

cases  illustrating  doctrine  of  taking  by  mistake,  &c 659 

property  taken  by  heedlessness  or  carelessness 659 

mstance  of * <• 659 

melting  pig  iron  in  a  furnace 659 

sellmg  property  to  charge  employer 660 

servant  sdiin^  master's  goods  to  master 660 

intent  to  depnye  owner  of  property « 660 

property  len  through  inadvertence  in  possession  of  another 660 

discussion  of  felonious  intent,  by  Blackstone 660 

the  intention  must  exist  at  time  of  the  taking ; 661 

goods  removed  during  a  fire 661 

bailment  without  felonious  intent ». . .  661 

discovering  intention  of  accused 661 

Charlewoo^'s  case 661 

Pear's  case t 661 

possession  of  horse  by  hiring 661 

difficulty  to  be  overcome  in  such  cases • 662 

distinction  between  bailment  and  fraud. .  • 652 

ori^al  intention  to  convert  property • 663 

Who  may  comnAt  the  offmce 663 

man  may  be  guilty  of  larceny  in  stealing  his  own  goods 663 

property  levied  on  by  an  officer 663 

temporary  property  in  bailee 663 

property  bailed  to  another 663 

member  of  friendly  society 663 

assignment  for  benefit  of  creditors ; 664 

wife  stealing  goods  of  husband 664 

stranger  and  wife  stealing 664 

man  eloping  with  wife 664 

deaf  and  dumb  person • 664 

joint  tenant  and  tenant  in  common 664 

Value  of  goods  taken 664 

neccessary  to  regulate  punishment 664 

observations  by  Sir  Samuel  Romily 665 

common  law  rule  of  value  .•... 665 

invidid  warrant  •• 665 

market  value  true  criterion 665 

larceny  of  lottery  tickets 665 

value  of  railroad  tickets ^ 665 

value  of  records  and  papers 665 

PnncipaU  and  acceesoriea  .•••. 666 

rule  at  common  law 666 

accessories  before  and  after  the  fitct 666 

man  accessory  to  larceny  of  his  own  goods 666 

ditto,  accessory  after  the  fact 666 

accessory  cannot  be  convicted  as  principal 666 

in  petit  larceny  all  are  principals 666 

sending  another  to  commit  petit  larceny 666 

innocent  agent 666 

contriver  ^lilty  as  principal • 666 

carrying  goods  in  another  county 666 

joint  luoanj  in  one  county^  and  one  carrying  goods  into  another 

county • • 667 
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LARCENT  (Continued) : 

one  oontinuiag  transaction 667 

several  persons  acting  in  concert 667 

carter's  serrant  in  coUusion • 667 

principal  must  be  actively  or  oonstructiveljr  present 668 

knowinriy  receiving  stolen  goods 668 

Larumfiom  the  perBon ^ 668 

less  than  twenty-five  dollars,  grand  larceny • 668 

rule  under  similar  English  statute 668 

property  must  be  completely  removed  finom  person 668 

the  rule  as  to  instruction  to  the  jury 669 

MALICIOUS  INJURY  TO  RAILROADS 670 

MANSLAUGHTER  iSu  Hohigidk). 

MATHEM: 

rule  at  common  law 669 

New  York  sUtute ^ 669 

MISDEMEANORS  (Su  Vol.  II). 

MISNOMER  {See  Plka  ik  Abatehxkt). 

MOCK  AUCTIONS : 

provisions  of  statutsi •• • 669 

to  what  cases  it  extends 669 

MOTION : 

to  quash  indictment  (8u  Indicthbkt). 
in  arrest  of  judgment  (^Su  JuDGMXin:). 

MURDER  {See  Hoxicidk). 

NEW  TRIALS: 

motion  for 427 

upon  the  merits  or  for  irregularity,  newly  discovered  evidence,  &e.. .  461 

definition  of. 461 

courts  of  sessions  may  grant  new  trial  on  the  merits « 461 

oyer  and  terminer  cannot,  after  conviction  for  felony 462 

how  made,  where  conviction  is  in  oyer  and  terminer 462 

the  application  in  a  court  of  sessions  must  be  before  judgment 462 

motion  made  upon  affidavits • 468 

when  case  to  be  made 463,  464 

OrowndB  of  the  motion 464 

Netdy  diaeovered  evidence 464 

it  must  have  been  discovered  since  the  trial 46S 

must  be  such  as  could  not  have  been  obtained  with  reasonable  dili- 
gence   465 

must  be  material  to  the  issue 465 

must  go  the  merits,  and  not  to  impeach  the  credibility  of  witnesses..  465 

must  not  be  cumulative 465 

instances  of ^,  466 

it  should  appear  that  no  laches  is  imputable  to  the  party 466 

the  newly  discovered  fitots  should  be  shown 466 

adverse  party  may  show  witMss  unworthy  of  credyit««t**«*..«.^..  466 
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NEW  TRIALS  (Continued) : 

the  a£Qdayit  of  the  witness  should  be  produced,  or  proof  that  it  can 

not  be  obtained • • 466 

counter  afELdayits  may  be  read 466 

not  necessary  to  serre  copies 466 

On  the  grovnd  of  stuyriae 467 

what  necessary  to  be  shown 467 

when  granted  by  reason  of  perturbation  of  counsel 467 

not  generally  a  ground,  that  testimony  has  been  unexpectedly  ruled 

out 467 

when  material  witness  was  discorered  to  be  incompetent 468 

where  witness  absented  himself 468 

where  unexpected  witness  was  produced ,  • . . .  468 

where  aUhi  can  be  proved • 468 

the  surprise  must  not  be  after  the  rendering  of  the  verdict 468 

whether  surprise  founded  on  mistake  of  law  can  be  made  available. .  •  468 

Irregularity  in  9wnmoning  and  returning  juron 469 

when  irr^ularity  in  empanneling  jurors  is  not  good  ground  for 469 

juror  who  has  been  challengecbsitting  as  talesman 469 

improper  discharge  of  juror  by  court 469 

it  must  ikppear  by  record  that  jury  was  sworn 470 

B%a9  or  hosltUty  ofjurort • 470 

prejudice  amountmg  to  ill  will 470 

settled  preconceived  opinion s 470 

juror  conversant  with  statements  in  a  newspaper 470 

distinction  between  opinions  formed  and  expressed.  • 470 

(^See  Ghallbkob  to  Jusobs  ) 

Tampering  with  the  jury • •  •  •  •  •  471 

courts  deprecate  improper  interference  with  jury 471 

interference  by  a  stranger 471 

papers  exhibited  and  rMd  by  prosecution. .  .*. 471 

tampering  by  ofScer  in  charge 471 

jur^  not  to  examine  witnesses  after  they  have  retired 471 

written  evidence  not  introduced  at  trial •••.  472 

Misconduct  <>fthe  jury • •  • • 472 

jury  partaking  of  refireshments •  •  • 472 

miproper  conduct  not  occasioned  by  prevailing  party 472 

drmkmg  of  spirituous  liquors 472 

when  affidavits  of  jurors  cannot  be  received 472 

when  their  affidavits  can  be  received 472,  473 

when  affidavit  of  constable  can  be  receiyed.  • • 473 

Verdict  against  evidence : 

duty  of  court 473 

presumption  is  in  &vor  of  the  verdict 474 

right  of  jury  to  weigh  the  evidence 474 

there  must  be  a  preponderance  of  evidence  to  show  mistake,  preju- 
dice, passion  or  corruption 474 

the  rule  where  evidence  is  conflicting 474 

Verdict  against  law : 

jury  to  receive  the  law  from  the  court • 474 

where  yerdiot  is  dearly  against  the  law,  new  trial  will  be  granted  . .  474 

NEW  TORK  (Sm  OoxniTS  or  Spbcial  Sbssiohs  akd  op  Gbkbbal  Sbs- 

8I0N8.) 

NOLLE  PROSEQUI : 

definition  of 270 

when  to  be  entered • 270 
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NOLLE  PROSEQUI  (Continued) :  ^  **"" 

court  no  power  to  order 270 

must  be  entered  on  application  of  district  attorney i 270 

but  the  court  must  consent 270 

does  not  amount  to  an  acquittal ^ 270 

defendant  may  be  found  guilty  on  one  count,  and  n/cXU  prosequi  en- 
tered as  to  others '. 271 

may  be  entered  as  to  one  of  seyeral  defendants 271 

may  be  entered  as  to  the  aggrayation  of  the  offence 271 

cannot  be  entered  as  to  a  part  of  a  count 271 

but  may  as  to  any  one  or  several  counts.  • 271 

cannot  be  entered  by  court  of  sessions  for  offence  not  triable  in  that 
court •  271 

OPENING  OP  THE  CASE  BY  THE  DISTRICT  ATTORNEY 363 

OPENING  OP  THE  CASE  BY  THE  DEFENCE 365 

ORDERS  OF  CONTINUANCE f 425 

OSWEGO,  RECORDER'S  COURT  IN 52 

its  jurisdiction  and  powers 52 

OYER  AND  TERMINER,  COURTS  OF : 

by  whom  to  be  held 55 

justice  of  Supreme  Court  may  preside  at,  although  judge  of  the  Court 

of  Appeals 56 

by  whom  to  be  held  in  the  city  and  county  of  New  York 56 

conmiissions  for  oyer  and  terminer,  when  issued  by  the  €k>Temor. . .  56 

provisions  of  judiciary  act  in  relation  to 57 

their  power  and  jurisdiction ^ 57 

indictments  in,  when  sent  to  court  of  sessions. 57 

their  power  to  change  the  place  of  trial  of  indictments 58 

their  power  to  grant  new  trials 58 

vacancies  in  members  of,  how  filled 58 

when  opened  to  take  recognizances 59 

vacancy  in  office  of  district  attorney  at,  how  filled 59 

PARDON : 

application  for 421 

notice  to  be  served  on  the  district  attorney 421 

notice  to  be  published ^ 421 

testimony  to  be  furnished , 421 

district  attorney  to  furnish  statement 421 

PERJURY : 

at  common  law. 673 

by  New  York  sUtute 673 

O/theoath 673 

when  form  of  oath  immaterial « • 673 

administered  by  mistake 673 

on  Watts' psalms 673 

legal  effect  of  affirmation 673 

Before  person  authorized  to  administer  oath 674 

must  be  before  person  having  competent  authority 674 

individual  in  private  capacity 674 

officer  standing  colorably  •  .....•• ••;••.•••.•, 674 
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PERJURY  (Continued): 

justice  of  the  peace  not  having  jurisdiction 674 

false  oath  before  grand  jury 674 

judge  in  New  York  administering  oath  in  Canada 674 

general  rule  as  to  jurisdiction , 674 

mere  voluntarj  oath  not  perjury • 674 

must  be  before  competent  tribunal  or  officer 675 

Tlie  oath  must  be  false 675 

testifying  to  wnat  is  true  in  fact,  but  not  known  to  be  so*  •  • 675 

enough  if  false  in  one  particular  point  material 675 

7^  materiality  of  the  statement 675 

statement  must  be  in  some  point  material  to  question  in  dispute. . . .  675 

the  general  rule  as  to  materiality *• 675 

immaterial  to  issue,  not  perjury 676 

instances  of 676 

impertinent  preamble  to  story 676 

answer  to  bill  in  chancery;   • 676 

promise  within  statute  of  frauds • 676 

madvertently  erring  in  immaterial  statement 676 

matters  circumstantially  material '. 677 

on  cross-examination  . .  • « 677 

oath  erroneously  taken •  •  •  677 

perjury  by  incompetent  witness 677 

The  perjury  must  he  corrupt  and  willful 678 

swearing  to  belief  of  statement 678 

testifpng  when  witness  has  no  knowledge 678 

occasioned  by  surprise  or  perrerseness , .  •  678 

no  probable  cause  for  belief 678 

intention  to  mislead 678 

intoxication  no  defence. . .  •  • • 678 

In  a  judicial  proceeding 678 

common  law  rule 678,  679 

provision  of  statutes 679 

an  extension  of  common  law  doctrine 679 

view  of  commissioners  of  penal  code 679 

collection  of  special  statutes  creating  perjury 679 

One  untness  not  sufficient  to  procure  conmciion 682 

two  witnesses  not  necessary  to  disprove  fsid  sworn  to. 682 

one  witness  may  be  to,  in  confirmation  of  the  other 682 

one  witness  and  corroborative  fact 682 

persons  convicted  of  peijury  incompetent  as  witnesses 683 

competency  not  restored  by  pardon • 683 

courts  to  commit  for  perjury 683 

provisions  of  statute  • . . « 683 

PERSONS  HAVING  THEIR  PACES  PAINTED,  Etc.    (fifee  Summary 
Convictions.) 

PERSONS  CAPABLE  OF  COMMITTING  CRIMES : 

who  are / • 1 

Infancy,  exemption  from  punishment  on  the  ground  of. 2 

Infants,  their  liability  for  crime  below  the  age  of  seven  years 2 

between  the  ages  of  seven  and  fourteen  years 3 

over  the  age  of  fourteen  years f 5 

malice  supplies  sjk • 4 

when  exempted  from  prosecutioa  fbr  embezzlement 5 

Insanity,  exemption  from  punishment  on  the  ground  of 5 

all  persons  to  be  presumed  sane 5 
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PEBS0N8  CAPABLE  OF  OOMmTTmG  GRIMES  (Contiiraed) : 

pennanent  ..•• • • 7 

▼oluntary 8 

Jnwmt  persons  not  to  be  tried 8 

Idiocy 6 

IiUoxicatumy  exemption  from  on  socoi}nt  of,  when 9 

evidence  of,  admissible 9 

PLEAS  BY  THE  PRISONER : 

what  is  meant  by  plea 271 

dilatory  pleas  to  be  yerified 271 

plea  as  to  matters  occurring  in  another  county 272 

The  general  ieeue • 272 

wmit  is  plea  of  not  guilty. , 272 

what  may  be  submitted  under  this  plea  .  • 272 

plea  of  not  guilty  to  be  entered,  where  defendant  refuses  to  plead. . .  272 
after  plea  of  not  guilty,  too  late  to  object  to  mode  of  summoning 

grand  jury 273 

Plea  to  the  jurisdiction 273 

JDedinatory  pleas 276 

Pk^inhar 276 

autrefois  acquit 276 

how  tried 277 

Judgment  how  giren  on 277 
iow  pleaded 278 

how  disposed  of • 279 

autrefois  convict.  • .  - 281 

requisites  of .' 281 

synopsis  of  decisions  on  pleas  of  autrefois  acquit  and  autrefois  coarict  283 

autrefois  attaint 284 

in  seduction,  marriage  may  be  pleaded  in  bar 284 

statute  of  limitations  to  be  pleaded  •••«. 284 

Pleas  in  abatement,  when  made 284,  285 

defendant  indicted  by  wrong  name 284 

incompetency  of  jurors 285 

should  set  forth  grounds  of  objection  specifically 1^5,  286 

judgment  on • .•... 285 

plea  of,  by  one  of  several  defendants '• 286 

should  be  verified 286 

practice  on  plea  of  misnomer. 286 

replication  to 286 

Pteao/gut/^,  eff^ectof 286 

Plea  of  nolo  contendere,  what  is 287 

Plea  ofpardonfiy  when  pleaded 287 

how  pleaded ^ 288 

POSTPONING  THE  TRIAL:  * 

on  defendant's  application • 306 

when 306 

no  notice  reqtdred • • • 306 

affidavit  receivable  in  all  cases • 307 

affidavit  should  be  satisfiMstory  and  direct. •  ••• 307 

should  state  &cts •  •  •  •  • 307 

resisting  the  application 307 

postponement  due  ex  graHa,  and  not  as  matter  of  rig^t* •••••• 307 

when  trial  postponed •••• • 306 

when  not  postponed ••••••• » 306 
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POSTPONING  THE  TRIAL  (Continued): 

what  ftffldftyit  should  state  when  cause  of  suspicion 309 

when  facts  expected  to  be  proved  required  to  oe  stated 309 

when  not  required • • 310 

affidavit  should  show  witnesses  to  be  material  .  •  A 311 

and  due  diligence  used • • 311 

witness  should  be  subpoenaed  •  • 311 

no  answer  to  admit  that  witness  would  testify  to  facts  stated  ••••.•  311 

when  postponed  b^  neg^eot  (^prosecutor 312 

trial  posl^nedy  witnesses  to  be  recognized • 312 

witness  who  rinses  to  enter  into  recognizance  to  be  committed 313 

peoogiiioiooe>  how  taken • 313 

contents  of  .  • .  •  • u • 313 

for  Mure  to  attend,  witness  m^y  be  attached  and  prosecuted 314 

POISONING : 

administering  poison  to  hi^taian  beings 671 

case  of,  by  coculus  indicus • • 672 

exposing  poison  to  cattle •  •  •  •  •  672 

'       poisomng  food,  springjs,  ftc • 672 

administored  by  pbTuaans • 672 

Producing  pretendid  heir  • » •  •  • • 671 

PRESENTMENT  (Ste  IirniOTMurr). 

PRINCIPALS  (5ee  Acoissonns). 

PrineijMls  in  Me  Jlnt  d$gru 17 

definition  of 17 

punishment  of  principals  in  first  and  second  degree  the  same.  • 17 

act  need  not  be  done  with  oiltoder^s  own  hand.  ••••••••••• 17 

mar  be  committed  by  innocent  agent • • •  •  • .  •  18 

or  by  dnld  under  the  age  of  discretion 18 

not  necessary  that  offender  should  be  present • 18 

Prifieipidi  in  the  ueond  degru ••••••••• •• 19 

definition  of. 19 

includes aU  the forficeps  erimum •••• •••.••••..  19 

distinction  between  prmdpal  in  the  first  and  second  deigrees.  •  • 19 

folony  may  be  committed  oy  person  constnictiyely  present.  • 19 

they  must  be  msent • ••••••••••• • 19 

presence  may  be  actual  or  oonstructiTe • 19,  20 

need  not  be  present  during  the  whole  of  the  commission  of  the  ofienoe»  21 

mere  presence  is  not  enough,  there  should  be  some  participatbn. ...  21 

there  should  be  a  felonious  hitention  to  the  felony 22 

the  purpose  must  be  unlawfiil • 22 

• 

PRISONERS  NOT  INDICTED  TO  BE  DISCHAROEI) 258 

d}8chsi:BB  to  be  within  twenty-foor  boon  after  discbaigs  of  grand 

jury 258 

when  to  be'detained.. •••••• 259 

proclsmation  of  crier  of  court  on  discbarge • • 259 

discharge  prisoner  not  to  pay  foes • 259 

Bringinggri$an$rJnmcom'ttojaU..,.. • 260 

in  jail  allowed  to  converse  with  counsel ••••• «•••  314 

when  not  to  be  removed  by  writ  oihaUai  carjntt .  • •  • . . .  315 

PROCLAMATION  BT  CRIER  OF  COURT 23  ^ 

C.  P.— 48. 
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PROFANE  CURSING  AND  SWEARING  (,Se$  Sumhakt  Gonyictiohb). 

PUNISHMENT  (See  Sbktbnob). 

exemption  from,  on  the  ground  of  infiuicy •••  2 

*                            msanity 5 

intoxication 8 

acts  done  in  subjection  to  the  power 

of  others 10 

threats  and  menaoes.. •••..••...  10 
on  account  of  the  civil  subjectkm 

to  the  power  of  others 10 

ambassadors,  public  ministers  and 

consuls 15 

ignorance 14 

mistake 14 

QUASHING  OF  INDICTMENT  (^See  iNPid^HBNr). 
QUASHING  OF  CERTIORARI  iSee  Cbbtio&abi). 
RACING  OF  ANIMALS  (Su  Suhiubt  ComricriOKs). 

RAPE: 

definition  of,  by  Hawkins • 684 

by  Lord  Hale 684 

the  statutory  offence « 684 

Bv  whom  the  offence  may  be  committed 685 

boy  under  fourteen  incapable  at  common  law. 685 

in  this  State  the  presumption  may  be  rebutted  by  proof 685 

husband  cannot  commit  offence 685 

Of  the  force  by  offender,  and  reeistance  by  prosecutrix » i 686 

utmost  reluctaiice  and  utmost  resistance.  •  • 686 

must  be  absolutely  against  the  will 686 

enough  if  consent  was  forced  by  duress  or  fear  of  death • 68T 

danger  of  unjust  conviction •••• 687 

Offence  committed  by  stratagem  or  fraud • 688 

where  woman  believed  prisoner  to  be  her  husband 688 

the  question  discussed  and  cases  cited •  •  689 

other  instances  of  stratagem 690 

fraud  by  substances  or  hquids. • • 690 

Of  camJ  knowledge • , ,  690 

proof  of  actual  penetration  enough 691 

what  constitute  penetration •••••••••••••• •• 691 

The  medico  legal  inquiries 691 

synopsis  from  Dean's  Medical  Jurisprudence 1 .  • .  691,  692 

opinions  of  medical  men •  •  •  •  • 692 

Rape  on  children  under  ten  years  of  age.,»  • • •••.•••.••  693 

evidence  necessary  in  such  cases •  •  693 

Whether  assmdt  with  intent,  ^c.,  on  female  under  ten  years  of  age....  693 

presumptions  in  such  cases •••••••• ••  694 

the  question  discussed •••••••• 694 

Principals  and  accessories I , . ,  695 

boy  under  fourteen  may  be  principal  in  second  degree 695 

husband  of  woman  may  also  be ••••«••«•••  695 

RECEIVING  STOLEN  PROPERTY: 

common  law  doctrine  •  •  • • • *  •  •  • 695 

statutory  enactment • 695 
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RECEIVING  STOLEN  PROPERTY  (Continued) : 

7^  gvdUy  k  wwkdge , . , . ,  696 

the  chief  ingredient .  •  • 696 

property  mnst  be  receiyed  feloniously  •  •  •  • « • . . . .  696 

intent  to  extort  reward • 696 

What  amounts  to  a  receipt •• « .  697 

manual  tou^h  or  poflsession  unnecessary • •  •  •  •  • 697 

principals  and  accessories 697 

joint  receiyers • 697 

place  of  trial • 697 

of  the  yalueof  the  goods 697 

■ 

RECOGNIZANCES : 

definition  of  • . .  • w 298 

General  reqyiHtes  and  validUu  of 298 

void,  when  not  authorized  oy  law 299 

offence  need  not  be  set  forth  in,  with  particularity  of  indictment.  •  •  •  299 
not  necessary  that  principal  should  unite  with  surety •  •  •  •  •  299 

How  taken 800 

when  taken  in  open  court •  • 300 

when  taken  out  of  court • 300 

Lien  of t  vpon  real  estate *•••  301 

in  city  of  New  York 301 

When  forfeited 302 

if  condition  becomes  impossible  by  act  of  Qod^  or  of  obligee  or  conu- 

see,  the  performer  is  excused 302 

so,  idso,  when  par^  dies,  or  is  committed  to  another  prison 302 

when  principal  enlists •  •  302 

recognizance  when  satisfied •  •  •  • • 303 

^  when  forfeiture  accrues •..••• 303 

Eitreatin^  the  recognizance •  •  •  •  • •.••••••••-  303 

how  estreated 303 

proceedings  upon ••••••••••• 304 

Forfeited  recognizances  how  remitted • • • 304 

who  has  power  to • • • 304 

proceedings  on. ••..••••« ••••• 305 

Smts  on  recognizances  .•••  * •• 305 

recognizances  to  be  filed • 291 

(<S!m  Titles  Exakikatiok  op  Pbisokbbs,  Basta&dt,  Sbaeoh  Wab- 
BANTS,  SuBBTiBS  OP  THB  Pbaob,  Cobokbbs'  Ikqubbts  and  SUH- 
iCABT  CoKYiOTiOKS,  for  recognizances  under  these  proceedings.) 

(^8u  Bail.) 
recognizance  of  witness.  ••.••. • 313 

RECORDS  OF  CONVICTION  (fiKeeJuDOHBvr,  and  Titles  there  referred  to). 
REMOTAL  OF  INDICTMENT  (8u  Ikdiotmbkt). 

REPLICATIONS , 288 

REPRIEVE  OF  CONVICTS 421 

REQUISITIONS  FOR  THE  ARREST  OF  FUGITIVES  FROM  JUS- 
TICES, UPON  THB  GOVERNORS  OF  OTHER  STATES : 
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ROBBERT : 
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J%t  UUcitigf  and  fehnious  int&ni 699 

there  must  be  a  taking 699 
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under  color  of  purchase 700 

instances  of.  • 700 
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instances  of  •  •  •  • ; 701 
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separating  ear  ring  firom  ear  •  • 702 

bcdief  that  prisoner  owned  property 702 
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not  neCMsary  to  oe  fit)m  person 702 
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obtaining  note  of  hand  by  threats 703 
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it  must  be  against  the  wul  of  the  prosecutor 704 
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Justice  Ashurst's  definition  of  robbery • 705 
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Value  of  the  property .- .  710 

amount  of  value  immaterial 710 
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statute  conoerning , 710 
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Principals  and  accessories: 
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provisions  of  the  U.  S.  Constitution  in  respect  to • 91 
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when  to  be  issued 93 
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warrant  to  be  under  seal 94 
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search  in  night  time • • 95 

by  whom  warrant  to  be  executed 95 
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what  is  meant  by  previous  chaste  character 712 

conditional  promise 712 
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statement ••..•• • 713 
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SENTENCE  (^See  Judomsnt)  : 

whenmade 389,  390 

how  pronounoed 389 

when  oorpoitd  paniBhinent  to  he  inflicted,  defendant  to  he  present  . .  390 

court  to  aiioertain  defendant's  trade,  &e 39(K^94 

sheriff  to  transmit  name,  age,  &c • 391 

court  to  demand  what  def^dant  has  to  say 391 

defendant  may  all^e  ground  in  arrest  of  judgment 391 

court  may  correct  sentence ..••.' 391 

no  authority  to  suspend  sentence ', 391 

.   when  aflBdavits  may  he  submitted  in  mitigation  of 392 

no  service  of  affidayits  required 392 

a  ioint  sentence  may  be  passed 392 

when  party  subject  to  two  distinct  punishments 392 

what  court  sentence  is  rendered  in 393 

how  rendered,  when  conviction  is  removed 393 

sentence  to  expire  between  March  and  November 393 

the  above  provision  is  merely  directory 393 

sentence  vniere  there  are  several  convictions •... 394 

persons  under  sixteen,  may  be  sentenced  to  house  of  refuge 395 

provisions  in  relation  to  certain  judicial  districts 395 

age,  how  ascertained • 395 

persons  over  sixteen  and  under  twenty-one,  may  be  sentenced  to 

penitentiary « 396 

what  state  prisons  convicts  to  be  sentenced  to  be  confined  in 396 

female  convicts,  where  sentenced  to  be  confined «•..  396 

staying  the  sentence  • 396 

in  cases  of  insanity 397 

in  cases  of  pregnancy 397 

proceedings  in  foregoing  cases 397,  398 

the  disqualifications  consequent  upon  sentence • .  •  •  • 398 

for  term  less  than  two  jrears,  suspends  civil  rights,  &c.  ...'...•....•  399 
person  sentenced  to  be  unprisoned  for  life,  deemed  civilly  dead  • . . . .  399 

sentenced  for  felony,  not  competent  to  testify 399 

exceptions  to •••• 399 

sentence  not  to  work  forfdture  of  lands,  &c 400 

copies  of  sentence  to  be  furnished  sheriff. 400 

sheriff's  duty  thereon « 40). 

Punishmtnts  upon  sentence.  •'. 402,  403 

punishments  for  fdonies • • 403 

for  attempts  to  commit  felonies 501 

act  reducmg  punishments  for  felonies 404 

list  of  punislunents  for  felonies.  .•• 405 

punishment  for  misdemeanors • 412 

surety  of  the  peace  may  be  required  in  addition  to  punishment 412 

punishment  of  accessories  and  principals  in  the  second  degree 413 

punishment  for  attempts  to  commit  offences 413,  414 

for  committing  second  offences 414,  415,  416 

sentence  of  death,  execution  of,  and  proceedings  on 418»  419 

SEPARATE  TRIAL  OF  DEFENDANTS  JOINTLY  INDICTED : 

right  of,  in  felonies • 30 

discretionary,  in  misdemeanors 330 

STATEMENTS  OP  CONVICTIONS 423 

duty  of  district  attorney  and  derk  of  court  •  • 423 

to  be  furnished  by  sheriff 424 

StmUmeni  of  indictments 423 

to  be  furnished  by  clerk 423 
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jurisdiction  of '• '••.... 47 
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their  power  to  grant  new  trials •  48 
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adjournments  of  •  • • •  •  t 49 

when  petit  jurors  to  attend • 49 

authonzed  to  continue  tiieir  sittings.  •  •  • 49 
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SESSIONS,  GENERAL: 

court  of • • 54 

its  jurisdiction • .  •  •     54 

SUBPCENAS  {8u  Gband  Jubt,  Special  Sessions,  Suhka&t  Conyxo- 
TICKS,  AND  Otheb  Titlbs)  : 

for  witnesses  for  the  people 315 

for  the  defendant • • 315 

how  issued 315 

disobedience  of • .  •  • •  •  •  • 316 

SUBSTITUTING  CHILD : 

statute 714 

SUBORNATION  OP  PERJURY: 

statute • 714 

the  fids^  oath  must  be  actually  taken 714 

unsuccessful  solicitation. 714 

attempts  to  commit  perjury • 714 

SUMMARY  CONVICTIONS 136 

what  is  meant  by *  136 

trial  in,  without  Jury 136 

except  in  case  of  disturbing  reli^ous  meetings •  •  136 
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the  constitutionahty  of  the  proceeding 137,  138 

the  complaint • « 138 
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form  of  complaint 139 

to  be  addressed  to  magistrftte •  139 

to  be  dated 139 
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appearance  and  plea • 141 


760  INDEX. 

Pa«b. 

SUBOIAEY  CONVICTIONS  (Continued) : 

reasoDftble  time  to  be  allowed  ler  the  defence* .  .^^ ••«••••  141 
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pf  the  judgment 143 
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of  punishment ...•• • 143 

form  of  judgment • 144 

•  records  of  -conviction • •  •  144 

to  be  filed ; 144 

what  to  contain •  •' 145 

to  be  signed,  sealed  and  dated •  •  145 

the  examination  to  be  inserted  in  the  record  •••• 145 

the  rule  laid  down  b^  Judge  Edmunds 145,  146 
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commitment  to  recite  conyiction • 147 

commitments  for  vagrancy • 147 

review  of  proceedings. « 148 

common  law  writ  of  certiorari  to  review  proceedings 148 

what  to  be  reviewed  on 148 
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who  are 149 

proceedings  against  them , ••...  150 

surety  for  go<d  behavior 150 

record  of  conviction  and  commitment  of  disorderly  person 151 

*     breaches  of  recognizance  of  disorderly  persons 151 

prosecution  therefor 152 

consequences  of  recorenr : •  • 152 

when  two  justices  may  discharge  .' • 152 

keeper  of  jail  to  exhibit  lists,  £c 153 

duty  of;  Court  of  sessions 153 

court  of  sessions  when  to  commit  offends  to  common  jail 154 

expenses  how  defrayed •.««...  154 

accounting  for  proceeds  of  labor. ...•• 154 
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Disorderhf  conduct  in 155,  156 

BeggoTB  and  vagrants. •••••• • 157 
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duty  of  constable 157 
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power  of  magistrates ...•••., • 161 
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duty  of  justices,  mayors,  &c 163 
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SUMMARY  OONTIOTIONS  (Contrnq^d): 

oomznitaien  t  for *••••»••••• • .163 

jury  trial  on  oomplunt  fior ••••••• ••  •  • •  •  •  164 

costs  in  reUtbn to ••••••••.••••••••• '••  164 

The  ohurvanuof  Sunday •••..• •••• 164 
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convictions  fi>r • •^••••. 166 
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JSawkerB^  and  pedlen •••»•••. » •»•••  167 

Criminal  conUmpU • >••••••••••• 168 
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warrant  to  beissoed • •»•»• 170 
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Other  Mtumnary  conoietions .•...  171 
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betting,  gaming,  &c..« »• * 172 
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SODOMY 540 

SPECIAL  SESSIONS : 
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in  the  dt^  and  county  of  New  York • 35 

'     by  whom  tried o5 
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general  powers  and  duty  of  clerks 36 

records  of  couTictions  and  fines  in ' % . . .  37 
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by  whom  to  be  held * 37 

jurisdiction  of. 37 
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where  and  by  whom  to  be  held 38 

provisioiis  of  statute  applicable  to 38 
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SPECIAL  dfiSSIONS  (Continued) : 
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custody  of  prisoner  during  trial ••••••••• •••  209 

proceedings  upon  charge  and  plea 209 
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trial  without  jury ,.••  210 

trial  by  jury • 210 
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impannelling  the  jury • %•••••   211 
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talesman 211 

jury  must  not  be  less  than  six 211 
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penalty  of  refusing  to  attend 212,  213 
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proofs  to  the  jury  and  their  deliberation • 214 

oath  to  ofElcer  in  charge  of  the  jury 214 

verdict  how  rendered 21^  215 
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punishment  on  conviction • • •...• 215 

prisoner  when  to  be  acquitted \ ••.......  216 

of  costs  on  acquittal 216 

judgments  how  executed 217 

warrant  of  commitment • • 217 

to  whom  directed 217 
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payment  and  accounting  for  fines 218 

record  of  conviction • • 218 

when  filed 218 

certificate  of  conviction,  how  fiur  evidence 219 

special  provisions  in  relation  to  city  and  county  of  New  York 219 

fees  upon  trials  in  courts  of  special  sessions • 22S 

Certiorari  to ^ 225 

(^Su  Cebtiorabi.) 

SURETY  OP  THE  PEACE: 

officers  who  may  require  surety  of  the  peace 82 

of  the  coiiplaint  for  surety  of  tiie  peace 83 

to  be  in  writing • 83 

complaint  to  be  fUed 83 

party  affected  to  peruse  the  same  and  take  copy 83 

complaint  to  be  on  oath 83 
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SUKETY  OP  THE  PEACE  (Oontmued) : 

party  oomplaining  to  state  his  fears  and  assign  the  cause. 8$ 

when  warrant  to  issue , 84 

warrant,  what  to  contain '.••••  .^  •••  • «>  84 

person  arrested  to  enter  into  recognizance  .  •  .^ 84 
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proceedings  on  the  recognizance 86 
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by  prize  fighters • 88 

special  provisions  applicable  to  city  and  county  of  New  York '  89 

THREATENING  LETTERS  {Su  Robbskt  and  Attsmpts  to  Rob). 

TREASON : 

§  revisions  of  statute 715 
igest  of  cases  decided  in  United  States  courts,  as  to  leading  points 

constituting  treason •• 715 

TRIAL  (See  Indicticbnt  and  Spbcial  Sbssions). 

UTIOA : 

recorder's  court  in • •  • . . .  53 

its  jurisdiction  and  powers •  •  •  53 

VAGRANTS  {See  Summaet  Conviotions). 

VERDICT : 
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fendant   376 
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when  void  for  uncertainty 377 
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